Civil Procedure Outline

Professor Woo- Fall 2003


Steps in the Litigation Process:

COMPLAINT: a short and plain statement of the grounds for jurisdiction; the claim and showing that the pleader is entitled to relief; a demand for judgment for the relief the pleader seeks

Prior to Service of Responsive Pleadings: may AMEND PLEADINGS without leave of court

PRE-ANSWER MOTION: 

-12(B): (1) Lack of subject matter jurisdiction; (2) Lack of personal jurisdiction; (3) Improper venue; (4) Insufficiency of process; (5) Insufficiency of service of process; (6) Failure to state a claim upon which relief can be granted; (7) Failure to Join an Indispensable Party (Rule 19)

-12(E): motion for a more definite statement (ten days to respond)

10 days before service of answer, def may IMPLEAD a third party def without leave of court.

ANSWER: (within 20 days of receiving summons/complaint, unless you’re a US officer/agent in which case you get 60 days, and unless you waive service, in which case you get 60 days)—include defenses to each claim asserted and shall admit or deny the allegations.  If you filed a Pre-Answer motion, have until 10 days after it has been decided.

-Affirmative Defenses (yes, but): statute of limitations; contributory/comparative negligence; assumption of the risk; specific defenses outlined for the cause of action

-Preclusion is an affirmative defense!!
Discovery “How To” Guide: 


-26F CONFERENCE Between Attorneys (at least 21 days before a scheduling conference, or before an scheduling order is due

-Within 14 Days of conference
-submit a written report outlining the proposed DISCOVERY PLAN 

-INITIAL DISCLOSURES
-Within 30 days of 26F conf., parties served or joined after the 26F conf. must make INITIAL DISCLOSURES 

-Any time after 26f conference, may request DEPOSITIONS
-Any time after 26f conference, may request 25 INTEROGATORIES without leave of court.

-Any time after 26f conference, may request PRODUCTION OF DOCUMENTS.  Response to request should be returned within 30 days. 

-MEDICAL EXAMS: 
-At least 90 days before trial: EXPERT TESTIMONY the identity of any person who may be used at trial to present evidence; written report with all opinions to be expressed, data considered by the witness, exhibits to be used, qualifications of the witness, list of all publications, compensation to be paid, listing of other cases in which the individual has testified as an expert

-At least 30 days before trial: PRETRIAL DISCLOSURES: name, address and telephone number for all witnesses expected to testify; identification of all documents or exhibits that will be used, or may be used.

Choosing the Proper Court: Jurisdiction

First Ring: Personal Jurisdiction


Specific Jurisdiction(minimum contacts) 




General Jurisdiction


What does the Long-Arm Statute Allow?


Is this constitutional?  Minimum Contacts?

Second Ring: Subject Matter Jurisdiction


Federal Question §1332 






          Diversity of Citizenship §1332











-amount in controversy












-complete diversity












-citizen: residence/intent 












-Corps: dual citizenship

Third Ring: Venue


If Diversity: § 1391A


If Fed Question: §1391B 


If Corporation: §1391C
1. if defs reside in same state, where 1 resides    1. if defs reside in same state, where 1 resides
    1. resides wherever there is 

2. where substantial events of claim occurred       2. where substantial events of claim occurred
       personal jurisdiction 


3. where any def has personal jurisdiction if no     3. where any def may be found if there is no district in 
     other venue where it may be brought.                    which the action may otherwise be brought.
I. Personal Jurisdiction: refers to the power a court has over the defendant.  The test used to focus on the defendant’s physical presence in a state or whether he had property in the state.  More modern approach of “minimum contacts” focuses on the relationship between where the underlying transaction takes place and the parties involved.  There are both Constitutional (outer limits) and statutory parameters (long arm statutes) involved.  
a. Origins:  Physical Test 
i. Pennoyer v. Neff, 95 U.S. 714 (1877)
Pl. sued Neff in the first case for unpaid fees.  Neff was constructively served by publication in the local paper and the Pl. won by default in the first case b/c Neff failed to answer the complaint.  After the default judgment, Mitchell had the sheriff seize Neff’s property in order to satisfy the judgment of the first case.  Pennoyer bought the land and Neff sued him to recover possession of the land.  Ct. holds that constructive notice not appropriate to establish in personam jurisdiction.  Ct. says Neff’s property not attached properly and that the enforcement of a personal judgment NOT relating to the specific property isn’t right.  In rem jurisdiction = power over the property (even if not a resident) Pennoyer set up four bases for personal jurisdiction in the state:

1) Def. is served with process while he’s in the forum state, that gives general jurisdiction (refers to presence in state).

2) Service of Process on the Defs. agent in the state. 
3) Defendant is domiciled in the state.

4) Def. consents to the jurisdiction - that waives a Defs. Constitutional right to due process
b. Minimum Contacts

i. International Shoe v. Washington, 326 U.S 310 (1945)

1) Courts of a state may exercise personal jurisdiction over a def if she has such minimum contacts with the state that it would be fair to require her to return and defend a lawsuit in that state.  
2) Whether jurisdiction is permissible depends on the quality and nature of the contacts with the state, must be continuous and systematic.  
3) If a corporation that chooses to conduct activities within a state and who takes advantage of the “benefits and protections of the laws” accepts implicitly a reciprocal duty to answer for its in-state activities in local courts.  
4) Specific Jurisdiction—if continuous and systematic, gave rise to the litigation (nature of the relationship def has with state).  If the contact is single or occasional, can give rise to specific jurisdiction if it arises out of the contact.  (drive through a state and get into an accident).

5) General Jurisdiction— def’s contacts with the state are sufficiently “substantial” to support jurisdiction even over claims unrelated to those contacts. 
6) Isolated contact: no jurisdiction at all as to litigation unconnected to contact.   

ii. (In Rem): Shaffer v. Heitner: 433 US 186

1) Quasi-in rem.  If you can just use ownership of property to bring them into a forum state on an claim unrelated to the property for the purpose of personal jurisdiction.  (This is no longer allowed.)

2) Shaffer is a shareholder.  He did not sue the corporation, he’s suing the directors individually for violating their fiduciary duty.  The directors live all over the place.  If it was a litigation over the stocks, then ok, because the suit itself arises out of the property that provides jurisdiction.  But just their ownership of the stocks is not enough to drag them into court on personal jurisdiction on an unrelated claim. Stocks are one of the contacts analyzed in minimum contacts.  In Rem is ok, but because litigation is based on the property in question. 
c. Specific Jurisdiction
i. McGee v. International Life Insurance Co., 355 US 220

1) Upholding jurisdiction over claim arising out of a single contact solicited in the state—the outer parameters of what states can do to out of state defs

2) In 1944, Franklin (a CA resident) bought life insurance policy and they mailed him a certificate saying they’d insure him.  In 1950 Franklin dies and McGee (Franklin’s beneficiary) notifies insurance co. and they refuse to pay.  Pl. sued in CA Ct. for payment on the policy and Supreme Court says that there was no Due Process Clause violation b/c there were sufficient contacts over the years and Def. had adequate notice of the suit. 

3) They are electing to do business in California, they make profit there 

4) Distinction between purchasing something out of state once and entering into a binding contract (relationship).

5) With increasing nationalization of commerce has come a great increase in the amount of business conducted by mail across state lines.

6) Reaching Out: Has to have done something purposefully directed at the forum state

ii. Hanson v. Denckla: 357 US 235 (1958): No minimum contacts found.
1) Def must have “purposefully availed” itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws.

2) Mrs. Donner established a trust in Delaware, moved to Florida, where she died.

3) Def trust has no office in Florida, transacts no business there, no record of solicitation of business in that state by mail

4) Relationship Florida had to the agreement was years later when Donner lived there, but record discloses no instance in which the trustee performed any acts in Florida.  

iii. World-Wide Volkswagen Corp. v. Woodson, 444 US 286
1) Family from NY moving to AZ when they get into a car accident in OK. They sued the (1) manufacturer (Audi), (2) importer (VW) and (3) distributor (W-W), and (4) dealer (Seaway) in OK Dist. Ct..  
2) Seaway and W-Wide claim that OK does not have jurisdiction over them.  Can  they get sued when their only contact to the state is a car accident?  
3) Seaway did not purposely avail itself of the opportunity to conduct activities in OK, although it could forsee that other would take its cars there.  The dealer had not sold cars there, advertised there, cultivated Oklahoma customers, focused on OK as a market.  Thus, did not seek any direct benefit from OK sufficient to require it to submit to jurisdiction.

iv. Asahi Metal Industry Co. v. Superior Court, 480 U.S. 102 (1987)
1) Stream of Commerce: An out-of-state component manufacturer sells components to a manufacturer of a finished product outside the state.  That manufacturer then incorporates the component into a finished product and distributes the finished product into the forum state. 
2) Court split on question of whether mere act of selling goods outside the forum state- which will likely be imported into the forum state for resale- suffices to support jurisdiction.  No Black Letter Law here
3) Majority Opinion: “mere awareness” that stream of commerce may bring goods into the state after they leave def’s hands is not enough to “purposefully avail.”  Must show that def seeks to serve the market in the particular state- designing products for the market or advertising there. 

4) Concurring Opinion (lesser showing): sending goods into the stream of commerce in substantial quantities constitutes “purposeful availment,” whether or not they know the goods will be sold in a particular state or cultivates customers there.  They forsee and benefit from such sales.

5) Even if minimum contacts were established, it would be unreasonable to exercise jurisdiction on the unusual facts of this case.

v. Burger King Corp. v. Rudezewicz, 471 U.S 462 (1985)
1) Continuous but limited activity in the forum state, such as the ongoing business relationship will also support “specific jurisdiction.”

2) Where def has purposely directed activities to the forum state, jurisdiction is presumptively reasonable, and she will have to make a “compelling case” that other considerations make the exercise of jurisdiction unreasonable.

3) While plaintiff’s interest, the forum state’s interest and other fairness issues enter the balance once minimum contacts are found, they are not sufficient to support jurisdiction if those contacts are not present.  
4) Only when such deliberate contacts exist that other factors will be weighed in determining whether the exercise of jurisdiction would comport with “fair play and substantial justice.” 

d. General Jurisdiction
i. Washington Equipment Manufacturing Co. v. Concrete Placing Co. (Citation).
1) Pl. is a Washington Corp and Def. is an Idaho Corp.  Def. obtained a certificate of authority and built 2 roads in Washington in 1985 and 1986.  Def. later bought a machine from Pl. and refused to pay full price.  Pl. sued in Wash. Trial court dismissed b/c of no personal jurisdiction.  
2) Although Def. was registered to do business and had a registered agent within the state, they did not consent to general jurisdiction.  Consent must be knowing and voluntary.  
3) Specific Jurisdiction doesn’t work- suit did not arise from contact with state and there were no contacts between Def and forum state in the 90’s.

ii. Burnham v. Superior Court, 495 U.S. 604 (1990)
1) General Jurisdiction based on service of process on the defendant within state affirmed- only requires that the def be present in the state at the time that the summons and complaint are served upon her.  

2) Need not have any other contact with the state at the time of the events giving rise to the suit.  A return to Pennoyer and physical presence test?
e. Consent: 

i. Even if you have no minimum consent or physical presence, can assert jurisdiction if you consent to it.
ii. Carnival Cruise Lines v. Shute, (Citation)
1) Personal injury case where Shute fell while on the cruise.  There was a forum selection clause on the cruise ticket which said all matters must be litigated in FL.  
2) Ct. upholds the clause saying that the Defs. had notice of the provision, the Pls. have a huge interest in limiting its possible fora where it can be sued, it dispels confusion, it means reduced fares for passengers, and their HQ are in FL.  
3) Ct. says there(s no evidence of bad faith in limiting the fora where it can be sued and thus passes the notions of fair play and substantial justice.

f. Notice:
i. (See Rule 4: Summons)
ii. Mullane v. Central Hanover
1) If you have their address, a mailed notice or personal service is required.  If you don’t have an address, publication ok.  Notice must be reasonably calculated to apprise them of the proceeding, given the circumstances in whole.

g. Long Arm Statutes: 

i. Even if it is constitutionally permissible for a court to exercise personal jurisdiction in a case, that court may still lack the power to call the def before it.  

ii. The due process clause does not actually confer any jurisdiction on the state courts; it only defines the outer bounds of permissible jurisdictional power.  

iii. It is up to the legislature of each state to actually grant the power to its courts to exercise personal jurisdiction through statute.  
iv. Two Steps

1) See what state allows

2) Is it constitutional? 

a. (Do not conclude that every assertion of jurisdiction under a long-arm statute is automatically constitutional- reach of statute may exceed constitutional grasp).

h. Gibbons v. Brown, (Citation).
i. Gibbons and the Browns were driving when they got into a car accident.  Gibbons (TX) sued Mr. Brown (driver from Florida) in court in Florida.  Two years later, Mrs. Brown is suing Gibbons for her injuries.  In the complaint she alleges that Gibbons has subjected herself to personal jurisdiction in Florida by filing the previous suit there.
ii. Court holds that even though she filed suit in Florida, the accident at bar does not arise out of her contacts with the state.  Gibbons is not engaged in any other activity in the state.
II. Subject Matter Jurisdiction

a. Overview: 

i. Federal Government is supreme only in certain areas of the law - subject matter jurisdiction sorts out the cases between the different systems. 
ii. Although Article III of the Constitution creates the judiciary and §2 identifies the outer bounds of federal jurisdiction, 28 U.S.C §1331 and §1332 actually confer authority.

iii. Exclusive Jurisdiction: cases that can be brought exclusively in federal court

1) Bankruptcy

2) Admirality

3) Patents

4) Anti-Trust, Commerce

iv. Concurrent Jurisdiction: cases that can be brought in either state or federal court. 

b. Federal Question: 28 U.S.C §1331
i. Power to hear cases “arising under” federal law- no clear test

ii. Louisville & Nashville Rairoad v. Mottley, 211 US 149 (1908)

1) Mottleys injured in railroad accident and given liftetime pass for free transportation as settlement.  Congress declares these kinds of free passes to be unconstitutional.  Mottleys sue in federal court-  claim that act of Congress does not prohibit pass under their circumstance, and that, if it did, that it would be in conflict with the Fifth Amendment of the constitution because it deprives the plaintiffs of their property without due process.  Trial court denied def’s demurrer, and granted Mottley’s relief

2) Underlying claim is a state law cause of action.  Although the anticipatory defense arises under federal law, if it isn’t in the pleadings it doesn’t invoke subject matter jurisdiction.  

3) If the federal issue is so inherent in the case, the court can take it and “federalize” the case.  
4) If defs had sued for declaratory relief it might have turned out differently, but the test on this issue is very vague.  Issue of contract might root it as a state claim.
c. Diversity: 28 U.S.C §1332
i. (A): Amount in Controversy
1) citizens of different states: domicile
a. Physical presence (residence) with intent to reside indefinitely: a person’s presence there is open-ended: no definite intent to leave.  Test can be met even though a person expects that he probably will move on at some point.

2) citizens of a State and citizens of a foreign state
a. an alien admitted to the United States for permanent residence shall be deemed a citizen of the State in which such alien is domiciled
ii. (B): Amount in Controversy must be over $75,000 
iii. (C): Corporations/Legal Reps of Decedents
1) corporation shall be deemed to be a citizen of any State by which it has been incorporated and of the State where it has its principal place of business
a. principle place of business: where headquarters, primary place of operations, or bulk of corporate activity occurs.  If widely dispersed, where the “nerve center” of the corporation is (HQ or home office).
2) the legal representative of the estate of a decedent shall be deemed to be a citizen only of the same State as the decedent
iv. Mas v. Perry, 489 f.2d 1396 (5th Cir. 1974).
1) Plaintiffs were married and their scummy landlord (Louisiana) put in a two way mirror.  Jean Paul is a citizen of France and she(s a citizen of Mississippi.  Def. tried to dismiss for lack of jurisdiction. 
2) Federal jurisdiction extends to Mr. Mas, as a citizen of France 
3) Diverse citizenship must be present at the time the complaint is filed- jurisdiction is unaffected by subsequent changes in the citizenship of the parties.

4) At the time of marriage: Mrs. Mas was a domiciliary of Mississippi, and because she was only a student in Louisiana, with no long-term intention of staying there, her domiciliary did not change.
v. Saadeh v. Farouki, 107 F.3d 52 (D.C Cir. 1997)

1) Def. defaulted on loan from Pl. and sued.  Pl. is Greek and Def. is Jordanian with a (permanent resident( status.
2) Permanent residents are “citizens” for the purpose of diversity jurisdiction in whichever state reside.    

III. Venue: §1391: Locates the litigation not only within a state, but further within a federal judicial district in the forum state.  
a.  Diversity Cases

i. a district where any def resides if all defs reside in the same state

ii. a district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of action is situated

iii. district in which any def is subject to personal jurisdiction at the time of the action if there is no other district in which the action may be brought.  

b. Cases not based solely on Diversity

i. a district where any def resides if all defs reside in the same state

ii. a district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of action is situated

iii. a judicial district win which any def may be found if there is no district in which the action may otherwise be brought.

c. Corporations

i. a defendant that is a corporation shall be deemed to reside in any judicial district in which it is subject to personal jurisdiction at the time the action is commenced.
d. Dee-K Enterprises, Inc., v. Heveafil Sdn. Bhd, 982 F.Supp. 1138 (E.D. Va. 1997). 
i. Two American purchasers of extruded rubber sue various foreign  manufacturers and distributors alleging an international conspiracy to restrain trade in and fix prices.

ii. Key issue: whether there is personal jurisdiction over an Indonesian manufacturer-def, and whether venue is proper  in the Eastern Dist. Of Virginia.  

iii. A def not subject to the jurisdiction of any state court is subject to personal jurisdiction in federal court if served with process, and as long as the assertion of jurisdiction is consistent with federal and does not offend the constitution.  Since def was properly served in Indonesia, personal jurisdiction is cool.
iv. 1391(D) provides that aliens may be sued in any district, and overrides any special venue statute and eliminates any venue impediment to suit in this district with respect to the foreign defs because they, as aliens, may be sued in any federal judicial district.  Venue is proper.

e. Transfer and Forum Non Conveniens: courts can decline jurisdiction even if they have it

i. Change of Venue: 28 USC ( 1404
1) For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought. 
ii. Forum Non Conveniens: 28 USC ( 1406
1) If a case is filed in the wrong venue, a court shall either dismiss, or if it be in the interest of justice, transfer the case to a venue where it could have been brought.
iii. Piper Aircraft v. Reyno 454 US 235 (1981)
1) Plane crash in Scotland.  Plane was under Scottish air traffic control and all who died were Scottish residents.  Piper (plane) was manufactured in PA, propellers in Ohio, and owned and maintained in Scotland.  Legal secretary of atty was appointed administratrix of the estate.  She filed two suits in superior court California for negligence and strict liability. 
2) Def. removed case to federal court, then transferred in to the Middle Dist. of PA under ( 1404(a) where Piper does business.  They now want to dismiss on the grounds of forum non conveniens.    
3) Applies Gilbert Analysis: relative ease of access to sources of proof; availability of compulsory process for attendance of unwilling
IV. Supplemental Jurisdiction: 28 U.S.C. ( 1367
a. The district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution. 
b. If Jurisdiction is based solely on diversity, no supplemental jurisdiction over claims by plaintiffs against persons made parties under Rules 14, 19, 20 or 24. (See Kroeger).  
c. Courts may decline supplemental jurisdiction at any point, if: 

i. the claim raises a novel or complex issue of State law
ii. the state claim substantially predominates over the claim or claims over which the district court has original jurisdiction
iii. the district court has dismissed all claims over which it has original jurisdiction
iv. in exceptional circumstances, there are other compelling reasons for declining jurisdiction
d. Pendant Jurisdiction: If a plaintiff brings suit in federal court claiming that the defendant, in one transaction, violated both a federal and a state law, the court has jurisdiction over the original federal claim and also has jurisdiction over the state claim that is pendent to the federal claim. 
              State claim (allowed if it is the same case or controversy)

             Federal claim 

A


v.

B

i. United Mine Workers v. Gibbs, (Citation).  

1) State and Federal claims must (derive from a common nucleus of operative facts( and must be really closely related
e. Ancillary Jurisdiction: If a plaintiff brings a lawsuit in federal court based on a federal question, the defendant may assert a counterclaim that the court would not otherwise have jurisdiction over.
Federal Claim






State Counter Claim (allowed if the same case or controversy)





A

v.

B

i. Owen Equipment & Erection Co. v. Kroger, Citation.

1) Plaintiff can(t use ancillary jurisdiction to assert a claim against a third party defendant.  

2) Fear of collusion: plaintiff deliberately did not sue them in the first place, knowing the def would implead them.  Becomes a way of beating complete diversity.

P
v.
D

                                              (OR)                (CA)


v.      




No Supplemental
T.

                                                                      (OR)
V. Removal: although plaintiffs are considered the architects of the litigation, the law gives some power to defs in order to avoid undue harassment. 
a. 28 USC (1441(a): any case brought in State court of which could have been originally brought in Fed. Court, may be removed by the defendant to Fed Court.
b. 28 USC (1441(b): if a def is sued in his home state, he may not remove on the basis of diversity.
c. 28 USC (1441(e):  Fed courts are not precluded from hearing a case simply because the state court lacked jurisdiction over it. (ie. If a patent case was brought in state court- still removable).
d. Can only remove to the federal district embracing where such action is pending in state court. (ie. If filed in Western Mass state court, must remove to Fed court in the same district and state)
e. Caterpillar v. Lewis, Citation. 
State Law in Federal Courts: Erie Doctrine: In cases sitting in diversity, federal courts must apply the law that would be applied by the courts of the state in which they sit.  
I. Erie Doctrine Test (General)
a. Is there a conflict between federal and state law?

b. Is there a federal rule or statute pursuant to the REA that is on point?

c. If not, is it outcome determinative?  Is it bound up in the rights and obligations of the parties?  Is there a countervailing federal interest?

d. Will it lead to forum shopping or the inequitable administration of justice?
II. Erie Railroad v. Tompkins, 304 U.S. 64 (1938).
a. In diversity cases, state substantive law applies through application of Federal Procedure.  

b. Tompkins (Penn. resident) got arm chopped off by RR train (incorporated in NY) while walking on tracks where he was not supposed to be.  Tompkins wants federal common-law to apply because it has an easier negligence burden than Penn. State law.  
c. Rules of Decision Act, 1 Stat. 92 (1789): laws of the several states, except where the constitution, treatises or statutes of the United States shall otherwise require or provide, shall be regarded as rules of decision in trails at common law in the courts of the US, in cases where they apply. 

d. Overturns Swift v. Tyson:  RDA does not require the federal court to follow state law—the “laws of the several states” referred only to statutes and not to judicial decisions of the common law.  Fed. Court judge’s job was to choose the right rule of consideration, rather than follow a rule that some other state judge deemed to be the correct one.  State courts do not make the law, but merely find it, so its decisions simply constitute evidence of what the law is, which another court is free to reject in favor of better evidence to be found elsewhere.  

e. Twin Aims: 1) Avoid Forum Shopping, 2) inequitable administration of justice.
III. Interpreting Erie Doctrine—Substantive v. Procedural Law
a. Guaranty Trust v. York, 326 US 99 (1945)
i. Key issue: whether federal diversity court must apply the state statute of limitations to a claim, or whether it was free to apply its own more flexible “laches” doctrine.  Defendant invoked New York State statute of limitations, and plaintiff contended that it did not bar the suit.  
ii. Policy of Erie: outcome of litigation in federal court should be substantially the same as it would have been in state court.  Prevent forum shopping.

iii. Outcome Determinable Test: if it will significantly affect the outcome of the case, it should follow state law. 

1. If applied broadly, could apply to all aspects of procedure, and make state courts/law superior to federal

2. One Extreme: No distinction between substance and procedure, because procedure dramatically effects substance.

3. Counterargument: procedure is how you enforce substantive law, not what you enforce.  

b. Byrd v. Blue Ridge Rural Electric Cooperative, 356 U.S 525 (1958)
i. Whether or not a judge or jury could decide a factual issue—if plaintiff was a “statutory” employee under the Workman’s Comp. Act, such that he would be barred from bringing a negligence action.  Under state common law in South Carolina, is a matter of law.  This conflicted with federal common law which held that a jury decides this affirmative defense issue.  

ii. Federal common law should apply—this is not necessarily outcome determinative because a judge and jury may decide the same way. 
iii. Integral Relations test (elaboration of outcome determinable):  
1. is the state practice “bound up with the definition of the rights and obligations of the parties,” if so…state law governs
2. even if it isn’t part of the substantive rights and obligations would its application  determine the outcome of the case?

3. if so, are there “affirmative countervailing” considerations of federal judicial administration present?

a. Federal Interest: in preserving their own rules and procedures.  Delicate balance between federal and state interests.  
c. Hanna v. Plumer, 380 U.S 460 (1965)
i. Mass General Laws require in hand service on executors.  But Rule 4 provides for substitute service- can leave a copy with a person of suitable age (his wife).  Should they throw out the case on this issue?  Which law applies?
ii. Rules Enabling Act, 28 USC 2070—gives fed courts the right to promulgate rules of procedure, as long as they don’t abridge, enlarge or modify any substantive right.

iii. Petitioner argues that as long as Rule 4 is ok under the REA, it should apply, because only the REA regulates the rules.  Def argues that the RDA, not the REA should apply—service is outcome determinable and should be deemed substantive.

iv. Even if you did apply outcome determinable test, its not outcome determinative because the difference involved in the conflict is only whether he gets service in hand or gives it to his wife.  Not Forum Shopping- no one is going to bring a suit with this strategy in mind.

v. Holding: If a rule satisfies the REA, then you follow the federal rule.  Constitutional issue of Erie is not applicable.  Court has the authority to enact rules.  

1. Is there a conflict?

2. Is there a federal rule or statute on point pursuant to the REA?

3. If not, then you go to the outcome determinable and integral relations test… and counterveiling federal policy
4. Twin aims of Erie: avoidance of forum shopping and inequitable administration of justice. 

vi. Harlan Concurrence: take it case by case and ask if the choice of rule at issue is one that substantially effects primary conduct that should be regulated by the State Law.  Brings back in the appropriate delineation of state and federal powers.  

IV. Recent Cases

a. Burlington Northern Railroad v. Woods

i. Alabama Statute that punishes people who appeal but lose, which conflicts with Rule 38 which only punishes for frivolous appeals.  Argued that there was no conflict because all appeals that appeal and lose are frivolous.  

ii. Court did not buy this argument- Alabama rule includes appeals that are frivolous and appeals that are not frivolous and happen to lose.  Court applied Hanna and held that Fed. Rule 38.

b. Stewart Organization, Inc. v. Ricoh

i. Alabama forum selection clause v. §1404: non-convenience- if you go state, they have to sue in Alabama, if Fed, can move to NY.

c. Gasperini v. Benter for Humanities: a bad compromise
i. NY Statute allows appellate review of jury awards and a new trial if the verdict if viewed as excessive.  This is in conflict with the Seventh Amendment which prohibits appellate courts from reviewing jury verdict.  

ii. Court divvied up the New York statute so that some things apply and others don’t.  As to the appellate review, court held district courts could review, but not appellate court.

iii. Court applied both NY Statute and 7th Amendment- no conflict between the two.  

iv. Dissent: Rule 59, deals with when federal courts can give new trials. 

d. Semtek International Inc., Lockheed Martin Corp.

i. Case One: Semtek v. Lockheed (brought in California federal court in diversity).  Case was dismissed on the basis of statute of limitations.

ii. Case Two: Semtek refiled it in Maryland State Court- what kind of preclusion can we give to the Case one dismissal?

iii. California State Preclusion law says: dismissal based on statute of limitations is not claim preclusive.  Rule 41B: a dismissal (other than a few exceptions) operates as an adjudication on the merits.  Def argues its precluded.

iv. Court held Rule 41B did not apply because it does not deal with claim preclusion- not on point.  Adjudication on the merits only means that it will prohibit the same party from filing in the same court. ???
v. If you’re in federal court on diversity, you apply whatever that state’s law is on claim preclusion.  Any other outcome will lead to forum shopping (twin aims of Erie).     

Pleadings

I. Stating a Claim: a legal claim consists of two elements: it invokes some body of law, and it relates a set of facts that fall under the umbrella of the body of law.  Claims fail either because the law permits recovery on the underlying facts but the lawyer has stated those facts ineptly, or the law does not afford any remedy on the underlying claim.  The accepted rule is that a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.
a. Rule 7: Pleadings Allowed; Form of Motions

i. (A) Pleadings.  There shall be a complaint and answer; a reply to a counterclaim; an answer to a cross-claim; a third-party complaint. No other pleading shall be allowed, except that the court may order a reply to an answer or a third-party answer.

ii. (B) Motions and Other Papers
1. application to court shall be by motion which shall be made in writing and state with particularity the grounds therefore, and shall set forth the relief or order sought.

iii. (C) Demurrers, Pleas, etc. shall not be used

b. Rule 8: General Rules of Pleading
i. (A) Claims of Relief: a pleading for relief shall contain, 1) a short and plain statement of the grounds upon which the court’s jurisdiction depends; 2) a short and plain statement of the claim and showing that the pleader is entitled to relief; 3) a demand for judgment for the relief the pleader seeks.

1. Bell v. Novick Transfer Co: Court says that although the complaint might not meet Maryland(s pleading standards, it does satisfy Rule 8 for a (short and plain statement of the facts....showing that the pleader is entitled to relief(.  Defs want a (more definite statement( under 12(e), but Court says they can obtain that info through discovery. 

ii. (B) Defenses; Form of Denials: a party shall state in short and plain terms the defenses to each claim asserted and shall admit or deny the allegations.  If a party is without knowledge or info sufficient to form a belief as to the truth of an averment, a party shall so state and this has the effect of a denial.  (See Rules for detail).
iii. (C) Affirmative Defenses: a party shall set forth affirmative defenses in the answer.  

iv. (D) Effect of Failure to Deny: things are admitted when not denied in the responsive pleading.  

v. (E) Pleading to be Concise and Direct; Consistency (See rules)
c. Rule 10: Form of Pleadings (See Rules)
II. Lawyer Ethics

a. Rule 11: Signing of Pleadings, Motions and Other Papers; Representations to Court; Sanctions

i. (A) Signature: everything has to be signed by the attorney or party, with address and telephone number.  An unsigned paper shall be stricken 

ii. (B) Representations to Court: when a party presents something to the court, certifying that to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances

1. Not for any improper purpose, to harass, cause unnecessary delay or increase the cost of litigation needlessly.

2. No frivolous arguments for the extension, modification or reversal or existing law or establishment of new law.

3. Allegations have evidentiary support, or are likely to have evidentiary support after a reasonable opportunity for further investigation or discovery.

4. Denials of factual contentions are warranted on the evidence, or are reasonably based on a lack of information or belief.

iii. (C) Sanctions: If, after notice and a reasonable opportunity to respond, the court determines that there have been violations to section B, the court may levy sanctions.
1. How Initiated

a. By Motion: shall be served; shall not be filed with or presented to the court unless 21 days after service of the motion the challenged paper, claim, claim, etc is not withdrawn or appropriately corrected.  Court may award prevailing party on the motion the reasonable expenses and attorney fees incurred.

b. Court Initiative: may enter order describing the specific conduct that violates and direct attorney, firm or party to show cause and defend.

2. Nature of Sanction: limited to what is sufficient to deter repetition of such conduct.  Monetary or Nonmonetary. (See Rule)

3. Inapplicability to Discovery: (see rules 26-37).

iv. Relevant Cases
1. Bridges v. Diesel Service, Inc.

a. Bridges sued employer alleging he had been fired as a result of a disability.  Court dismissed claim for failure to exhaust administrative remedies.  Def moved for rule 11 sanctions.  Court held that Rule 11 sanctions were not designed as a fee-shifting device, but as a method of deterrence—should be reserved for exceptional circumstances where claim asserted is frivolous.  In this case, monetary sanctions are not necessary to deter future misconduct.  Since plaintiff’s counsel immediately acknowledged its error and attempted to rectify the situation by filing a charge with the appropriate agency and moving to place action is civil suspense.  The mistake was one of procedure, not of substance.  
2. Business Guides v. Chromatic Communications Enterprises
a. Business guides plants bits of false info in their directories—considers presence of these seeds in competitors directories as copyright infringement.  Apparently, not all of the listings they believed were false, really were false—some one did not do their homework.  Failed to conduct a proper inquiry, resulting in the presentation of unreasonable and false information to the court.  Magistrate sanctioned Business Guides but not the firm that represented them because the firm was led to believe that there was an urgent need to act quickly and thus, relied on info provided by its “sophisticated corporate client.”  The action was dismissed and sanctions imposed.

3. Religious Technology Center v. Gerbode:
a. Plaintiffs allege defs violate the RICO act in mail and wire fraud.  Defs seek attorneys’ fees from plaintiffs.  Plaintiffs argue “safe harbor” provisions apply.

b. Holding???

III. Specificity:
a. Rule 9: Pleading Special matters: 

i. (A) Capacity: except for jurisdiction, it(s not necessary to aver the capacity of a party to bring an action.  If a party wants to raise an issue with the legality of a party, must do so by specific negative averment. 

ii. (B) Fraud, Mistake, Condition of the Mind: in all averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity.  Malice, intent, knowledge, and other condition of mind of person may be averred generally.
1. Olsen v. Pratt & Whitney Aircraft

a. Plaintiff filed a complaint with 6 claims, 1 of which fraud, for getting fired after being (conned( into revoking his early retirement. Court that held fraud claim does not satisfy the (heightened pleading requirement( of Rule 9(b) because it was not specific enough.  Court outlines the PFC needed to plead fraud and that Plaintiff’s allegations of fraud are conclusory and lacking in particulars. Claim dismissed. 
2. Leatherman v. Tarrant
a. Federal Court may not apply a heightened pleading standard more stringent than the usual requirements of Rule 8a to civil rights cases alleging municipal liability.
IV. Burdens of Proof: We have an adversarial system- both parties bring their best cases forward to be decided by an objective arbitrator.  The Plaintiff, as the architect of the litigation has the initial burden. Three types of burdens that go hand-in-hand. 
a. Burden of Pleading: one must plead every element of the cause of action or defense—one cannot expect the other party to do so.

i. Gomez v. Toledo
1. Facts: plaintiff brought suit for damages, contending discharge from Police Dept violated his right to procedural due process.  Def moved to dismiss for failing to state a claim and DC granted the motion – def entitled to qualified immunity for acts done in good faith within the scope of his official duties and therefore, plaintiff has to plead bad faith as a part of his claim for relief. 

2. 42 USC 1983 provides a cause of action for the deprivation of any rights, privileges, or immunities secured by the Constitution and laws by any person acting under color of any statute, ordinance, reg, custom, usage, or any State territory.  

3. Court holds that there is nothing in the language of 1983 that suggests that a plaintiff must allege bad faith—only has to allege that some person has deprived him of a federal right and that the person acted under color of state or territorial law.  Since plaintiff has made both of these allegations, he is ok—not required to anticipate the defense.  Plus, whether def has qualified immunity is irrelevant to the validity of plaintiff’s cause of action.  
b. Burden of Production: you have to produce through discovery enough evidence—witnesses, documents, etc.— to get you to trial- enough to meet your burden. 
c. Burden of Persuasion: one must persuade the trier of fact that one’s version of the facts is more likely than not to be true.  If two sides have argued equally and no one side more persuasive than other, then the court looks to who has the underlying burden of persuasion.  Who ever has the burden loses, because they are responsible to produce most of the information.

V. Responding to a Complaint: def has two opportunities to respond to the complaint.  The  Pre-Answer Motion permits def to raise certain types of objections to the action at a very early stage of the litigation.  If the def makes no such motion, or it is denied, then he must file an additional pleading—the answer, which responds to the allegations of the complaint and asserts any additional information or affirmative claims that the def may have against the plaintiff.
a. Rule 12: Defenses and Objections — When and How Presented — by Pleadings or Motion – Motion for Judgment on the pleadings.
i. (A) When Presented
1. Shall serve an answer within 20 days after being served with the summons and complaint; (See Rules for Exceptions)
2. 20 days applies to cross-claims and counterclaims, etc.

3. US agent or officer has 60 days

ii. (B) How Presented: Every defense shall be asserted in the responsive pleading, except that the following defenses may be made by motion.  A motion making any of these defenses shall be made before pleading if a further pleading is permitted. 
1. lack of subject matter jurisdiction 

2. lack of personal jurisdiction 

3. improper venue

4. insufficiency of process

5. insufficiency of service of process

6. Failure to state a claim upon which relief can be granted
a. Haddle v. Garrision: 
i. Plaintiffs claims he was discharged from employment to deter him from testifying in a Federal criminal trial, and seeks damages under 42 USC §1985, which prohibits “injury” to parties, witnesses who have testified.  Def filed a motion to dismiss on grounds that since Haddle was an employee-at-will, and therefore, had no claim to continued employment, there was no injury/deprivation.

ii. Although Haddle was an at-will-employee, the Supreme Court found that a third-party interference with an at-will-employment relationship was sufficient to invoke protection under §1985- stated a claim upon which relief could be granted.
7. failure to join a party under Rule 19

iii. (C) Motion for Judgment on the Pleadings: After the pleading phase, but before the trial, any party may move for Judgment of the Pleadings.  If matters outside the pleadings are presented, it shall be disposed of as a Motion for Summary Judgment.
iv.  (D) Preliminary Hearings: motion for judgment on the pleadings shall be heard before trial.
v. (E) Motion for More Definite Statement:  If the pleading is so vague and the opposing party can(t possible respond, that party may submit a motion for a more definite statement which points out its defects.  If so ordered, the party with the vague pleading has to respond w/in 10 days or risk getting the pleading stricken by the court. (used to be used as a form of discovery when pleadings were more extensive- is now rarely and almost never successfully invoked).
vi.  (F) Motion to Strike: Within 20 days after the service of a pleading, the court may order stricken any (insufficient defense or any redundant, immaterial, impertinent or scandalous matter(
vii. (G) Consolidation of Defenses in Motion: Can join any of these motions with other timely motions.  If a party omits a defense or objection, they can(t raise it later, except as provided in (h)
viii. (H) Waiver or Preservation of Certain Defenses: 
1. A defense of lack of personal jurisdiction, improper venue, insufficiency or process, or insufficiency of service is waived if omitted from a motion in (g), or if it is neither made by motion or included in a responsive pleading or an amendment.

2. Defense for failure to state a claim upon which relief can be granted, a defense for failure to join and indispensable party, and an objection to failure to state a legal defense to a claim may be made in any pleading permitted under rule 7, or by motion for judgment on the pleadings, or a trial.  

3. Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action.

b. Pre-Answer Motion: (See 12B for a list of what goes in this).

c. Answer: in most cases, the def denies the allegations, and offers what affirmative defenses they have.  

i. Zielinsky v. Philadelphia Piers, Inc.
1. Pl. filed a Compl. for personal injuries.  Paragraph 5 of the Complaint alleges that forklift came into contact with him and caused his injuries.  Forklift that hit Plaintiff had the letters PPI on it, but def DENIES Paragraph 5 allegations.  At the pre-trial, Plaintiff first learns that PPI was sold to another contractor over a year before the accident!  Court says that the Def’s answer/denial should have been more specific (as provided by Rule 8) than just a blanket denial and a more specific denial would have warned Pl. that he might be suing the wrong party.
ii. Layman v. Southwestern Bell Telephone.
1. Plaintiff alleges trespass when def installed underground telephone wires and cables without her consent.  Court rendered judgment as a matter of law to defs.  Defs claimed in their defense that they had an easement, and that plaintiff gave her permission.  Plaintiff contends that the court erred when it permitted defs to introduce easement as evidence when it pleaded only a general denial and not an affirmative defense of easement in the pleadings.  

2. Court holds that it is the def’s obligation to affirmatively plead and prove matters in justification.  Plaintiff’s objection should have been sustained.
VI. Amendments: tension between two goals: easy amendment which allows the pleadings to reflect the parties’ changed view of the case as it develops, and the notion of “prejudice” which reflects the idea that at some point a party ought to be able to pin down the other side.
a. Rule 15: Amended and Supplemental Pleadings
i. (A) Amendments: a party may amend  the pleading’s once as a matter of course at any time before a responsive pleading is served or, if the pleading is one which no responsive pleading is permitted and the action has not been placed upon the trial calendar, the party may amend it any time within 20 days after it is served.  Otherwise, a party may amend only by leave of court or by written consent of the adverse party and leave shall be given freely when justice so requires.  A party shall plead a response to an amended pleading within the time remaining for response to the original pleading, or within 10 days after service of the amended pleading, whichever period is longer.

(B) Amendments to Conform to the Evidence: when issues not raised by the pleadings are tried....the court shall freely allow the amendment of pleadings so they conform to the evidence and if objecting to do so would prejudice the party in maintaining their cause of action.

ii. (C) Relation Back of Amendments:  An amendment of pleadings relates back to the date of the original pleading when

1.  permitted by law that provides the statute of limitations for the action
2. claim or defense arose out of the conduct, transaction, or occurrence set forth in the original pleading

3. amendment changes the party or the naming of the party against whom a claim is asserted (See Rules)

iii. (D) Supplemental Pleadings: Supplemental pleadings may be permitted upon motion to the court
b. Relevant Cases

i.  Prejudice:

1. Beeck v. Aquaslide ‘N’ Dive Corp.

a. Plaintiff was injured while using a waterslide and sued Def manufacturer for negligence, strict liability, and breach of implied warranty.  Def. originally admitted that it was the manufacturer.  Six months after Statute of Limitations ran, Def. inspects and says it(s not their product and that(s when they asked for leave to amend.   Dist. Ct. granted leave to amend.  

b. The grant or denial to amend is with discretion of the Dist. Ct.  Burden of showing prejudice under 15(a) falls on the opponent of the amendment.  In this case, the Dist. Ct. found no evidence of bad faith or lack of due diligence and did not abuse its discretion in allowing the Def. to amend the Answer, because it relates back to the original Complaint.  
ii. Statute of Limitations and Relation Back

1. Moore v. Baker

a. Plaintiff was severely injured by surgery and sued Def doc for violation of the informed consent law.  Def. moved for summary judgment and Pl. asked for leave to amend to include a negligence claim.  Dist. Ct. denied leave to amend because of running of the Statute of Limitations.

b. Negligence claim did not “relate back” to the original complaint – the original complaint did make reference to any alleged negligence either before, during or after surgery.  The original complaint focuses on doc’s actions before plaintiff decided to undergo surgery, but the alleged negligence occurred at different times and involved separate and distinct conduct—does not arise out of the same conduct, transaction or occurrence.  

2. Bonerb v. Richard J. Caron Foundation

a. Def sued for personal injuries sustained when he slipped and fell while playing basketball at def rehabilitation facility.  Claims court was negligently maintained.  Moves to amend complaint to add a new cause of action for “counseling malpractice.”  

b. Court holds that since the allegations in the original and amended complaint relate back to the same occurrence and derive from the same nucleus of operative facts, it also gave general notice that malpractice might be alleged - that(s all that Rule 15(c) requires and Pl. can therefore amend his Complaint.
Joinder : broad joinder rules increase the breadth of a single suit to create a larger litigative package so that one suit adjudicates multiple claims against multiple parties.  Remember, just because the joinder rules give you permission to join a claim or party, you still need jurisdictional power to hear the case under subject matter jurisdiction.    
I. Joinder of Claims
a. Claims by Plaintiff: can join any and all claims he has against a single defendant.  Liberal joinder rules create a strong incentive to get all possible claims out on the table, because if Plaintiff does not raise it in the initial lawsuit, he may be precluded from litigating them in the future (See Claim and Issue Preclusion).  

i. Rule 18: (Joinder of Claims and Remedies) permits joinder but does not compel it.

1. (A) Joinder of Claims: a party asserting a claim to relief as an original claim, counterclaim, cross-claim, or third-party claim, may join, either as independent or as alternative claims, as many claims, legal equitable, or maritime as the party has against an opposing party.  

b. Claims by Defendant

i. Rule 13: (Counter-Claim and Cross Claim)

1. (A) Compulsory Counter Claims: a pleading shall state as a counterclaim any claim which at the time of serving the pleading the pleader has against any opposing party, if it arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim (if compulsory and not raised, precluded from raising it in the future).
2. (B) Permissive Counterclaims: A pleading may state as a counterclaim any claim against an opposing party not arising out of the transaction or occurrence that is the subject matter of the opposing party’s claim.

ii. Plant v. Blazer Financial Services
1. Plaintiff executed a note in favor of defendant Blazer and no payments were made.  She filed a Truth-in-lending suit, and def counterclaimed for the unpaid balance.  Plaintiff argues that def’s counterclaim was not compulsory- and since it has no independent jurisdiction, should be dismissed.  
2. Four Tests for Compulsory Counter-Claims:

a. Are the issues of fact and law raised by the claim and counterclaim largely the same?

b. Would res judicata bar a subsequent suit on defendant’s claim absent the compulsory counterclaim rule?

c. Will substantially the same evidence support or refute plaintiff’s claim as well as def’s counterclaim?
d. Is there any logical relation between the claim and the counterclaim?

3. since the single aggregate of operative facts (loan transaction) gives rise to both the Pl. and Def. claims, it is compulsory in nature.
II. Joinder of Parties
a. Rule 14: (Third Party Practice): a proper impleader may anchor subsequent joinder of claims under Rule 18.  
i. (A) When Defendant May Bring in a Third Party: Derivative Liability

1. At any time after commencement of the action a def may [bring into the suit] a person not party to the action who is or may be liable to the third-party plaintiff for all or part of the plaintiff’s claim against the third-party plaintiff.  

a. If filed within 10 days of serving the original answer, does not need to petition the court.

b. The third party def may assert against the plaintiff any defense which the third-party plaintiff has to the plaintiff’s claim, and the plaintiff may assert any claim against the third-party def arising out of the transaction or occurrence that is the subject matter of the plaintiff’s claim against the third-party plaintiff.

ii. (B) When Plaintiff May Bring in Third Party: When a counterclaim is asserted against a plaintiff, the plaintiff may cause a third party to be brought in under circumstances which under this rule would entitle a def to do so.

iii. Watergate Landmark Condo v. Wiss, Janey, etc
1. Condo Association hired a real estate management firm to oversee maintenance of the units (Legum and Norman).  The real estate managers hired an engineering firm (Wiss, Janey, Elstner ) to draw specifications for repairs, and then hired Brisk Waterproofing Co. to do the repairs based on those specifications.  When the repairs failed to satisfy, Condo. Ass(n sues the engineering firm and the real estate managers, but not the waterproofers.  Real estate firm files a 3rd party complaint alleging that the waterproofers are solely liable and waterproofers file a 12(b)(6) which is granted. 
2. Court holds that 3rd party complaint is only appropriate where the 3rd party defendant would be secondarily or derivatively liable.
3. Third party claim is not appropriate where the def and putative third party plaintiff says, in effect, “it was him, not me.”
b. Rule 17: Parties Plaintiff and Defendant; Capacity
i. (A) Real Party in Interest: Every action shall be prosecuted in the name of the real party in interest.  […] a party authorized by statute may sue in that person’s own name without joining the party for whose benefit the action is brought. […] No action shall be dismissed on grounds that it is not prosecuted in the name of the real party in interest until a reasonable time has been allowed after objection for ratification of commencement of the action by or joinder or substitution.

ii. (B) Capacity to Sue or Be Sued: the capacity of an individual other than one acting in a representative capacity, to sue or be sued shall be determined by the law of the individual’s domicile.

iii. (C) Infants or Incompetent Persons: whenever either of these has a representative, the representative may sue or defend on behalf of the individual.  Those who do not have a duly appointed representative may sue by a next friend or guardian ad litem.  
c. Rule 19: Joinder of Persons Needed for Just Adjudication
i. (A) Persons to be Joined if Feasible: A person who is subject to service of process and whose joinder will not deprive the court of jurisdiction over the subject matter of the action shall be joined as a party in the action if 
1. in the person’s absence complete relief cannot be accorded among those already parties 
2. the person claims an interest relating to the subject of the action and is so situated that the disposition of the action in the person’s absence may 
a. impair or impede the persons ability to protect that interest or 
b. leave the persons already parties subject to a substantial risk of incurring double, multiple or otherwise inconsistent obligations.  

3. Temple v. Synthes
a. Plaintiff had surgery in which “plate and screw” made by def (manufacturer) was implanted in lower spine and then broke off inside.   

b. Temple sues manufacturer in federal, and the dr. in state because of lack of diversity against dr.  Synthes moved to dismiss for failure to join necessary parties (Rule 19). 
c. District Court ordered Temple to join the Dr. and hospital as defendants within 20 days, and when they failed to do so, dismissed the case with prejudice on grounds that it was “obviously prejudicial to def’s to have separate litigations”

d. Court held that requirements of 19A were not satisfied.  Not necessary for tortfeasors to be joined in the same suit - Doctor and hospital were merely permissive parties.  Even if Dr. is not involved and the case goes forward, Synthes can still raise Dr.’s faults as a defense.  A potential ruling on Synthes is not applicable or binding on the Dr.  Consequently, Dr and Synthes were not indispensable parties.  
ii. (B) Determination by Court Whenever Joinder Not Feasible: If [they] cannot be made a party, the court shall determine whether in equity and good conscience the action should proceed among the parties before it, or should be dismissed, the absent person being thus regarded as indispensable. 
1.  Factors:

a. extent judgment rendered in absence might be prejudicial to all 

b. extent to which by protective provisions of judgment prejudice can be lessened or avoided.

c. whether a judgment in absence will be adequate
d. whether the plaintiff will have an adequate remedy if the action is dismissed for non-joinder.

2. Helzburg(s Diamond Shops v. Valley West
a. Helzberg and Mall enter into lease agreement that stipulates how many other full line jewelry stores mall can lease to.  Mall signs lease with Lord’s (who intends to operate as a full line jewelry store).  Helzberg sues Mall for permanent injunctive relief restraining them from breach of lease agreement.  Valley moves to dismiss because Helzberg failed to join Lords as a party defendant.

b. Court explains that although Lords is a party that should be joined if feasible, the Court does not have personal jurisdiction over them.  The hold that Lords is not an indispensable party—neither Lords nor the Mall will be prejudiced under Rule 19(b) if Lords is not joined.  No evidence that there would be inconsistent judgments.  

d. Rule 20: Permissive Joinder of Parties
i. (A) Permissive Joinder: All persons may join in one action as plaintiffs if they assert any right to relief jointly, severally, or in the alternative in respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all these persons will arise in the action.

ii. (B) Separate Trials: court may order- in order to prevent a party from being embarrassed, delayed or put to expense by the inclusion of a party against whom the party asserts no claim and who asserts no claim against the party- separate trials or make other orders to prevent delay or prejudice.  
iii. Mosley v. General Motor Corp.
1. Mosley and 9 other plaintiffs joined as a class against Def alleging violation of their 42 USC 2000 and 1981 rights because of race discrimination.  12 separate counts (the first ten of which for injunctive relief, back pay, attorney(s fees against Chevroloet), counts 11 and 12 for declaratory and injunctive relief (against separate GM divisions).  The Dist. Ct. ordered that the first 10 counts should be severed because there(s no right to relief arising out of the same transaction, occurrence or series of transactions and there(s no question of law or fact common to all Pls. to allow joinder under Rule 20(a).  Said all of this was unmanageable.

2. Policy behind Rule 20 is to promote trial convenience and expedite final determinations of lawsuits and a case by case approach is generally pursued.  (Transaction( and (logically related( are flexible terms to be applied and absolute identity of all events is unnecessary.  
3.  Plaintiffs meet the first requirement under 20(a) in that (a company-wide policy designed to discriminate against blacks in employment similarly arises out of the same series of transactions or occurrences.( (2) Second requirement is that a question of law or fact must be common - doesn(t mean ALL questions of law or fact have to be the same.  Pls. here also pass this req.  Because Rule 20 requirements are met here, Ct. holds that the Dist. Ct. abused its discretion in severing the joined actions - it(s not that unmanageable
III. Intervention: While joinder allows plaintiffs and defs to bring other parties into the lawsuit, intervention is the opposite—allows an unjoined party to elbow their way into the litigation.  Recognition that lawsuits may have effects on persons not joined.  However, also complicates the litigation, and may make settlement more difficult.  
a. Rule 24: Intervention
i. (A) Intervention of Right: upon timely application anyone shall be permitted to intervene in an action:
1. when a statute of the US confers an unconditional right to intervene

2. when the applicant claims an interest relating to the property transaction which is the subject of the action and the applicant is so situated that the disposition of the action may as a practical matter impair or impede the applicant’s ability to protect that interest, unless applicant’s interest is adequately represented by existing parties. (Flip side of 19a2, joinder of necessary parties if feasible).  
ii. (B) Permissive Intervention: upon timely application anyone may be permitted to intervene in an action:
1. When statute of US allows

2. when an applicant’s claim or defense and the main action have a question of law or fact in common.  (same standard as permissive joinder of parties rule 20 extended to outside parties).
3. in exercising discretion, court shall consider whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties.

iii. Natural Resources Defense Council v. U.S. Nuclear Regulatory Commission
1. Natural Resourced Defense Council seeking declaratory and injunctive relief against United States Nuclear Regulatory Commission and New Mexico Environmental Improvement Agency to prohibit those agencies from issuing licenses for the operation of uranium mills in New Mexico without first preparing environmental impact statements.  United Nuclear Corporation- third party that has already intervened- granted license to operate mill.  American Mining Congress and Kerr-McGee Nuclear Corporation- seeking intervention- potential recipients of licenses

2. Interests of movants is sufficient to satisfy the requirements of Rule 24 and that the threat of loss of their interest and inability to participate is of such magnitude as to impair their ability to advance their interest.

a. applicant in intervention did not have to be a direct interest provided that it was a tangible interest that would be impaired by outcome (they already have an application for a pending patent).

b. United Nuclear does not adequately represent their interests—in different situation since it has been granted a license- defense that is not available to movants.  Not clear that United Nuclear will provide adequate representation.

iv. Martin v. Wilks
1. NAACP brings suit against City of Birmingham for discrimination suit- racially discriminatory hiring and promotion. They came up with a settlement (consent decrees).  Birmingham firefighters Association (BFA) move to intervene on grounds that the settlement would adversely affect their rights. District Court denies motions as untimely and approved the decree. BFA filed their own complaint against the City and Board, seeking injunctive relief against enforcement of judgment.  Martin (Black individuals) intervenes to defend.  Def’s (the city) moved to dismiss new suit as an impermissible collateral attack on the consent decrees.

2. Although petitioners argue firefighters chose to pass up on an opportunity to intervene, court holds that because firefighters were neither parties nor privy to the consent decrees, that their independent claims are not precluded.    
IV. Class Actions: Permits one or more parties to “sue or be sued as representative parties on behalf” of all those similarly situated.  Shift in focus from the client to the attorney.  Legalized blackmail? Or great tool for social reform?
a. Rule 23: Class Actions
i. (A) Prerequisites to a Class Action: one or more members of a class may sue or be sued as representative parties on behalf of all only if 1) class is so numerous that joinder is impractical; 2) there are questions of law or fact common to the class; 3) the claims or defenses of the representative parties are typical of the claims or defenses of the class; and 4) the representative parties will fairly and adequately protect the interests of the class.
ii. (B) Class Actions Maintainable: if (A) is satisfied, and if
1. prosecuting separately would create risk of (A) inconsistent adjudication, (B) adjudication as to some will impair or impede others’ ability to protect their interests. OR
2. the party opposing the class has acted or refused to act on grounds applicable to the class, making appropriate final judgment applicable to the class (injunctive relief), OR
3. question of law or fact common to class predominates over any questions affecting individual members.  Things to consider:
a. interest of members in controlling prosecution or defense of separate actions

b. extent/nature of any litigation concerning the controversy already commenced by or against class members

c. desirability of concentrating the litigation of the claims in a particular forum

d. difficulties likely to be encountered in the management of the class.

iii. (C) Determination by Order Whether Class Action to Be Maintained; Notice; Judgment; Actions Conducted Partially as Class Actions.
1. As soon as practical after commencement of action, court shall determine if it is to be maintained.

2. Any class maintained under B3, court shall direct class members with the best notice practicable.  This notice will advise each member that (a) the member will be excluded if they want, (b) the judgment will affect all members who are not excluded, (c) any person who(s a part of the class can make an appearance by counsel if they want to.
3. the Judgment under B1 or B2 shall include and describe those whom the court finds to be members of the class.  The judgment under B3 shall describe those to whom the notice provided in C2 was directed, and who have not requested exclusion, and whom the court finds to be members of the class.

iv. (D) Orders in Conduct of Actions (See Rules)

v. (E) Dismissals or Compromise (See Rules)

vi. (F) Appeals (See Rules)
b. Relevant Cases
i. Communities for Equity v. Michigan High School Athletic Assn.

1. Plaintiffs motion for class certification, alleging they have been excluded from opportunities to participate in athletic programs, unequal treatment, gender discrimination and violation of title IX.  Motion asked to define proposed class: all present and future female students enrolled at school who participate in athletics or are deterred from doing so because of def’s discriminatory conduct.
2. Court granted the motion for class certification, finding 1) numerous enough, 2) class had common interests involved, 3) were typical because of the underlying policy of discrimination that would have affected all of the class members, 4) adequate representation
ii. Heaven v. Trust Company Bank
1. Plaintiff leased a Taurus from Sun Trust and brought suit for failure to comply with strict disclosure requirements.  Plaintiff sought class certification under 23(a) and (b)(3) for those who signed a lease for under $25,000 for a period of more than four years and the leases were outstanding.  Sun Trust counterclaimed- individual class members had defaulted on lease agreements, made false statements. 
2. Dist. Ct. says that met 23(a), but not (b)(3) and class certification denied.  Under Plant v. Blazer that the counterclaims are compulsory in nature and that the interests of some of the individual members would be sacrificed.    Affirmed denial of certification.
iii. Hansberry v. Lee 
Remedies
I. Substitutionary: provide the plaintiff with reasonable substitute.  In many common claims, specific remedies are impossible and money may be a poor substitute, but the only substitute that is possible.

a. Compensatory

i. United States v. Hatahley, 358 U.S 899 (1958)

1. Gov’t and white ranchers alleged the Navajo were not entitled to graze their animals on federal land and filed suit. Before suit decided, federal agents rounded up burros and horses and sold them to a glue factory.  Navajos sued.  US Supreme Court found that killing of the horses was a trespass under Utah law and a violation of Tort Claims act and case was sent to district court to determine damages.  On appeal to decide whether damages were appropriate.    

2. Plaintiffs entitled to market value of animals, and use value of animals.  Navajo plaintiffs had to prove the precise value of livestock herds lost as a result of the loss of horses.  Plaintiffs argued that the animals were unique because of their nature and training- could not be replaced.  Trial court rejected evidence of the availability of like animals in the immediate vicinity and their value.
3. The court held that the damages awarded by district court were inappropriate—the right to damages does not extend forever, and is limited to the time in which a prudent person would replace what had been lost.  Value of goods determined on the general open market.

b. Punitive: designed to punish willful or wanton conduct—will sometimes take into account the defs net worth—has to be an amount that will hurt.  Increased willingness of courts and juries to award punitive damages has led to litigation challenging the constitutionality of punitive damages that are viewed as excessive.  
i. Honda Motor Co. v. Oberg

1. Plaintff manufactured and sold three-wheelers and Def. was permanently injured when one flipped over.  Jury verdict for Def. in amount of $919,400 in compensatory and $5 million in punitive damages.  Pl. appealed arguing that the punitive damages were in violation of the Due Process and 14th Amendment b/c excessive and no way to review.  
2. An amendment to the Oregon Const. prohibits judicial review of punitive awards unless there (is no evidence to support the verdict.( 
3. Court holds that procedures are necessary to ensure that punitive damages aren(t arbitrary - Constitution places limits on amount of punitives.  General common law in the US holds that there should be judicial review of overly excessive damages - Oregon deviates from this well-established norm.  B/c of lack of procedure available to Defs., it violates procedural due process of the Const. - arbitrary damages pose a danger of deprivation of property.
ii. BMW of North America v. Gore
1. While awaiting shipment to US, vehicles suffered paint damage from acid rain.  After they arrived, they were repainted and sold as new cars.  Gore sued when he found car repainted, on behalf of 1000 other owners.  Jury found damage value was $4000 per car, and awarded $4 million in punitive damages.

2. No indifference to or reckless disregard for health and safety of others—purely economic in nature.  None of the aggravating factors associated with particularly reprehensible conduct is present

3. Only when an award is “grossly excessive” in relation to the interests of punishing unlawful conduct and deterring its repetition, does it become arbitrary and violates the Due Process Clause. 
4. Three guideposts that indicate excessive award
a. Degree of reprehensibility

b. Disparity between the harm or potential harm and award

c. Difference between this remedy and the civil penalties imposed in comparable cases.
iii. State Farm Mutual Automobile Insurance Co. v. Campbell
1. Facts: plaintiff’s caused Ospital to collide with Slusher when he drove into oncoming traffic while passing.  His insurance company rejected settlement offer of $50,000 (policy limit) and went to trial.  Plaintiff lost, and judgment for $185,940 was entered.  Insurance refused to pay above $50,000 and was not willing to post a bond to allow plaintiff to appeal judgment against him.  Plaintiff and victims entered agreement – they wouldn’t seek satisfaction of their claims against him if he promised to sue State Farm for bad faith and give them 90% of award.  State Farm eventually paid the full judgment, but plaintiff sued anyway.  Jury awarded plaintiff 1 million in compensatory damages and $145 mill in punitive damages.
2. In BMW of North America v. Gore, 3-prong test established:  Consider 1) degree of reprehensibility of def’s misconduct; 2) disparity between actual/potential harm suffered and the punitive award; 3) difference between the punitive damages awarded by the jury and the civil penalties authorized or imposed in comparable cases.  
3. Although what State Farm did was reprehensible, a more modes punishment could have satisfied State’s legitimate objectives.  Clear from Utah Supreme Court’s opinion that State Farm was being punished for its nationwide policies rather than for the conduct directed toward the Campbells.  
4. Although the court declined to impose a bright-line ratio over which punitive damages cannot exceed…acknowledged that few awards exceeding a single-digit ration would satisfy due process…with exceptions for those “particularly egregious acts” that “result in only a small amount of economic damages.”  
5. Ginsberg Dissent: this is a legislative question – no constitutional basis for overruling the states.   
II. Specific: seek to restore directly that which the def has taken from the plaintiff

a. Injunctive Relief: In order to qualify for injunctive relief you must show that damages alone would not be sufficient, that harm is “irreparable”- damages not an adequate remedy.  Injunctive relief can be messy—you have to be willing to enforce it!
i. Sigma Chemical Co. v. Harris
1. Issuing injunctive relief requires a balancing of interests: hardship on plaintiff if relief is denied versus the hardship of def if relief is granted.

2. Harris went to work for Sigma after signing an agreement that he would not work for a competitor for two years after leaving Sigma and would not ever disclose any confidential info acquired from Sigma.  Harris broke this promise, and violated a restraining order by continuing to work for competitor when told to stop.  

3. Harris is violating a valid restrictive covenant.  He is in a position where he will likely- directly or indirectly- disclose or use trade secrets.  There is a strong threat of irreparably injury to Sigma, who may loose their competitive edge.  Balance of equities do not favor Harris because he was aware of the restrictions imposed on him in the contract, and took it voluntarily, and knowingly calculated the risk by deciding to violate contract.  Injunctive relief granted.

III. Declaratory Relief: Asking the court to clarify your rights- turns def into a plaintiff.  Must be a real case with concrete factual controversy—cannot bring hypothetical issues to court.  
a. Rule 57: The existence of another adequate remedy does not preclude a judgment for declaratory relief in cases where it is appropriate.

b. §2201: Creation of Remedy
i. (A) in a case of actual controversy…any court of the US, upon filing of appropriate pleading, may declare the rights and other legal relations of any interested party seeking such declaration, whether or not further relief is or could be sought….shall have the force and effect of a final judgment or decree and shall be review able as such.
c. §2202: Further Relief: further necessary or proper relief based on a declaratory judgment or decree may be granted, after reasonable notice and hearing, against any adverse party whose rights have been determined by such judgment.

IV. Attorney’s Fees: Relatively high legal fees are a result in part from the design of the US legal system—reliance on lawyers vs. cheaper system where judge has many of these responsibilities
a. American Rule: each party pays its own legal fees
b. British Rule: loser pays for both
c. Types of Payment
i. Hourly: incentives that it creates for lawyer- invest un-needed hours 

ii. Flat rate: a predictable and guaranteed fee

iii. Insurance: insurance often steps in- provides defense as part of policy benefits

iv. Contingent: lawyers agrees to provide service with the fee to be paid out of the proceeds of any settlement or recovery—you forgo fee entirely if there is no recovery.  This way, plaintiff has no risk of paying fees for a losing cause of action.

d. Fee Shifting: When losing party pays the winner(s attorney(s fees.  
i. Symmetrical: contractual agreements often provide that if litigation arises, that the loser will pay the winner’s legal fees. 
ii. Asymmetrical: (one-way fee-shifting( in which a winning Plaintiff collects at least some fees from the Def. but the winning Def. doesn(t collect any fees from the Plaintiff unless he has sued in bad faith.

iii. By Common Law: When a plaintiff has groundlessly brought a suit (malicious prosecution).  Inherent power of the court to control behavior designed to thwart the just operation of the legal system

iv. By Statute: Federal and State statutes may authorize courts to shift/award fees to parties in any action which has resulted in the enforcement of an important right affecting the public interest
e. Rule 54 Judgments; Costs (see Rules for more detail)
i. (D) Costs; Attorneys’ Fees: 
1. Costs Other than Attorneys’ Fees: Costs and other than attorneys’ fees shall be allowed as of course to the prevailing party unless the court otherwise directs; but costs against the US shall be imposed only to the extent permitted by law.

2. Attorneys’ Fees

a. Claims for attorney’s fees shall be made by motion unless substantive law governs.

b. Unless otherwise provided by statute, the motion must be filed no later than 14 days after entry of judgment; must specify the judgment and the statute, rule, or other grounds entitling the moving party to the award; and must state the amount or provide a fair estimate of the amount sought.

f. Rule 68: Offer of Judgment:  Incentive for settlement

i. any time more than 10 days before the trial begins, a party defending against a claim may serve…an offer of judgment.  If within 10 days after the service of the offer the adverse party serves written notice that offer is accepted, may file the offer with the clerk who will enter final judgment.  If plaintiff does not accept the offer and the award after final judgment is less than the offer, the plaintiff must pay the costs incurred after the making of the offer.  When liability is determined at trial, but not the amount to which it is liable, an offer can be made.  
g. Evans v. Jeff D, 475 U.S 717 (1986)

i. Plaintiff class of handicapped children looking only injunctive relief represented by Idaho Legal Aid Society.  Defs offer virtually all of the injunctive relief sought in the complaint, but include a provision that does not include attnys fees.  Waiver unacceptable to Legal Aid Society, told attny representing plaintiffs not to accept offer.  Plaintiff accepted offer- ethical obligations forced him- this was the best result clients could have asked for, would not be acting as a competent or ethical lawyer by refusing them that win.   Key issue is whether district court had a duty to reject the settlement because it included a waiver of statutorily authorized attny fees.
ii. District Court did not abuse its power in granting the settlement because it included a waiver of attny fees.  This was not an ethical dilemma—a lawyers only duty is to serve his client competently and with loyalty.  Must not allow his own interests, financial or otherwise, to influence his professional advice.

V. Pre-Judgment: Provisional Remedies—relief pending final adjudication of the dispute.  A remedy that comes too late is useless, and worse if the client has incurred costs to obtain it.  Since it takes so long for a case to be completely adjudicated, litigants cannot always wait.  
a. Preliminary Injunctive Relief: most frequent type of pre-judgment relief.  In many cases, decisions about the preliminary injunctions will, as a practical matter, end the case.  
i. (See Rule 65: Injunctions) 

ii. William Inglis & Sons Baking Co., v. ITT Continental Baking Co.

1. filed antitrust action against competitors and moved for a preliminary injunction in Northern California against five of the defs.  Plaintiff contends that the defs are guilty of discriminatory and below-cost pricing of their “private label” bread products.  
2. One moving for a preliminary injunction assumes the burden of demonstrating either a combination of a probable success and the possibility or irreparable injury or that serious questions are raised and the balance of hardships tips sharply in his favor.  

3. It is not necessary that the moving party be reasonably certain to succeed on the merits.  If the harm that may occur to the plaintiff is sufficiently serious, it is only necessary that there be a fair chance of success on the merits.  Case was remanded to consider this alternative test.

iii. Fuentes v. Shevin

1. Plaintiff purchased stove and radio.  Def retained title while plaintiff paid it off.  Dispute arises over maintenance of stove and plaintiff refuses to make payments.  Def take plaint to small claims court.  Before she got the summons, Firestone got a writ of replevin and had a sherrif seize the stove and radio.  

2. Court held this violated Due Process
a. Property Interest: property interest extends beyond full title- she has possession

b. Deprivation of that property- does not matter how long deprivation lasts, even temporary deprivation is a problem

c. Without Due Process: no notice and no hearing before deprivation—right to notice and a hearing must be granted at a time when the deprivation can still be prevented. 
3. Although Firestone argued that she signed a contract waiving these rights, court held that the waiver is not valid because the contract was vague and because bargaining power was very un-even (Fuentes did not have the ability to challenge the terms, she could either accept or not).

4. Narrow Holding: court recognized that a hearing is not necessary for every deprivation of a property interest.

Discovery: unlike most countries, where judges are fact finders, the US system of discovery places the burden of finding evidence and bringing it forward on the individual clients.  Produces information as to the merits of the lawsuit prior to trial and allows parties to make informed judgments about the strength of their and their opponent’s positions.  However, because discovery costs time and money, it also enables one of the parties simply to wear the other down- or both sides wear down each other- without regard to the merits of the case.  Judges function as managers of lawsuits.  The adversarial system makes it more likely that the truth will come out.  Discovery helps to level the playing field in situations where one party may have access to all the relevant information.  
I. Rule 26: General Provisions; Duty of Disclosure
a. Required Disclosures; Methods to Discover Additional Matter
i. Initial Disclosures: These disclosures must be made w/in 14 days AFTER the Rule 26(f) conference.  Any parties served or joined after the Rule 26(f) conference must make these disclosures w/in 30 days afterwards.  A party must without awaiting a discovery request, provide
1. (A) name, address and telephone number of each individual likely to have discoverable info and that the disclosing party may use to support its claims or defenses.

2. (B) a copy of or description of, all documents, data compilations, and tangible things that are in the possession, custody, or control of the party and that the disclosing party may use to support its claims or defenses.

3. (C) computation of damages, making available for inspection the documents or other evidentiary material, not privileged or protected from disclosure, on which such computation is based.

4. (D) any insurance agreement under which any person may be liable to satisfy part or all of a judgment

ii. Disclosure of Expert Testimony

1. (A) in addition,  a party shall disclose the identity of any person who may be used at trial to present evidence.
2. (B) written report with a complete statement of all opinions to be expressed and that basis for those opinions, data and other info considered by the witness in forming that opinion, exhibits to be used, qualifications of the witness, list of all publications, compensation to be paid, listing of other cases in which the individual has testified as an expert. 

3. (C) In the absence of other directions from the court or stipulated by parties, the disclosures shall be made at least 90 days before the trial date or the date the case is to be ready for trial.  

iii. Pretrial Disclosure: must disclose and file with the court info regarding evidence that it may present at trial (made at least 30 days before trial.)
1. (A) name, address, telephone of each witness- identifying those who are expected to testify.

2. (B) designation of those witnesses whose testimony is expected to be presented by means of a deposition.

3. (C) appropriate identification of each document or other exhibit including summaries of other evidence, separately identifying those which the party expects to offer and those which the party may offer if the need arises. 

iv. Form of Disclosures: unless otherwise ordered, must be made in writing, signed and served.
v. Methods of Discovery:  depositions, written interrogatories, production of documents or things or permission to enter upon land or other property for inspection, physical and mental examinations, requests for admission.
b. Discovery Scope and Limits
i. In General: Parties may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party, including the existence, description, nature, custody, condition, and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter.  Court may order discovery of any matter relevant to the subject matter involved in the action.  Relevant info need not be admissible if it appears reasonably calculated to lead to the discovery of admissible evidence.
1. Butler v. Rigby 
a. Automobile accident.  Def wants all this information from two doctors who provided medical treatment to the plaintiffs, including records, charts, canceled checks, contracts, correspondence, a listing of total number of patients treated at facility, etc.  Docs moved for protective order on grounds that the information was not relevant to the lawsuit, some was protected by the physician-patient privilege, was overly burdensome.  Court held that the listing of total number of patients was discoverable, but that defs should pay half the cost; computer printouts that lists current or past patients are privileged—not discoverable.  
2. Blank v. Sullivan & Cromwell
a. Female lawyers alleging sexual discrimination in hiring. Plaintiff attny asked for discovery on promotion practices (how many women make partner).  Although Def claimed that the info was not relevant to hiring practices, court held the information may be indicative of a larger policy of discrimination.
3. Steffan v. Cheney

a. Stephan discharged from the Navy because of admission of his sexual orientation and sued for wrongful termination.  Navy wants to know whether he engaged in homosexual conduct during his time in the navy.  Plaintiff did not answer the question, objected on grounds that the questions were not relevant.  Navy argues that they cannot reinstate him if he engaged in homosexual conduct (relief requested).  The court held that information regarding plaintiff’s conduct would not lead to admissible information regarding his termination.  If he was discharged wrongfully, he was never discharged at all, so reinstatement if he wins will not be an issue.  
4. Johnson Matthey v. Research Corp.
a. Contract dispute claiming Research Corp. using money for something other than research.  Research also involved in a similar litigation with Michigan State- Plaintiff wanted the info from the other suit.  Judge ruled against this motion: Must be relevant to the claim and defense…

ii. Limitations: Court may alter limits in these rules if: 1) the discovery sought is unreasonably cumulative or duplicative, or is obtainable from some other source that is more convenient, less burdensome, or less expensive; 2) the party seeking discovery has had ample opportunity by discovery in the action to obtain the information sought; 3) the burden or expense of the proposed discovery outweighs its likely benefit 

iii. Trial Preparation: Materials: a party may obtain discovery of documents discoverable under B1, and prepared in anticipation of litigation, only upon showing that the party seeking discovery has substantial need of the materials in the preparation of the party’s case and that the party is unable without undue hardship to obtain the substantial equivalent of the materials by other means.  The court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.  

1. Hickman v. Taylor

a. JM Taylor sank while helping to tow a car float across the river and five of nine crew members drowned.  Attorney interviewed survivors privately and took statements from them with an eye toward the anticipated litigation.  The other side wanted any written statements of witnesses, notes, reports, memoranda, oral statements.  Def declined to submit on grounds that it was privileged info obtained in preparation of litigation.  
b. Court held that the memoranda, statements and mental impressions of the attorney were work-product and fell outside the scope discovery—essential that a lawyer work with a certain degree of privacy.  Plus, the other side had the same opportunity to examine the survivors on their own.  
iv. Trial Preparation: Experts: 
1. (A) A party may depose any person who has been identified as an expert whose opinions may be presented at trial.  

2. (B) A party may, through interrogatories or by deposition, discover facts known or opinions held by an expert who has been retained or specially employed in anticipation of litigation who is not expected to be called as a witness, OR upon showing of exceptional circumstances under which it is impracticable for the party seeking discovery to obtain facts or opinions on the same subject by other means. 

a. Thompson v. Haskell

i. Plaintiff alleges sexual harassment, which let to her termination, and caused severe depression.  She is alleging damages for psychological distress.  Plaintiff wants to shield documents relating to possession of a psychologist (as a non-testifying expert witness).  Psychologist performed a diagnostic review and personality profile of plaintiff ten days following plaintiff’s termination.  Plaintiff did not have another assessment close afterwards, so this one assessment was the only one in the time period following termination.  

ii. The court held that def could not obtain this info by any other means, so this highly probative info is discoverable.

b. Chiquita International Ltd v. M/V Bolero Reefer

i. Plaintiff suing carrier for cargo loss and damage to 154,660 boxes of bananas.  Def wants to compel discovery of Mr. Winter—a marine surveyor who examined the vessel and loading gear at Chiquita’s request shortly after the vessel arrived in port.  While Chiquita argues Winter is a non-testifying expert, def claims Winter is a fact witness rather than an expert and the only surveyor who observed the vessel shortly after it docked (exceptional circumstances).  
ii. Court found Winter was an “expert” in that he brought his technical background to bear in observing the condition of the gear and offering his opinion to Chiquita.  Defs argument of exceptional circumstances would have merit, except that nothing precluded them from sending their own expert to the scene.  However, information does not become exempt from discovery merely because it is conveyed to a non-testifying witness.  Consequently, Mr. Winter’s file with recorded observations and opinions is discoverable.
3. (C) Unless manifest injustice would result, the court shall require that the party seeking discovery pay the expert a reasonable fee for time spend in responding to discovery.  Regarding discovery under b4B, court shall require the party seeking discovery to pay the other party a fair portion of the fees and expenses reasonably incurred by the latter party in obtaining facts and opinions from the expert.  
v. Claims of Privilege or Protection of Trial Preparation Materials: when a party withholds otherwise discoverable material by claiming privilege, the party shall make the claim expressly and shall describe the nature of the documents, communications, or things not produced in a matter that, without revealing information itself, will enable other parties to assess the applicability of the privilege or protection.
c. Protective Orders: upon motion, and for good cause shown, the court may make order which justice requires to protect a party or person from embarrassment, oppression, or undue burden or expense etc. 
i. Stalnaker v. Kmart Corp.

1. In a suit of sexual harassment, plaintiff wants access to info on the sexual-related conduct or activities of non-party witnesses (other women who worked in the store).  The activities of the non-parties here are generally irrelevant to any issue in the action, but sexual harassment by Graves IS relevant though.  Court. says the protective order motion is denied, but that the discovery info obtained should not be disclosed to anyone outside the litigation.
d. Timing and Sequence of Discovery: a party  may not seek discovery from any source before the parties have conferred in a Rule 26(f) conference.  Discovery shall be done in sequence.
e. Supplementation of Disclosures and Responses: parties are under duty to supplement or correct the disclosure or response to include info thereafter acquired if ordered by the court or if the party learns that in some material respect the info is incomplete or incorrect, and if the corrections have not yet been made known to other parties.  
f. Conference of Parties; Planning for Discovery: the parties must, as soon as practicable and at least 21 days before a scheduling conference is held or a scheduling order is due, confer to consider the nature and basis of their claims and defenses and the possibilities for a prompt settlement or resolution of the case, or make or arrange for initial disclosures, and to develop a proposed discovery plan.  The attorneys are responsible for arranging the conference, for attempting in good faith to agree on the proposed discovery plan, and for submitting to the court within 14 days after the conference a written report outlining the plan.  
g. Signing of Disclosures, Discovery Requests, Responses, and Objections:  Everything submitted to the ct. must be signed by at least one attorney of record.  The signature constitutes a certification that to the best of the signer’s knowledge, info and belief, the disclosure is complete and correct as of the time it is made.  If without substantial justification a certification is made in violation of the rule, the court, upon motion or upon its own initiative, shall impose upon the person who made the certification, the party on whose behalf the document is made, or both, an appropriate sanction.
II. Rule 27: Depositions Before Action or Pending Appeal
a. Before Action

i. Petition: Have to petition the ct. if you want to depose any adverse party
ii. Notice and Service: must be served at least 20 days before the hearing

iii. Order and Examination: If Court thinks a deposition may prevent a failure or delay of justice, it can make an order designating the persons and subject matters to be deposed an the manner to do so.

iv. Use of Deposition: Depositions are admissible in evidence and may be used in any subsequent action re: the same subject matter
III. Rule 28: Persons Before Whom Depositions May Be Taken
a. Within the United States: shall be taken before an officer authorized to administer oaths, or before a person appointed by the court in which the action is pending.  

b. In Foreign Countries: depositions may be taken in a foreign country

i. Pursuant to any applicable treaty or convention

ii. Pursuant to a letter or request

iii. On notice before a person authorized to administer oaths

iv. Before a person commissioned by the court

c. Disqualified for Interest: no relatives of attorneys, or anyone else financially interested in the action may be present during depositions

IV. Rule 29: Stipulations Regarding Discovery Procedure: Parties may by written stipulation provide (1) that depositions be taken before any person, (2) modify other discovery procedures
V. Rule 30: Depositions upon Oral Examination (See Rule Book)
VI. Rule 31: Depositions upon Written Questions (See Rule Book)
VII. Rule 32: Use of Depositions in Court Proceedings (See Rule Book)
VIII. Rule 33: Interrogatories to Parties
a. Availability.  Without leave of court, any party may serve written interrogatories not exceeding 25 in number, including all discreet subparts, to be answered.  Without leave of court, interrogatories may not be served before time specified in Rule 26d.

b. Answer and Objections

i. Each shall be answered separately and fully in writing under oath, unless it is objected to, in which event the objecting party shall state the reasons for objection and shall answer to the extent the interrogatory is not objectionable. 

ii. The answers are to be signed by the person making them, and the objections signed by the attorney making them

iii. Shall serve answers and objections within 30 days after service of the interrogatories.  

iv. All grounds for objection shall be stated with specificity.  Any ground not stated in a timely objection is waived.

v. The party submitting the interrogatories may move for Rule 37 sanctions with respect to any objection or failure to answer an interrogatory. 

c. Scope; Use at Trial (See Rules)

d. Option to Produce Business Records (See Rules)

IX. Rule 34: Production of Documents, Things and Entry Upon Land 
a. Scope: any party can serve on the other party a request 1) to produce documents, or to inspect tangible things which constitute or contain matter within the scope of Rule 26B; 2) to permit entry upon designated land or other property in possession or control of the party for the purpose of inspection, measuring, surveying, photographing, testing, etc. within scope of 26B. 

b. Procedure: Request shall describe the items to be inspected with reasonable particularity.  Shall specify a reasonable time, place, and manner of inspection.  May not be served before time specified in 26D without leave of court. Party shall serve written response within 30 days, which shall state that inspection and related activities will be permitted as requested, unless objected to (in which they reasons shall be stated).  The party may move to compel if there is an objection.
c. Persons Not Parties: a person not party to the action may be compelled to produce documents and things or to submit to an inspection as provided in Rule 45.
X. Rule 35: Physical and Mental Examination of Person
a. Order for Examination: when the mental or physical condition of a party is in controversy, the court in which the action is pending may order the party to submit to a physical or mental examination by a suitably licensed or certified examiner or to produce for examination the person in the party’s custody or legal control.  
b. Report of Examiner:  
i. (1) The party can get a copy of the report setting forth the detailed findings of the doctor.  If an examiner fails to submit such a report their testimony may be excluded at trial. 

ii. (2) By obtaining/requesting a copy of the report, a party waives their privilege
c. Schlagenhauf v. Holder

i. Bus accident, number of injured plaintiffs suing greyhound.  In answer to Greyhounds cross-claim, Contract Carriers claimed that there were physical and mental problems with the bus driver.  Wanted internal medicine, ophthalmology, neurology and psychiatric exams.  Driver did not submit to exams- wrote a writ of mandamus (discovery is in the middle of the litigation, cannot appeal until after final judgment- must seek equity relief through mandamus). 

ii. Holding? 516-524
XI. Rule 36: Requests for Admission
a. Request for Admission: Any party may serve on any other party a request for admission the truth of any matters that relate to statements or opinions of fact or of the application of law to fact.  A party has 30 days to answer or it is deemed admitted.  Any objections should be made in detail.  

b. Effect of Admission: Any matter admitted under this rule is conclusively established unless they(re allowed to amend to retract it.  May not be used against a party in any other proceeding.
XII. Rule 37: Failure to Make or Cooperate in Discovery: Sanctions
a. Motion For Order Compelling Disclosure or Discovery: a party, upon reasonable notice to other parties and all persons affected thereby, may apply for an order compelling disclosure or discovery as follows:
i. Appropriate Court: made to the court where action is pending
ii. Motion: 
1. (A) if a party fails to make an initial disclosure, may move to compel and for appropriate sanctions.  Must include certification that movant has in good faith conferred or attempted to confer with the party.  

2. If deponent fails to answer questions in deposition, or a party fails to answer an interrogatory, or if a party fails to respond to an inspection, the discovering party may move for an order compelling an answer in accordance with request.  Must include certification that the movant has in good faith conferred with the other side before applying for a court order.

iii. Evasive or Incomplete Disclosure, Answer, or Response: treated as a failure to disclose, answer or respond.
iv. Expenses and Sanctions

1. (A) If a motion is granted, the court shall require the party whose conduct necessitated the motion to pay the moving party the reasonable expenses incurred in making the motion, including attorney fees.

2. (B) If the motion is denied, the court may enter any protective order, and shall require the moving party to pay the party who opposed the motion the reasonable expenses incurred in opposing the motion, including attorney fees.

3. (C) if the motion is granted in part and denied in part, the court may enter any protective order and may apportion the reasonable expenses incurred in relation to the motion among the parties and persons in a just manner.

v. Chudasama v. Mazda Corp
1. Facts/Holding
b. Failure to Comply with Order

i. Sanctions by Court in District Where Deposition Is Taken: if a deponent fails to be sworn or to answer a question after being directed to do so by the court in the district in which the deposition is being taken, the failure may be considered a contempt of that court.
ii. Sanctions by Court in Which Action is Pending: (see rules)
c. Failure to Disclose: False or Misleading Disclosure; Refusal to Admit

i. A party that without substantial justification fails to disclose information required, or to amend prior response to discovery as required, is not permitted to use as evidence at trial, a hearing or a motion, any witness or information not so disclosed.  Court may impose other appropriate sanctions.

ii. if a party fails to admit the genuineness of any document or the truth of any matter as requested in a request for admission, and if the party requesting the admission proves the genuineness, the requesting party may apply to the court for an order requiring the other party to pay the reasonable expenses incurred in making that proof. (see rules for more detail) 
d. Failure of Party to Attend at Own Deposition or Serve Answer to Interrogatories or Respond to Request for Inspection.  If you 1) fail to show up to your deposition after being served with proper notice, 2) fail to serve answers or objections to interrogatories after proper service, 3) fail to serve a written response to a request for inspection after proper service of the request, the court may levy sanctions as outlined in sections A, B, and C of subdivision b2 of this rule.  
e. Subpoena of Person in Foreign Country [abrogated]

f. Failure to Participate in the Framing of a Discovery Plan. If you fail to participate in good faith in the development and submission of a proposed discovery plan as required by 26F, the court may require such party or attorney to pay to any other party the reasonable expenses, including attorney fees, caused by the failure.
Avoiding Trial—trial is a failure?  
I. Default Judgment

a. Rule 55: Default
i. (A) Entry. When a def has failed to plead or otherwise defend , and the fact is made to appear by affidavit or otherwise, the clerk shall enter the party’s default.

ii. (B) Judgment by default may be entered as follows:

1. By the Clerk: when claim against def is for a certain sum which can be made certain, clerk upon request of an affidavit for the amount due, shall enter judgment for that amount and costs against def, if the def has bee defaulted for failure to appear and is not an infant of incompetent person.  

2. By the Court: the party entitled to judgment by default shall apply to the court.  If party has appeared in the action, the party shall be served with written notice of the application for judgment at least three days prior to the hearing. 

iii. (C) Setting Aside Default: For good cause, the court may set aside an entry of default

iv. (D) Plaintiffs, Counterclaims, Cross-Claims.  Rule applies to plaintiffs, third party plaintiffs, or a party who has pleaded a cross-claim or counterclaim.

v. (E) Judgment against the United States.  No judgment by default shall be entered against the US or an officer or agency thereof, unless the claimant establishes a claim or right to relief by evidence satisfactory to the court.

b. Peralta v. Heights Medical Center
i. Heights originally sued Peralta for not paying guaranteed hospital debts.  Peralta did not show or answer.  Default judgment entered.  They attached property and sold it at auction well below market value.  Now Peralta alleges he was not properly served- deprived of his property without Due Process.  Even though he may not have had much of a defense, he might have settled for a better, more equitable sum.   

ii. Court holds that because he didn’t get technically valid notice…it does not matter what his defense will be….he was entitled to say his piece.

II. Dismissals

a. Rule 41: Dismissal of Actions

i. (A) Voluntary Dismissal: Effect Thereof

1. By Plaintiff; by Stipulation.  An action may be dismissed by the plaintiff without order of court 1) by filing a notice of dismissal at any time before service of an answer or motion for summary judgment; or 2) by filing a stipulation of dismissal signed by all parties who have appeared in the action.  Unless otherwise stated, dismissal is without prejudice, except that a notice of dismissal operates as an adjudication upon the merits when filed by a plaintiff who has once dismissed in any court of the US or of any state an action based on or including the same claim.  
2. By Order of Court: Except as provided, an action shall not be dismissed at plaintiff’s instance except by order of the court and upon terms and conditions as the court deems proper. 

ii. (B) Involuntary Dismissal: Effect Thereof.  For failure of the plaintiff to prosecute or to comply with these rules or any order of court, a def may move for dismissal of an action or any claim.  Dismissal—other than dismissal for lack of jurisdiction, improper venue, or failure to join a party—operates as an adjudication upon the merits. 

iii. (C) Dismissal of Counterclaim, Cross-Claim, or Third Party Claim. This rule applies to dismissal of any counterclaim, cross-claim, or third party claim.  

iv. (D) Costs of Previously Dismissed Action: if a plaintiff who has once dismissed an action in any court commences an action based upon or including the same claim against the same def, the court may make an order for payment of costs of the action previously dismissed.  

III. Summary Judgment: when all the evidence is one sided and no reasonable jury could find for the non-moving party.  
a. Rule 56: Summary Judgment

i. (A) For Claimant: a party may at any time after the expiration of 20 days from the commencement of the action or after service of a motion for summary judgment, move with or without supporting affidavits for a summary judgment
ii. (B) For Defending Party:  a party defending may at any time, move with or without supporting affidavits for summary judgment
iii. (C) Motion and Proceedings Thereon: motion should be served at least 10 days before the time fixed for the hearing.  The adverse party prior to day of the hearing may serve opposing affidavits.  Judgment is rendered if the pleadings, depositions, answers to interrogatories and admissions on file, together with affidavits, show that there is no genuine issue as to any material fact and that the moving party is entitled to judgment as a matter of law.  
iv. (D) Case Not Fully Adjudicated on Motion: (See Rules)

v. (E) Form of Affidavits; Further Testimony; Defense Required. (See Rules)
vi. (F) When Affidavits are Unavailable (See Rules)
vii. (G) Affidavits Made in Bad Faith (See Rules)

b. Relevant Cases

i. Houchens v. American Home Assurance Co.

1. Plaintiff’s husband disappeared and has not been heard of since.  Plaintiff sues for breach of contract on 2 different insurance policies - 1) occupational accidental and death insurance and 2) non-occupational death insurance.  Def refused to pay because they claim there(s no proof of his death or that it was accidental.  
2. Although there(s a VA statute that says a person is presumed dead after 7 years, the court holds that there is not sufficient proof that he(s really dead or that it was an accident.  Cannot rely on assumptions or pile inferences upon inferences, need to have some genuine issue of material fact.  Cannot use circumstantial evidence, just have to have SOME sort of evidence so that a jury could hear case, but Pl. does not even have that here.
ii. Celotex Corp v. Catrett
1. Husband dies and wife claims it was because of products containing asbestos manufactured by def.  Celotex claims she cannot prove that it was their products that exposed him to asbestos and caused his death.  Plaintiff had a deposition from husband, a letter from decedent’s former employer, who was going to be called as a witness, and letter from an insurance company.  Def moves for summary judgment – plaintiff has failed to present sufficient evidence that it was def’s asbestos that caused the cancer.
2. Regardless of who moves for summary judgment, whoever has the underlying burden at trial has the burden to defend against or argue for summary judgment.  

3. Def Celotex had no burden to affirmatively prove that husband’s death was not caused by them.  All they have to do is to point to the fact that the plaintiff has not produced sufficient evidence.  The burden is on the plaintiff to prove their PFC.
4. NOTE – if def is arguing an affirmative defense (like Statute of limitations) at SJ, Def has the underlying burden to prove the affirmative defense and the motion.  

iii. Visser v. Packer Engineering Associates

IV. Pretrial Conference and Judicial Management of Litigation: faster but more expensive litigation.  Setting an early trial date consistently leads to speedier trials.  Although effective, these schedules can yield stark results depending on a judge chooses to enforce them.  
a. Rule 16: Pretrial Conference

i. (A) Pretrial Conferences; Objectives: court may direct the attorneys to appear before the court for a conference for such purposes as:

1. expediting the disposition

2. establishing early and continuing control so case won’t go on forever for lack of management

3. discouraging wasteful pretrial activities

4. improving quality of trial through more thorough preparation

5. facilitating the settlement

ii. (B) Scheduling and Planning.  After a judge receives the 26f (discovery plan), shall enter an order limiting the time 1) to join other parties and amend the pleadings 2) to file motions 3) to complete discovery.  May also include modifications of times for initial disclosure and the extent of discovery permitted, the date or dates for conferences before trial, and any other matters appropriate. 
iii. (C) Subjects for Consideration at Pretrial Conferences: court may at any conference take action with respect to: the elimination of frivolous claims; amendment of pleadings; possibility of getting admissions, stipulations, advance rulings on evidence; avoidance of unnecessary proof, evidence, restrictions on testimony; appropriateness of summary adjudication; control and scheduling of discovery; identification of witnesses, documents; referring maters to a magistrate; settlement; form and substance of pretrial order; disposition of pending motions, etc. (See Rules)

iv. (D) Final Pretrial Conference (See Rules)
v. (E) Pretrial Orders: after any conference, an order shall be entered and action taken.
vi. (F) Sanctions: if a party fails to obey a scheduling or pretrial order, or if no appearance is made, or if an attorney is substantially unprepared to participate in a conference, the judge may levy sanctions.  Judge shall require the party to pay the reasonable expenses incurred because of non-compliance, including attorney fees, unless non-compliance was substantially justified.
b. Sanders v. Union Pacific Railroad Co.

i. Plaintiff injured and sues for damages.  His counsel fails to comply with almost all of the pretrial order.  Judge levies sanctions- dismissed the case with prejudice.  Sanders argues court violated the Due Process Clause because it failed to notify him that dismissal was imminent.
ii. Court held Rule 41B was sufficient notice of a district court’s authority to dismiss a case under appropriate circumstances.  Court’s order expressly advised Sanders that the court would consider dismissal as a sanction for failure to comply.  
c. McKey v. Fairbairn

i. Plaintiff attorney wanted to amend the pretrial order to permit him to introduce certain sections of the Housing Regulation.  Whether or not the trial judge within his discretion in refusing to receive the housing reg.  

ii. There was no possibility of constructive notice to the landlord about the wetness of the floor.  No one has done discovery on this issue, granting the motion to amend might disadvantage or advantage one side or another.

Trial: jury trials are widely available in both state and federal courts.  7th Amendment is a compromise—“in suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved.”  Purports to preserve a right but does not indicate the scope of the right being preserved.  Those cases that could have been brought in a court of common law have a right to jury trials.  At what point can a judge intervene and keep a case from the jury?  When do you have the right to a jury trial?  Law requires judges as triers of fact to explain their factual and legal reasoning—we do not require this of juries.  Law protects the jury’s actual deliberation process from scrutiny and refuses to set aside a jury verdict even if the jury comes forward and admits its reasoning was flawed.  
I. (See Rule 38: Jury Trial of Right)
II. Judicial Control of Jury: In some circumstances a jury could not have rationally decided in a particular way—directed verdict, JNOV.  Law of evidence and jury instructions designed to control the flow of information that reaches the jury.  
a. Limits of Rational Inference

i. Reid v. Sand Pedro, Los Angeles & Salt Lake Railroad

1. Dead cow.  Plaintiff alleging negligence on the part of def for leaving gate open, or for not maintaining the gate.

2. If the animal reaches the tracks through the open gate, plaintiff pays.  If the animal went through a broken part of the fence, railroad is liable.  Plaintiff’s argument was irrational because it could be either option- the broken fence or the open gate.  Did not prove, by a preponderance of the evidence that the cow went through the broken part of the fence to get onto the track.  Did not provide causation: because of the broken fence that the cow is dead.

b. Judgment as a Matter of Law (Directed Verdict):  If you believe the other side has failed to meet their burden of production—no rational jury when presented with the evidence could find in their favor—move for a Rule 50 directed verdict.  Effectively asks the judge to take the case away from the jury to prevent it from considering the evidence and reaching a verdict.  Like a summary judgment, but later.  
i. Pennsylvania Railroad v. Chamberlain

1. Action to recover for the death of a brakeman, alleged to have been caused by Railroad’s negligence— the cars crashed together.  Bainbridge (main witness) testified that he did not see a collision, but inferred it because he heard a crash, and because thereafter the two strings of cars appeared to be moving together.  Other witnesses testified that there was no collision and that plaintiff’s evidence was wholly circumstantial.  

2. When there is a direct conflict of testimony upon an issue of fact, it goes to the jury.  But the judge gets around this and says there is no conflict in testimony as to the facts.  Because Bainbridge only heard a loud crash, but there is no direct evidence that in fact the crash was caused by a collision.  

3. Proven facts give equal support to each of two inconsistent inferences.  When neither of them can be established, judgment as a matter of law goes against the party who has the burden.  

c. Instructions and Comment (Rule 51): instructions explain the substantive law that applies to the case, and the judge explains in a sequential way the decisions the jury must reach in a given case. In telling the jury what the law is, the judge may tell the jury what she thinks of the evidence.   
d. Judgment Notwithstanding the Verdict: if a jury verdict is insupportable because there was simply no evidence from which a rational person could have found for the party who won the verdict.  How does this happen?  Even when you motion for a directed verdict before trial, the judge may let it go.  If something goes wrong, the judge can always rescue with a JNOV, but if he  takes it away, and its reversed on appeal, then the whole trial has to be conducted.  The grounds for JNOV are the same for a directed verdict.  In order to get a JNOV, you have to have made a Rule 50 motion before trial.  
i. Norton v. Snapper Power Equipment
1. plaintiff injured while using a riding lawn mover manufactured by def.  Mover slid backwards down hill toward creek, impact threw rider off seat, hand got caught in blades and amputated fingers.  Snapper moves for a directed verdict.  Jury found for Norton, holding Snapper 80% liable.  District Court granted JNOV.  

2. Appellate review found that jury could have reasonably have found the mower defective—whether or not a blade stopping device would have eliminated or lessened the injuries.  Jury is allowed to reconstruct the series of events by drawing inference upon an inference.  Causation evidence, although circumstantial, was impressive.    

e. New Trial: When a judge does not think there is NO evidence, but believes that the case was strong on one side and weak on the other, and that the wrong side  won…just can order a new trial on her own initiative (Rule 59).  Particularly useful if there has been flawed procedure—process leading up to the verdict was flawed—gives the judge an opportunity to correct herself.  Even if the trial was perfect, however the judge may conclude that the result of the trial (the verdict) was unjustifiable—like if its clear that the jury either ignored or misunderstood the instructions. Where JNOV just gives it to the other side, a new trial means you start all over.   
i. Lind v. Schenley Industries

1. Plaintiff alleges he was promised orally an increase in pay, and that employer breached that promise.  The jury found a contract.  Def moved for JNOV, which the trial judge granted, as well as a new trial.  
2. New trials are granted because a jury verdict is against the weight of the evidence, contrary to the law, and a result of error in admission of evidence. Judge cannot negate a jury’s verdict when nothing else has gone wrong, and effectively substitute his judgment for theirs.  

3. The jury in this case was charged to determine whether the testimony of Lind was credible.  Lind presented a convincing case—the jury did believe this testimony and the court substituted its judgment for its own.  

Preclusive Effects on Judgment

I. Claim Preclusion (Res Judicata): Several goals: efficiency, finality, avoidance of inconsistency.  Four Requirements: must be a final judgment, where the judgment was made “on the merits,” the claims must be the same in the first and second suit, and the parties in the second action must the same as those in the first.    
a. Precluding the “Same” Claim: definition of same claim differs by jurisdiction, but generally the standard is “transaction or occurrence” test of joinder rules.  Must join all claims arising out of the same transaction or occurrence, and all omitted claims will be barred by Res Judicata.  Claims that could not have been joined in the first action are not barred.  Causes of action are identical where the evidence necessary to sustain a second verdict would sustain the first (based on a common core of operative facts)
i. Rush v. City of Maple Heights
1. Plaintiff’s husband was driving on a motorcycle and she was injured when thrown from the bike when she hit a pothole.  Sued city for damages to bike, now Plaintiff brings a cause of action for personal injuries.  

2. Court looks at Vasu case (auto accident) where they held that injuries to both property and person resulting from one single wrongful act are infringements of different rights and give ride to different causes of action.  Court overrules Vasu in favor of the majority opinion that she should have brought them all at the same time.
ii. Frier v. City of Vandalia

1. Towed car case.  Frier would not pay garages for his car getting towed and instead filed some suits for replevin in state court.  State Ct. refused to issue writ of replevin (he lost).  
2. After losing in state court, filed in federal court under Sec. 1983—city had not offered him a hearing either before or after it took cars (Due Process).  Trial judge dismissed after looking at transcript of replevin action.  The court found that Frier had notice of each tow and knew how to get his cars back.  Frier also had a full hearing in the replevin action on the propriety of the tows.

3. Frier had his day in court in the replevin action—the city therefore is entitled to prevail on ground of claim preclusion although the district court did not decide on that ground.  

4. causes of action are identical where the evidence necessary to sustain a second verdict would sustain the first (based on a common core of operative facts).  

iii. Martino v. McDonald’s System, Inc.

1. Martino starts a McDonald’s franchise, sued by McDonalds for breach of contract- anti-competition (Martino finances his son’s opening of a competing Burger Chef chain.)  Ends in a consent decree entered as a judgment.  Martino then brings an anti-trust claim and McDonalds argues preclusion—should have been a compulsory counterclaim.

2. Although court rejects the compulsory counterclaim argument, holds that the consent decree was a final judgment on the merits, and that this should have been raised as a defense in the prior action.  If case is allowed to proceed, and Martino wins, it will undermine the previous judgment.
b. Between the “Same” Parties: most commonly, claim preclusion operates only between those who were parties to both the suits.  Several Exceptions: it is possible for someone not formally named as a party to be so closely connected to a suit that it is appropriate to treat her as if she were named.  They are bound “in privity” with the party to the first suit.
i. Privity: substantive legal relationships: If the substantive law treats “A” as a substitute for “B,” “B” will be bound by the results in which “A” participated.
1. Successive owners of property (co-ownership/joint obligation): cannot sue one without affecting the interests of the other.
2. Action for injuries brought by a person who then dies is the same claim as a wrongful death action brought by survivors. Administrator of decedent’s estate was in privity with decedent so that wrongful death action barred by previous suit.
3. Beneficiary/trustee and heirs of the executors of estates

4. Vicarious liability: employer for acts of employee

5. Indemnification

6. Insurance company barred from suing tortfeasor after the insured had previously lost an action against the same party.

7. Procedural Representation: guardians ad litem, class actions

8. “Virtual Representation:” Someone, though not a party, so guides and controls the lawsuit that a court treats him as if he were a party.  Also used in situations where there are many people with identical interests—it may be impossible to locate them all, in which case, a sufficient number can be identified to appear in the suit to determine their interests and the others will be bound because they have been “virtually represented.”
ii. Searle Brothers v. Searle

1. First Case: a divorce.  Husband claims house belongs to him and his sons, but the entire property went to wife.  Second Case: Sons sue mom for their half of the property.  Were sons and dad the same party?

2. Court holds that Dad was not acting as a representative of the partnership in the divorce, but as a husband = not the same party
3. Dissent: privity between them.  Kids testified at divorce, their interests were adequately represented.
c. After Final Judgment on the Merits: dismissals for lack of jurisdiction/venue are not barred.  Jurisdictions as to whether failure to state a claim should be precluded.  The Restatement says yes, on the grounds that plaintiff is allowed liberal opportunities to amend.  Failure to prosecute is considered a judgment on the merits, even though the merits are never even argued.  As far as finality, the usual rule is that a judgment is final even though an appeal is pending.  Many courts postpone the decision on claim preclusion until the appeal is resolved. 
i. Gargallo v. Merrill, Lynch, Pierce, Fenner and Smith

1. First Case: Gargallo couldn’t pay money he owed Merrill Lynch after a bad investment.  Merrill sued.  Gargallo counterclaimed negligence, misrepresentation, violation of federal securities laws.  Counterclaim dismissed against Gargallo after discovery difficulties “with prejudice”

2. Second Case: Gargallo sued Merrill in Federal Court, based on the same transactions at issue in the state litigation.  District court dismissed suit on res judicata
3. Ct. looks at ( 1738 and says that the claim is essentially the same as in the counterclaim and that the counterclaim WAS a final adjudication on the merits.  HOWEVER, federal court says that the Ohio court didn(t have subject matter jurisdiction over the case, so they let the claim go forward.
II. Issue Preclusion (Collateral Estoppel): Issues already litigated may come up again in later litigation based on separate events.  Only precludes those issues actually decided in a prior action.  Requirements: 1) issue must be the same in the first and second case; 2) the issue must have been actually litigated; 3) the issue was decided in that action; 4) the decision on the issue in the prior action was necessary to the court’s judgment.  
a. An Issue “actually litigated and determined”

i. Illinois Central Gulf Railroad v. Parks

1. Jesse and Bertha injured in a car when collided with train.  Bertha sought compensation for injuries, Jessie for loss of Bertha’s services and consortium.  Bertha recovers; judgment entered on Jessie’s claim (lost).  Jessie sues for his own injuries: Was the issue fully litigated?

2. Jessie might argue that since the railroad was found negligent for Bertha, they were also negligent for him (issue preclusion).  Only thing to argue is damages.  Railroad will argue: contributory negligence as issue at bar.  Jessie lost the first case, but its not clear he lost it because of contributory negligence

3. Court granted partial summary judgment estopping the railroad from denying its negligence and in limiting the issues at trial to whether any such contributory negligence was a proximate cause of the accident, and whether Jessie sustained personal injuries and compensable damages.

b. Essential to Judgment: in the course of a lawsuit, the court may deice a number of issues that do not ultimately determine the outcome of the case.  In Balcon v. Lyyn Ladder and Scaffolding Co., plaintiff sued a scaffolding company for injuries suffered on a ladder.  Def impleaded manufacturer claiming that it had made the defective ladder and should indemnify the def for any damages awarded.  Jury found the manufacturer had built the ladder and that the ladder was defective, but not the cause of the injury.  Collateral estoppel would not bar the manufacturer from relitigating the issue of who made the ladder since that finding was not necessary to the judgment.  
c. Non-Mutual Preclusion:  is it fair to allow a new party to invoke collateral estoppel against a party who litigated and lost on an issue in a prior action?  Is it fair to allow someone who has already litigated and lost to raise the same issue in another action against a different def?
i. Defensive Estoppel: when a def seeks to prevent a plaintiff from asserting a claim the plaintiff has previously litigated and lost.  

Case 1: 

Plaintiff       v.    Defendant1  (where plaintiff loses)

Case 2:

Plaintiff       v. 
  Defendant2 (new def gets collateral estoppel to bar re-litigation)

1. Blonder-Tongue Laboratories, Inc. v. University of Illinois: University sued on def for infringing on a patent but lost.  It then switched adversaries bringing suit against another def for infringement of the same patent.  The Supreme court reversed its long-standing rule allowing such relitigation and approved the use of nonmutual collateral estoppel against the university.
ii. Offensive Nonmutual Estoppel: usually involves a new plaintiff who seeks to borrow a finding from a prior action to impose liability on a party who was a defendant in the prior action.  No “Jumping on the Bandwagon” allowed.  Courts don’t want to encourage parties to sit back and wait for a judgment before intervening in an action.  However, plaintiffs have a right to their day in court.  If in the first case a def wins, he still has to defend himself against whomever plaintiff comes along.  Is it unfair to defendant?  Did they defend it vigorously?  
Case 1: 
Plaintiff1
v. 
Defendant (where def loses)

Case 2:
Plaintiff2
v. 
Defendant (P invokes collateral estoppel to establish liability)
1. Parklane Hosiery Co. v. Shore

a. SEC sues Parklane for false and misleading statements.  Plaintiffs, in a class action suit invoke collateral estoppel against Parklane.  Use of estoppel was “offensive” since they sought to use it to establish the def’s liability in a new action.

b. Since plaintiffs could not have joined with the SEC in the previous action, they were allowed to proceed so that they could have their day in court.  

c. Court did not categorically endorse or reject offensive collateral estoppel—courts should exercise discretion.  If court is convinced that the issue was fully litigated in the first action, may allow preclusion.  If, on the other hand, court is doubtful that the party being estopped had a full “bite of the apple” in the first action, it should deny estoppel.   

iii. State Farm Fire & Casualty Co. v. Century Home

1. Def constructed prefabricated housing.  Huge fire breaks out- over 50 cases come out of this.  Only three proceed separately to final judgment, with allegations being essentially the same in each.  Case 1: jury verdict for def, reversed on appeal; Case 2: jury verdict for def; Case 3: jury verdict for plaintiff, affirmed on appeal.   
2. Court held that the determinations are basically inconsistent and that it would be unfair to preclude def from relitigating the issue of liability.   
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