CIVIL PROCEDURE OUTLINE – FALL 2004

I. SUBJECT MATTER JURISDICTION

· Federal Question: 28 USC 1331
a) 1331 “arising under” jurisdiction depends on substance of Ps claim. If challenge attacks the claim, no fed claim therefore no jurisdiction, if it attacks the jurisdiction, no jurisdiction because no federal claim

b) Declaratory judgment act: have to look at what the plaintiff’s claim would be (not defendant’s even though he brought the action); fed Q must be part of the “well pleaded complaint” (Mottley)


Louisville & Nashville RR v. Mottley: Lifetime pass for free rides as settlement; now unlawful. Cause of action is breach of contract (state law claim); anticipated defense of constitutional validation does not show that action arises under constitution. Test: federal question must be part of well-pleaded complaint.

· Diversity of Citizenship: 28 USC 1332
a) Requirements of Jurisdiction: (1332b) meet/exceed amount req. & (1332a,c) diversity at time of filing.

b) Amount in controversy :

· 1332b: Ps claim for damages/injunction must meet or exceed value of $75,000

· Aggregation (when claims can be combined to meet statutory amount for SMJ)

· 1 P with 2+ unrelated claims against 1 D may aggregate

· 2 Ps each have claims against 1 D may not if claims are separate & distinct (same test as T/O)

· 1 P with claim over stat amt & 1 P with claim less than stat amt against 1 D; P1 has SMJ, P2 may get supplemental (1367) if claims related

· Multiple Ps or Ds, with common undivided interest & single right; value of total interest determines amount in controversy. Not true if claims are several & distinct

· Class actions: class rep must satisfy amt; aggregating all members not sufficient

· Ps claim meets amt: compulsory counter claim may be heard regardless of amt; permissive counter claim requires independent SMJ

· 1332: (a1) State 1 v. State 2; (a2) alien v. State; (a3) State 1 & alien 1 v. State 2 & alien 2, (a4) alien P v. state 1, then alien with permanent residence is citizen of state in which he is domiciled.

· 1332c1: corporation deemed citizen of any state by which it has been incorporated AND of state where it has its principle place of business.

Redner v. Sanders: 1332(a)(2) – out of state

P is citizen of US but resident of France. Court says no diversity b/c rule is about citizenship. D files 12b1 and P responds with affidavit under 1332a1 but that was not specific enough and court says P should have filed motion to amend complaint. P is outside of scope of 1332 b/c he is a US citizen but not a citizen of any state. Test for citizenship is present domicile and intent to remain indefinitely. P could either move to CA to establish domicile or get French citizenship. 1332a1 does not imply complete diversity, but Strawbridge case does and it has been undisputed law ever since that holding.


Saadeh v. Farouki: Greek (became US during trial) citizen v. alien US resident. 1332a’s plain language permits non-resident alien v. resident alien, but may be unconstitutional under III.II. 1332a meant to limit jurisdiction, not expand; intended meaning accepted, no SMJ in suits between citizen & alien living in same state, not meant to create SMJ where it never existed. Neither was US citizen at time of filing.

· Supplemental: 28 USC 1367
Two prong test: (1) Power – whether claim that would be added shares a common nucleus of operative facts with the original claim, (2) Discretion – interests of judicial economy, convenience, fairness, etc. 

1367(a): jurisdiction over any claim that is so closely related to any claim (case in controversy) with original jurisdiction.  Question whether this language is more expansive that “nucleus of operative facts”

1367(b): no power

1367(c): the court can exercise its discretion


Jin v. Ministry of State Security: practitioners suing China and CTC of civil rights violation and defamation (aired staged video that has ruined their yoga-type practice). CTC is TV company & they move to dismiss under 12b1 and 12b6. Court denied 12b1 and granted 12b6 b/c statute of limitations had run. Court based their decision on DC law so the ruling was binding and the case could not be heard in DC state courts if filed again.


Kroger v. Omaha Public Power District: Wrongful death for electrocution. OPPD impleads OEC (crane owner, NB headquarters) under FR 14 & 15. OPPD out, K v. OEC remains. OEC claims principle business is Iowa (for 1332c diversity). No SMJ because P couldn’t have brought it in the beginning without destroying diversity. Common nucleus, but 1332 more limited and requires complete diversity. (1367b) P cannot bring direct claim against non-diverse 3rd party in diversity action with no independent SMJ. The court here used common law because 1367 actually did not exist yet. 

· Removal: 1441, 1446, 1447
P has choice where to file, but D can remove

· 1441a: Diversity action (1332) brought in state court may be removed to federal court, if had original SMJ; D cannot remove in his own state & non-resident D who is joined with resident D cannot remove.

· 1441b: Federal Question cases (1331) brought in state court are removable without regard to citizenship

· 1446b: notice of removal must be filed within 30 days after receipt of the initial pleading

· 1447: procedure after removal

Caterpillar, Inc. v. Lewis: Removed to Fed ct when complete diversity did not exist. Post-removal to fed court, all claims with non-diverse D were settled; complete diversity existed. Removal made in error, no original jurisdiction at time of removal; BUT in interest of judicial efficiency, by time trial occurred, jurisdiction was appropriate so verdict stands.
Difference between Cat & Mottley: Mottley had fed question in complaint, but court said it was a defense; so jurisdiction was never sufficient for fed court to hear. Cat’s jurisdiction problem was cured by trial.
II. PERSONAL JURISDICTION

Courts need to have the ability to exercise power over a specific party (defendant) to a case in order for the case to be tried there. Courts need power and notice over defendant in order to litigate a case.  Both are subject to 14th Amendment due process clause. 

Power: long-arm statute AND constitutional power (after Gibbons)… constitutional power isn’t enough; have to have federal or state statutory provision that provides for jurisdiction over non resident… (4k). Cannot serve person outside state (state sovereignty) unless have both statute and constitutional requirements of IS, status, consent or maybe presence. 

Notice: statutory AND constitutional analysis. Constitutional test is Mullane, “reasonable under the circumstances”; also have to comply with FR4, state or federal law (state mechanism comes from 4e)

· Power

Consistent with Constitutional requirements & Statutes.

1. Long-arm statutes : Gibbons v. Brown (shows restraint over jurisdiction): filing of suit in FL not “substantial, non-isolated” activity to meet state long-arm statute requirement

2. Constitutional (MCCNFPSJ): Purpose of “Minimum Contacts Consistent with Notions of Fair Play & Substantial Justice”: (1) protect D from inconvenience, (2) ensure states do not reach beyond limit of status as sovereign

Specific Jurisdiction: claim is over something connected with forum state; IS requires “continuous and systematic ties”

General Jurisdiction: Suing D for something unrelated to contacts in jurisdiction. (but property is one contact in fulfilling requirements of minimum contacts). Under IS, need “substantial & pervasive” contacts

	Case Reference:
	Worldwide VW (IS)
	Hanson (IS)
	 IS
	International Shoe, McGee
	IS 

	Contacts:
	no contacts
	casual or isolated contact
	single act
	Continuous and systematic
	Substantial and Pervasive

	Power:
	no jurisdiction
	no general jurisdiction
	(at least) specific jurisdiction
	specific jurisdiction
	general jurisdiction


a) Origins and constitutional formulation of power


Pennoyer v. Neff (1877): Two cases – (1) Mitchell v. Neff for failure to pay for M’s attorney services. Neff not around so M published notice. N did not show up so default judgment. After DF, N bought a land and M had land attached and foreclosed. Pennoyer bought land. (2) Neff v. Pennoyer b/c N reappeared and his land has been sold to Pennoyer. N sues in an ejectment action and in Fed court. N claims deed is invalid b/c court lacked jurisdiction over him in first case since land was bought after judgment. Oregon code sets elements to consider for personal jurisdiction: having property in the state, appearing voluntarily, found in state, or resident in state. Court says that there was no personal jurisdiction in the first case so the sale of the property was not valid. In personam (directed to the person/In rem (directed to the land)/Quasi in rem (attaching land as way of ensuring judgment payment) comparisons.

Out of Pennoyer: 

Power – In personam: residence, appearance (consent), or actual presence



        In rem: attachment and publication

Notice


International Shoe v. Washington (1945): IS says no tax because they weren’t there, and no PJ. Test for determining presence (for corporations): minimum contacts consistent with notions of fair play and substantial justice. Closer contacts mean fewer necessary. Continuous, systematic ties with state establishes presence for specific jurisdiction. Casual & isolated activities – no general jurisdiction.


Schaffer v. Heitner (1977): Two themes: (1) applicability of IS to individual (it does just as with corps), (2) role of in rem jurisdiction. Abolishes In Rem, presence analyzed under IS standard of MCCNFPSJ. Greyhound stock not sufficient because it isn’t the subject of litigation or related to cause of action. Exercise of jurisdiction inconsistent with constitutional limitation. Judgment against D reversed.
b) Specific Jurisdiction cases

McGee v. International Life (1957): P had insurance in CA that got bought by TX company. P paid insurance via mail. P dies, estate sues D in CA. Does CA court have PJ? MCCNFPSJ? Yes, b/c nationalization of commerce, transactions by mail CA strong interest for residents.

Hanson v. Deckla (1958): Mrs. Donner was from DE and moved to FL.  Had trust info from DE mailed to FL. Mrs. D died, there’s trust.  Where jurisdiction? Reasonable to believe she intended trust to be in DE and under DE law. FL has no jurisdiction. Unilateral activity of payments mailed from FL not sufficient for establishing minimum contacts; No solicitation of non-resident. Test for establishing MCCNFPSJ: D must “purposely avail itself” to doing business with other states, invoking benefits & protections of its laws.

World-Wide VW v. Woodson (1980):  Robinson couple who bought car in NY and got in an accident in Oklahoma arguing manufacturing defect. Single-act is accident. In personam corporate specific jurisdiction. Two functions of minimum contacts (protect D from inconvenience and state sovereignty as limitation) and 5 factors of traditional notions…((1) burden on D, (2) state interest, (3) Ps interest in convenience, (4) judicial efficiency, (5) shared state interests of fundamental social policies). Doctrine of purposeful availment: if you put a product into stream of commerce w/ intention of purchase by someone from forum state that may be sufficient to establish min. contacts. There were no contacts.

Burger King v. Rudzewicz (1985): National franchise in FL suing partners in MI. Brennan writes opinion w/ 2 tests for specific jurisdiction: (1) Has D purposefully directed activities at residents of forum state? (2) Has D purposefully established min. contacts w/ forum state? Brennan says state interest AND min. contacts needed whereas in WWVW he said OR instead of AND. Court uses the signed contract to say that MI partners availed themselves of benefits of FL. 

Asahi v. Superior Court (1987): In personam corporate specific jurisdiction.  Guy is suing company about moto tire and then company sues valve company (Asahi). 4-4 split. Court articulates that post Burger King the lower courts were reading WW in 2 different ways: (1) act of placing in stream of commerce is sufficient, or (2) it has to be purposefully directed towards the forum state.

Pavlovich v. Superior Court: P seeks writ of mandamus (suing judge for a ruling to try to overturn it) because ruled against him and he says there was no personal jurisdiction. Original P (CCA DVD protection people) from CA sued in CA and Pavlovich is from TX. P says no contacts w/ CA. In CA, 3 factors: (1) purposefully availed, (2) controversy arises out of contacts, (3) assertion of jurisdiction would comport with “fair play and substantial justice”. Website was not interactive and P did not know people in CA were surfing that website so no purposeful availment.

c) General Jurisdiction cases

Coastal Video v. Staywell Corp. (1999):  Coastal files for declaratory judgment to know if they are violating Staywell’s copyright b/c Staywell (Krames) may sue them for infringement. Coastal is in VA and Krames is in CA and inc. in DE. Motions: dismiss for lack of personal (12b2) and discovery to determine if personal and contacts. No specific jurisdiction because contacts of Krames with VA are not related to the infringement claim. Court allows Coastal the discovery to see if contacts that Krames has with VA are “substantial and pervasive”.


Burnham v. Superior Court (1990): Husband and wife had agreed to divorce. Wife moved to CA w/ children. Husband filed but did not serve. Wife filed and served when husband was visiting. General jurisdiction because not related to reason for the contacts. He was there on business and the case is about divorce, property and custody. Justices do not agree on process that they use to get to decision of yes to jurisdiction. Look at due process clause and say it lacks “minimum contacts”. In Asahi everyone agreed on fairness but Scalia. Here, Scalia focuses on how ‘traditionally’ presence was sufficient for PJ.  Brennan concurs but using an IS analysis that Burnham availed himself of the benefits of CA.


Carnival Cruise Lines v. Shute (consent as substitute for power): Forum selection clause on tix. Consent established by clause: (1) fairness to P, (2) no fraud, (3) benefit to public, (4) judicial efficiency.
· Notice

1. Statute 

Long-Arm Statutes: state laws govern when/how you can serve non-resident (long arm statutes have to do with power actually, just remember that when trying to find out if a court has personal jurisdiction over a defendant, you start with power and look at IS analysis as well as any available long-arm statute and then when looking at notice, do the Mullane and FR4).
Rule 4
4(a), (b), & (c)(1): What must be served (summons, complaint, and claims)

4(e) & (k): Where it can be served

4(m): When it has to be served

4(c), (d), (e), (f), (j): How it must be served (4(e) - look at state law where you’re serving, incorporating state law)

2. Constitutional


Mullane v. Central Hanover Bank and Trust: NY statute governing trust said appropriate notice was newspaper & appointment of guardian to represent beneficiaries. Notice sufficient test: “reasonable notice under the circumstances”: mail to known addresses, publication in paper sufficient for unknown.
III. VENUE

· Standard: (28 USC 1391) Attempts to place suits in areas connected to parties or events giving rise to action. 

· Diversity (1391a): (1) where D resides, (2) event occurred or property is located, (3) where PJ of D

· Federal Question (1391b): 1 & 2 above, (3) where D is found

· 1391(c) tells you how to know where a corporation decides when looking at a1 and b1

Dee-K v. Heveafil: Foreign Ds subject to venue in any district under 1391d; American Ds subject to venue where they are found, discrepancy as to which district Ds contacts are. Ps must show proper venue. 

1392: property located in multiple districts, suit can be brought in any of those districts

· Declining Jurisdiction

Courts decline to exercise jurisdiction for reasons of justice or efficiency based on 2 rationales

1. Transfer (court has more discretion to transfer than in deciding FNC)
· 28 USC 1404: 2 good venues

· 1406: wrong venue (or dismissal under 12b3)

· 1631: wrong SMJ (or dismissal under 12b1)

2. Forum Non Conveniens

· Ds ability to dismiss the action

Piper Aircraft v. Reyno: Scottish passengers going to Scottish lands. Suit in CA against PA, OH Ds. CA laws more favorable to P than Scottish laws. 1391a determines where corp. resides. Remove to fed ct & transfer under 1404 to PA, sought to dismiss under FNC. Strong favor for Ps choice of forum, but less force when P is foreign because less reasonable to assume convenience. Court: fewer evidentiary, impleader problems in Scotland, Public interests (jury & Scotland), US interest doesn’t outweigh. Unfavorable change in law doesn’t bar dismissal on grounds of FNC.
The court here used Gilbert factors in order to decide on the motion for transfer. Private: access to proof, witness, view of premises, other; public: court congestion, local interest, law that governs diversity, conflict of laws, and jury duty.

IV. JOINDER

· Joinder of Claims by P: Rule 18a

Plaintiff can bring in any other claims pursuant to rule 18(a) and 1367 applies as well.

· Joinder of Claims by D: Rule 13

Defendant can counterclaim or cross-claim:

a)  Compulsory Counterclaim (13a) – must bring it or will be precluded from bringing it later.  The claim does not need independent subject matter in order to be brought in with a claim that is in federal court, through supplemental jurisdiction. Counterclaim is compulsory if “arises out of the same transaction of occurrence” that is subject matter of P’s claim. Four tests: (1) are issues of fact and law the same? (2) If no counterclaim now, would res judicata bar the defendant from bringing this claim later? (3) Same evidence to support or refute both claims? (4) Logical relation between the two?

Plant v. Blazer Financial – Federal Question.  D’s counterclaim arises out of same t/o as p’s claim and there seems to be a logical relation, therefore, compulsory.

b)  Permissive Counterclaim (13b) – do not need to bring it as counterclaim since it is not precluded from being brought later. Do need independent smj.  

c) Cross-claims (13g) – defendant can file a claim against another defendant already in the suit. The other party could be liable to you partially or completely.

· Joinder of Parties by P:  Plaintiff may join parties into the same claim – Rule 20 
(permissive joinder), Rule 19 (compulsory joinder of indispensable parties).
a)  Permissive joinder of parties – plaintiff can join as many plaintiffs or defendants under rule 20a if: (1) assert right to relief, (2) same t/o, (3) question of law or fact common to all people will arise out of claim.

Mosley v. General Motors Corp. – trying to show a pattern of conduct, therefore all parties need to be together in the claim as plaintiffs.  Look at rule 13 for interpretation of “same t/o”. Court decides there is same t/o due to basis of policy of discrimination.

b) Compulsory joinder – rule 19a.  Person can be joined if they are indispensable. Two prong test: (1) without them complete relief cannot be accorded, (2) person claims an interest (not being there could impair of impede ability to protect interest; or subject other parties to substantial risk).

Rule 19b: Determination by court when not feasible to join: (1) extent of prejudice if  judgment without party, (2) how prejudice can be lessened/avoided, (3) whether adequate

judgment w/o party, (4) adequate remedy for p is claim is dismisse3d for nonjoinder?

Helzberg v. Valley West – defendant filed 12(b)(7) motion b/c p failed to join Lord’s.  Court says under 19a Lord’s was necessary but claim will not be dismissed after looking at 19b because it is not feasible.  Denial of the motion cannot be appealed because it is not a final judgment.

· Joinder of Parties by D: D can use rules 20, 19a and 14a to bring in a party (impleader).
Defendant can bring in third party who is or may be liable to D on the original claim; defendant becomes a third party plaintiff. D can only bring in third party if party is liable only when D is also liable (“I am liable but you are too”).
Price v. CTB, Inc – Price originally sued Latco and Latco impleaded ITW using rule 14. Question of whether there was “contractual indemnification” that would make both parties share liability.

Temple v. Synthes Corp. – manufacturer did not try to bring in Hospital and Dr. under 14a, instead they filed 12b7 motion do dismiss for failure to join necessary parties under 19. Court says Dr. and Hospital were permissive parties so no need for dismissal.

· Intervention (Rule 24): To intervene in an action, party must have an interest,
impairment, and not be adequately represented by another party. It has to be done upon “timely application.” 19a (mandatory joinder) v. 24a (permissive intervention).
Natural Resources v. US Nuclear Reg. Commission – Kerr McGee was allowed to intervene because met the 3-prong test.  Issue was regarding licenses on condition of environmental impact statement.  UNC intervened but could not adequately represent K.

Martin v. Wilks – 1974 case about NAACP and black ff sue city. BFA ff went to hearing but did not move to intervene in timely manner.  1989 7 white ff seek injunctive relief against the consent decree from first case.  This second case was a collateral attack because the Ps here were not parties to 1st case. Black ff allowed to intervene to protect consent decree.  Court says if you were not a party you are not bound by it; burden of joinder is on the original parties. The dissent caused for enactment of legislation (42 USC sec. 2000) that gives 3 factors needed for prohibiting collateral attacks over decrees in civil rights discrimination cases.

· Class Actions (Rule 23): 

23(a) requires all four to be met: (1) numerosity, (2) commonality, (3) typicality, and (4) adequacy of representation; and at least 1 of the following:

23(b)(1): Separation would create risk of (1) inconsistent judgments, or (2) impair interests

23(b)(2): D acted generally against entire class (relief must satisfy class; declaratory or injunctive)

23(b)(3): Common law or fact predominates over individual facts/law

Communities for Equity v. Michigan High – Girls discriminated against in sports. They want class action to show pattern, broad-based problem; file as class to avoid moot ness after graduating. Courts have to do a rigorous analysis of the factors. Injuries were different but act/conduct of D was same: discrimination.

Heaven v. Trust Company Bank – Lady wants to sue Ford and define victims so they can join in class action.  Ford with its Bank counterclaims regarding non-payment issue and the counterclaim is deemed compulsory.  Court decides not to certify the class action b/c it would become unmanageable if all p’s had to respond to each different counterclaim for non-payment.  The question to certify the class was done while the case was also going on, so once the order was given, the case continued in the lower court.

Ballard – Case with similar issue as Heaven but where court declined to exercise supplemental jurisdiction over the counterclaim precisely because it would make the case un manageable.

Hansberry v. Lee – Hansberry was not represented by the class in Burke (prior suit) because Burke, who had sold him his house in violation of a covenant that Burke himself enforced in prior suit, had shifting interests.  Hansberry is allowed to collaterally attack issue of adequate representation and is not precluded by previous suit.

V. PLEADING 

Code pleading states: Research what the courts have found (mere evidence, mere conclusions, facts)

Claim pleading states: Only required to present a “short and plain statement” (rule 8a2)

· Stating a Claim

· Rule 8(a) tells what a claim should be: short and plaint statement

·  Rule 11(a)-(b) talks about how claims should be signed and requirements of the complaint to avoid dismissal and sanctions. Purpose of rule 11 is to deter baseless filings.  Lawyers have to make sure they are not lying; everything in complaint is to the best of their knowledge; not filing for frivolous reasons.

· Rule 9: heightened pleading for fraud cases (particularity)

Walker v. Norwest – 11b2 says, “Contentions have to be warranted by existing law”. P says Ds are some from Georgia and some are not in attempt to establish SMJ but this means no “complete” diversity; so P is violating 11b2.  

Christian v. Mattel – 11b3 alleged violation b/c lawyer did not do sufficient background investigation and did not even try to amend.  Court does not sanction lawyer because some of his behavior not included in Rule 11.

Stradford v. Zurich Insurance – Defendant filed a counterclaim for fraud and plaintiff moved for dismissal of the counterclaim pursuant to 9b because counterclaim lacked particularity.

Leatherman v. Tarrant County - Civil Rights Claim. Normal standard of pleading sufficient; 9b doesn’t apply to non-fraudulent cases, 8a trumps. 1983 gives officials “qualified immunity” to perform without interference, hence heightened pleading; but here it’s brought against D in his individual capacity.

Shultea – Federal case in which court says that plaintiff under Leatherman in individual cases can plead generally but once defendant raises ‘qualified immunity’ courts in 5th circuit must order plaintiff to reply to the defendant’s answer under the last sentence of 7(a)

· Responding to Complaint

a) Pre Answer Motions: Defendant can move under Rule 12(b) before answering the complaint.

12(a)  - when/time/days  

12(b) – reasons:

1. Lack of smj

2. Lack of personal jurisdiction

3. Improper venue

4. Insufficiency of process

5. Insufficiency of service of process

6. Failure to state a claim upon which relief can be granted

7. Failure to join a party under Rule 19

12(h) – (1) motions are waived if not brought in the pleadings: 12(b)(2)-(5); (2) can be raised at any time during trial: 12(b)(1), (6) & (7).

Motions toll the running of the time that D has to submit an answer.

b) Answer: Rule 8(b)-(c)

Rule 8(b) – admit or deny

Zielinski v. Philadelphia Piers, Inc. – PPI denied the allegations in a general manner in turn omitting important information that plaintiff was not even aware of.  PPI was the wrong defendant but instead if clarifying this mistake, they denied the claim and did so generally instead of specifically like they were supposed to.

Rule 8(c) - affirmative defenses (“yes, but”)

Layman v. Southwestern Bell – Defendant should have raised the defense in the answer such as to give notice to the plaintiff. Also b/c it is in the first line of 8(c). D in this case claims that easement issue was not raised in the answer b/c they did not intend to bring it in as a defense.

**Remember, when answering a complaint always consider issues of joinder of claims (FR 18), of parties (FR 20), and impleader (FR 14, 13 &19)**

· Amended Pleadings and Doctrine of Relation Back: Rule 15

a) Amendments: Plaintiff can file for permission to amend a complaint at any time before the responsive pleading. If P has filed a pleading and there is no response allowed, P has 20 days to file a motion to amend.  If D files pre answer motion, 20 days are tolled and once judge rules on the motion, P has 10 days to file motion to amend.

Beeck v. Aquaslide ‘N’ Dive Corp. – D seeks to amend answer, which initially admitted they manufactured slide and then they realized they did not manufacture it.  Even though statute of limitations had run, court looked at 15(a) “leave shall be freely given when justice so requires”.

b) Relation back amendments: Date on the amendment is the same date as the original document when it changes the party to which the claim is against. Statute of limitations would not matter; you would need to look at words “conduct, transaction or occurrence” in 15(c)(2).  

Moore v. Baker – Original complaint said failure to get informed consent; P wants to amend to include allegations of negligence from surgeon. 1st claim before surgery & 2nd claim after surgery -> not same t/o.  It goes from specific to general and court does not allow the motion.  Court looks at Azarbal in which P moved to amend and original claim was general and then the 2nd claim was specific and says that conduct before and after surgery arises out of same t/o.  Court here does not allow that to apply b/c of specific to general issue.

Bonerb v. Richard J. Caron Foundation – P moves to amend complaint about negligence in maintenance of b-ball court to add malpractice in counseling.  Court grants the motion b/c facts needed for the second claim were included in the original complaint.

VI. PRE-TRIAL ADJUDICATION

· Failure to state a claim: Rule 12(b)(6)
Case dismissed for failure to state a claim upon which relief can be granted.  Looks at complaint and allegations.

Rule 12(c) – judgment on the pleadings.  Upon this motion, court looks at complaint and answer (usually ends up as a summary judgment).

· Default Judgment: Rule 55
55(a) – When a party fails to answer a summons, clerk enters default of that party

55(b) – refers to when judgment by default is entered and can be done by the clerk or by the judge when D fails to plead or defend a claim.

Peralta v. Heights Medical Center – P appeals a default judgment against him that resulted in the sale of his land. P claims that Ds complaint was not served to him, there was no summons and no notice of default. On appeal the default judgment was reversed because no notice had been served and due process had been denied (55c allows court discretion to vacate default judgment of D shows good cause).

· Voluntary/involuntary dismissal: Rule 41
41(a)(1) – P can dismiss a claim any time before D answers

41(a)(2) – Once D has answered, P needs leave of court to dismiss claim

41(b) – D can move for involuntary dismissal when P has failed to prosecute or to comply with the rules. Involuntary dismissal is a judgment on the merits. 12(b)(1), (2), (3), (7), and 41(a) are not adjudications upon the merits.

Manshack v. Southwestern Electric: Manshack filed suit in District Court in Texas and when he found out that Louisiana Law would apply (worker’s comp and not tort action), he moved for voluntary dismissal under 41(a)(2) so he could refile in Texas state courts. Dismissal was granted and affirmed by Court of Appeals.

Grover v. Eli Lilly & Co.: Case about preconception injuries that caused child’s injury. Ps filed in Federal Court.  Ohio law applied and Federal Court certified the question to Ohio Supreme Court and Ohio said that they did not have such cause of action in their laws.  Ps moved to voluntarily dismiss so that maybe before the statute of limitations ran and they passed such type of law they could re-file in Ohio state courts. District Court granted but Circuit Court reversed as abuse of discretion.

· Summary judgment: Rule 56 says that party has to show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law (which would be made in his/her favor and by the judge, no jury or trial).
Celotex v. Catrett: Changing the law of summary judgment. Is there sufficient evidence of causation? Celotex says Catrett did not show causation because she failed to identify any witnesses in her husband’s claim. She came back with some documents. District Court granted summary judgment because documents did not necessarily mean that there had been exposure to asbestos. Supreme Court reversed to have courts further look at documents. Beginning with this case, defendant now only has to point to P’s claim to show that there is an absence of evidence supporting P’s case but D does not have to provide evidence of his own. The test for P is to provide enough evidence for each element of claim, so that the claim can move to the jury box.

Bias v. Advantage International: Case about overdosed basketball player. Draws from Celotex, Matsushita, and Liberty Lobby cases. Matsushita gives burden to P to provide evidence that is more than mere metaphysical doubt; Liberty Lobby says that the court must draw all justifiable inferences from the evidence, in favor of P. Basis for summary judgment was that Bias was drug user and Jumbo life insurance would not be provided for a drug user. D says that P did not provide enough evidence to prove to the contrary. D’s burden is only to show an absence of sufficient evidence but D here goes all the way to provide actual evidence of drug usage. Ps come back with some affidavits from parents and coach and court seems to have weighed the evidence by saying D provided specific evidence while P provided general evidence.  Court affirmed summary judgment. They asked: has the party with the burden of production put in sufficient evidence on each element of PFC such that a reasonable jury could find for P? The answer was no.

· Managing litigation: Judicial management reduces time to disposition, but increases costs. Set firm trial dates to prevent delays & procrastination. Stark results when judges are so determined to enforce schedules.

Sanders v. Union Pacific RR: Judges order warned of sanctions for failure to comply with schedules. P failed to comply, blaming unexpected delays in another case & un-cooperation of D. Court dismissed w/prejudice. Sanctions should be based on prejudice & availability of lesser sanctions. Proper here (1) 41b is sufficient notice that judge has authority to dismiss, (2) court order notified of sanctions.
VII. DISCOVERY (vast majority of time spent in a case; extremely essential)
· Discovery plan
(1) List all claims in your suit along with their PFC elements, (2) facts that we want to discover, (3) where are facts located or where could they be located? (4) How to get truth of those facts from those locations (depositions, witnesses, documents), and (5) potential objections.

Davis v. Precoat Metals (Rule 26(b)(1) for scope of discovery)

Case about racial discrimination.  D says P is asking for too much stuff that is not relevant and that P’s motion to compel (rule 37) is overbroad under rule 26b2.  D is not successful.

Steffan v. Cheney: Case about homosexual that was forced to retire from naval academy. Case had been dismissed at district court due to Steffan’s refusal to answer deposition questions.  Circuit court reverses due to error of law b/c deposition questions not related to “reason” for discharge.

26(f): Pre-trial conference – parties discuss basis of claims at least 21 days before scheduling conference. 16(b): scheduling must take place 3-4 months after D is served w/ process.

· Required disclosures (Rule 26a)
1) Initial Disclosures: 26(a)(1) (w/in 14 days of pre-trial conference)

Documents/tangible things that may be used to support claims/defenses

Discoverable if relevant, unless embarrassing or humiliating

26c: protective orders for 3rd party potential deponents; privilege applies only to person who cannot disclose (therapist/doctor), if info is available from another source then it’s discoverable

26a1A: names, address, phone for those with discoverable info that party is using to support claims (trial use)

26a1B: documents/tangible things (failure to disclose; sanctions under 37c1)

26a1C: computation of damages
2) Expert testimony: 26(a)(2) (90 days before trial date)
26a2A: Identity of expert intended to be used at trial

26a2B: Written report of what expert is going to testify

26a2C: Disclosure at least 90 days before trial date
3) Pre-trial Disclosures: 26(a)(3) (30 days b4 trial/14 days after list of objections)
26a3A: name, address, and phones of witnesses (specify definite & possible)

26a3B: witnesses who testify by deposition & pertinent portions of deposition

26a3C: documents/exhibits expected to be used at trial.

· Discovery tools
1) Interrogatories (Rule 33): can only be served to parties in the lawsuit. Used for basic information, identification of facts and names, etc. Served party answers them with lawyer and lawyer drafts the document. No more than 25 unless both sides agree or leave of court is granted for more than 25 questions (33a).

2) Depositions (Rule 30): can be served on parties and non-parties and can be oral or written.  Questions are asked under oath by lawyers involved and process is recorded.
3) Request to produce documents (Rule 34): One party may request specific documents , entry, inspection, etc. (34a) from other party if controversy exists and good cause is shown.  Documents can be requested of parties and non-parties (34c for non-parties) and they shall be produced within 30 days (34b). See 26(b)(1) to make sure discoverable.
4) Medical exams (Rule 35): One party may ask that the other submit to medical examination if there is a condition in controversy. Notice shall be served and exam shall be requested for good cause (35a).  Report shall be delivered to the other party (35b).
5) Admissions (Rule 36): Lawyers may draft statements and send them to other party for admitting and denying.  These documents can be later used in court without need to prove at trial. All statements admitted unless response within 30 days.
· Discovery and privacy privilege
There are certain limits on discoverable information

Stalnaker v. Kmart Corp.: D moves for protective order to stop depositions. P asking to depose employees who had sex w/ perpetrator whether voluntary or not. Rule 26(c) – to protect party from unduly burden or expense.  D seeks 26(c)(1). P is willing to protective order but just so that they do not disclose info from depositions. Court orders P may depose but use info for purposes of litigation and may not disclose.

Schlagenhauf v. Holder: Case in Supreme Court against district court judge. P invokes Rule 35. When person has not used mental/physical condition as defense, can he be asked to undergo medical exams?  Only when condition in controversy or when good cause shown.  P had eyesight problems, that exam was ok but not the mental exams.

Hickman v. Taylor: P is asking D to provide, (1) written statement of witness, (2) lawyer’s notes of interviews, and (3) lawyer’s oral recollection. 26(b)(1) – material is relevant and not privileged b/c conversation w/ witnesses not w/ client. But, when can you get work product? When party has no other means of getting it, when it would be undue hardship or prejudice for party not to be able to get info.  P has to prove that info is essential and necessary. 26(b)(3) covers questions (1) and (2) but not (3) because mental recollections are not tangible things. 

Thompson v. Haskell: Sexual harassment case where psych. interviewed P and is not going to be called at trial. D wants statement by psych. P objects.  Is it relevant and/or privileged? There needs to be a show of exceptional circumstances (26b4). D proved their exceptional circumstances so discovery was allowed.

Chiquita v. M/V Bolero Reefer: Discovery not allowed b/c no exceptional circumstances.  D had access to the boat and the dock, etc. so should have been able to get info and had Reefer been operating the right way someone could have been immediately sent to inspect. Here, D had access that was possible whereas in Thompson, supra, access would have been to the person of the plaintiff herself. 

· Motions to compel discovery
Under Rule 37 when a party refuses to answer or fails to answer or provide disclosures, party needing disclosure or discovery files a motion to compel.

Thompson v. Department of Housing: Class action housing discrimination suit. P is moving to compel answers to interrogatories and production of documents. Rule 26(b)(1)-(2) changed its meaning in 2000 and change is relevant to this case – instead of requests being of matter relevant to subject matter of claim, requests have to be relevant to the party’s claims. Court looks at rules 1 and 8 and tells parties to go talk about the issue and come to an agreement since in order to fit relevance (26b1) into a short plain statement (8) P would have to do a heightened pleading. 

· Discovery sanctions
Under Rule 37, sanctions of fees and/or costs can be result when a party has to file motions to compel discovery from the other party.

Poole v. Textron: Ps are seeking sanctions to cover expenses for the time it took to fight the motions to get the discovery.  Three motions: (1) sanctions for a number of violations, (2) compel certain information, and (3) determine sufficiency of answers and objections to admissions.  In this case court ordered sanctions in attorney’s fees only and not costs b/c it did not find that D was acting in bad faith.

VIII. TRIAL
· Right to trial by jury: Rule 38 & 7th Amendment

· By using the 7th Amendment in deciding who your fact finder will be, you are going back to what was considered common law in the Chancery Courts in 1791.

· Judge rules on the law, jury rules on the facts
· 38a: right to trial by jury as declared by 7th amendment
· 38d: failure to file a 38b demand, within 10 days of service, waives trial by jury
· Selection of jury: Voir Dire, Rule 48
· 47(a): parties or attorneys may examine jurors, interview them, etc.

· 48: 6-12 jurors

· Directed verdict: Rule 50(a)
1. When a party has been heard in trial and there is “no legally sufficient evidentiary basis” for a jury to find for that party, the court may rule on that case without sending it to a jury. Motions may also be made at any time during trial and before case goes to the jury. The standard is ‘preponderance of the evidence’.

2. Burden of production v. burden of persuasion: production moves case into the jury box, persuasion convinces the jury that you have met preponderance of the evidence standard. If D moves for DV, D argues that P has not met burden of production.  If P moves for DV, P is saying that P has met burden of production and D has not refuted P’s argument.

Pennsylvania RR v. Chamberlain: DV motion made by RR (original D). Chamberlain was killed and Bainbridge heard crash; three employees say there was no crash. D claims P did not meet burden w/ B’s testimony. D claims three employees are better witnesses.  Court could only allow motion if a reasonable jury would find P’s evidence insufficient. This case is stronger than Bias in court weighing evidence (which should not be done) since witnesses were all present at time of incident.  Court finds three employees are credible sources though a reasonable jury could conclude employees lied to cover for employer.

· Judgment Notwithstanding the Verdict (JNOV): Rule 50(b)
Judge admits he made an error as to the matter of law when he denied a DV. Parties cannot move for JNOV unless they had moved for DV earlier in case. Under 7th Amendment, which states that a trial decided by jury cannot be reexamined, JNOV would not be a reexamination but rather the judge saying that he made a mistake.
· Order for new trial: Rule 59
Judge realizes he made a mistake and does not want it to go on appeal but wants it fixed right away. Reasons are usually: (1) flawed procedure in trial process, (2) flawed verdict (against weight of evidence, or (3) judge made error and wants to correct instead of being overturned later. 
It can be granted by a party’s motion (59a), or by court’s initiative so long as they give notice and specify the grounds (59d). If it’s done by motion, motion needs to be made within 10 days of judgment.

Lind v. Schenley Industries: Lind sued on breach of contract (oral agreement), won jury verdict. D moved for JNOV and, in the alternative, a new trial. Dist. ct. granted b/c it found jury’s verdict (1) contrary to weight of evid., (2) contrary to law, and (3) result of error in the admission of evid. App. ct. automatically rules out (2), then (3).  

Ct. of Appeals reversed, judgment reinstated for Lind. Was verdict against the weight of the evidence? No. Looking for abuse of discretion, which is rarely found. Trial judge must not set aside results based on personal conclusions of fact. Judge’s duty to see that there is no miscarriage of justice. 

New trials are granted b/c (1) jury verdict is against weight of evid. or (2) other reasons: evid. improperly admitted, prejudicial statements by counsel, etc. But where no undesirable element has occurred and the trial judge nonetheless grants a new trial on the ground that the verdict was against the weight of the evidence, trial judge has substituted his judgment of the facts and the credibility of the witnesses for that of the jury. If case long and complicated, verdict should be scrutinized, but this case easily understood. Must conclude that jury believed P’s testimony and that ct. substituted its judgment for that of the jury on this issue, thus abusing its discretion. Reversed, judgment reinstated for P.

· Remittitur and additur:  

In Remittitur, the judge orders a new trial unless P agrees to reduced damages and in additur, the same happens but with increased damages.
IX. APPEAL
· Final Judgments: 28 USC 1291
1291: After final decision

· Interlocutory Appeals: 28 USC 1292
1292a1: appeal determinations about requests for injunctions

1292b: appeal certified question when (1) its controlling aspect of law, (2) material effect on outcome, (3) substantial controversy (whole case pauses)

· Class Actions: Rule 23f
23f: request for appeal of grant/denial of class action must be made within 10 days of order entry.
X. PRECLUSION

Always look for claim preclusion before issue preclusion since claim preclusion would throw out the entire case.

· Claim Preclusion (res judicata): Applies to claims that were brought or could have been brought in case 1. Reasons for it: (1) excessive litigation, and (2) judicial efficiency (courts, court fees, defendant fee shifting, further litigants). D usually brings it up as an affirmative defense. 
· Must have judgment on the merits.  12(b)(2) motions are not judgments on the merits.  In Federal Court, 41(b) defines judgment on the merits while in state courts state law defines it.
· Applies to same parties (mutuality) or parties in “privity”
· Different time periods are not precluded
· Tests: 
1. Same transaction or occurrence (used in most fed courts)
2. Same evidence (the evidence needed in second case is the same that sustained the first – used in most code pleading states)
Frier v. City of Vandalia: (efficiency) P parked 4 cars illegally. Fed court must use state law, “same evidence” test. Claim #2 could have been brought in first suit; legal process of towing uses same evidence of legal process for due process claim. Frier attacked the same conduct in both suits. Frier’s second claim is precluded. (Federal court using state law under 1738 – full faith and credit)

Martino v. McDonald’s System: (consistency) First case against Martino brothers for breaching agreement that family member would not buy competing franchise and Martino bros. Were required to sell through a consent judgment before they even got to answer the complaint. Second case Martino against McDonald’s for having to sell at lower value and losing money claiming violation of antitrust laws.  Not precluded under 13(a) because they could not have brought this claim as a counterclaim in first case as they never got to answer.  Not precluded under “affirmative defense” option also because they did not get to answer. Despite those two rulings, court says claim preclusion because trying this case could end up causing an inconsistent ruling.

Searle Brothers v. Searle: First case was divorce case between mom and dad.  Mom got Slaugh House. Second case, sons want to get the Slaugh House because they owned half of it with dad. Trial court said claim and issue preclusion. Majority in Supreme Court says sons are not precluded because dad was not acting as agent for sons. Dissent says there is privity because of virtual representation. Could sons have intervened? No because first case was not their interest, it was a divorce case. 

Gargallo v. Merrill Lynch, Pierce, Fenner & Smith: Case 1: Ps cclaim dismissed due to noncompliance with discovery. Case 2: P brings same claim against same party in federal court. Fed court must look at state law to see how they determine preclusive effect. (FR 41 says sanction for failure to comply with discovery is judgment on the merits). But, since state court in case 1 was lacking jurisdiction to hear claim, state law says no preclusion if no jurisdiction in first court. If court 1 dismissed claim for lack of SMJ, it would’ve been precluded in federal court, but because OH courts would not give preclusive effect if there is federal jurisdiction, its not precluded.

General Rules: If you are not a party to the first claim, you are not bound by the judgment (Martin v. Wilkes). If you have a class action and you were adequately represented then you will be bound (Hansberry v. Lee).


Privity exception: you are bound if you are in ‘privity’ with a party to the first suit. Searle test for privity: (1) legal representation, (2) virtual representation, or (3) consensual agreement.


Martino: compulsory counterclaims and defenses that were not brought in first case are precluded from being brought later. Not if you did not have a chance to answer, though.


Gargallo: there must have been a judgment on the merits for claim to be precluded.

· Issue Preclusion (collateral estoppel): An issue that has already been fully tried and litigated cannot be brought in another claim (actual litigation and determination).
· Same identical issue, actually litigated and determined. 

· Essential to judgment: could verdict have rested independently on another issue? If yes, then no preclusion.

· Offensive preclusion: P1 v. D1 = D1 loses, then P2 v. D1 = D1 cannot relitigate the same issue. P2 is always allowed because he is entitled to day in court. D1 could bring a different affirmative defense (i.e. contributory negligence)

· Defensive preclusion (Blonder Tongue): P1 v. D1 = outcome, then P1 v. D2 = D2 seeks preclusion of P from relitigating same issue. P already had day in court.

· No need for mutuality of the parties.

Illinois Central Gulf RR v. Parks: Case 1: Bertha & Jesse v. RR. (Jesse sued for loss of consortium). Bertha wins. Jesse loses. Case 2: Jesse v. RR for his own injuries. No claim preclusion because different evidence/facts in separate causes of action under state law. RR seeks issue preclusion of Jesse’s contributory negligence trying to preclude issue of Jesse’s contributory negligence. Case 1 determined RR was negligent, but decision against Jesse decided that either (1) Jesse sustained no damages, or (2) he was contributorily negligent. Both issues are essential to the judgment because we don’t know which the jury relied upon. Court uses Restatement 1: both issues should be precluded; and precludes the issue of Jesse’s contributory negligence from being relitigated. If court had used Restatement 2nd then since we do not know which issue the jury relied on, then no issue preclusion.

Parklane Hosiery v. Shore (offensive preclusion): Case 1 is Shore v. PH and before it is decided, SEC v. PH is decided and PH loses.  Now Shore wants to preclude PH from relitigating the same issue since PH has already lost to that issue. Biggest problem with this type of preclusion is the fairness part of it. D might lose because no opportunity for litigation really and the fact that there is another case might give him chance to fight harder. Court upholds the offensive preclusion b/c even though not too fair, Shore would not have been able to joinder in the SEC case. The court allowed the trial judge discretion to decide on the fairness of the matter.  Court adds that 7th Amendment does not bar issue preclusion.

State Farm v. Century Home:  4 cases one in which Century Home won and the other three it lost. State Farm comes as case 5 and tries to preclude Century Home from relitigating based on the lost cases but Century Home says that should not be precluded due to case 2 which they won. Court says no preclusion because judgments were inconsistent and thus it would not be fair. 
XI. ERIE DOCTRINE

· Flow Chart (see attached)

· Cases

28 USC 1652 “Rules of Decision Act”: The laws of several states, except where the Constitution or acts of congress require/provide, shall be regarded as rules of decisions in civil actions in courts of the US, in cases where they apply”

Swift v. Tyson: Diversity case in NY federal court. Difference between laws is how many defenses could be used based on whether Bill of Exchange is treated as a contract or a check. 1652 is interpreted to mean that laws are statutes (“positive legislative enactments”, not case law. If no statutes exist, then 1652 does not apply and federal court could ignore state law and develop “general federal common law”

Under 1652, the word “laws” means statutes

Erie RR v. Tompkins: D hit in PA, state law claim filed in NY federal court. Under PA law, D is trespasser (would have to prove “wanton” negligence”). Under “general federal common law”, D would only have to prove negligence (more favorable to D). Under 1652, PA law must apply. Majority says it’s a constitutional interpretation; concurrence says it’s a statutory interpretation: congress had a given intent in enacting 1652 so no need to look at constitution. Court doesn’t want to interpret 1652 because they don’t want to overturn a law that governed for centuries; they want to change it so they base decision on constitution but do not provide any provision that mandates it.

Overruled Swift, but not based on statutory interpretation. Constitution requires that sometimes federal courts must apply state law (in Diversity). Reasons: (1) avoid forum shopping (B&W taxi), (2) favor vertical uniformity between state & federal court within the same state, (3) state rights should not be trumped by power of federal court (concern about federalism and proper balance).

Federal law is still found: (1) interpreting federal statutes or federal law, mostly in federal question cases, (2) admiralty law, (3) interstate disputes, (4) US as party to action

Klaxton v. Stentor: reaffirms Erie. Must have vertical uniformity and act like state court if you’re federal court sitting in diversity; then look to state law to decide your choice of law. (NY law says you pick the law of the state in which the accident occurred).

Under Erie, “choice of law” is the state law in which the federal court sits. NY fed court would use NY state choice of law, and if it points to a different state’s law, then that’s what you use. Overarching purpose is vertical uniformity; litigant treated the same in federal and state court.

Guarantee Trust v. York: Issue is what SOL applies to determine whether its too late to bring suit after preclusion is reversed. Erie makes distinction between procedural and substantive (Erie dealt with issue of negligence, GT dealt with SOL). Case is at same time Federal Rules were established. Court says distinction is immaterial. Test is whether the statute concerns the “manner and means” by which a right to recover is enforced, or whether SOL is manner of substance that affects result of litigation: Look at the manner and means for enforcement and substance as whether it would significantly affect the result of litigation; “outcome determinative” test. If different outcomes would result when choosing between state & federal law, whether regarding substance or procedure, then you use state law.

Under Erie, SOL would be procedural. Court rejects dichotomy between procedure and substance. State law should be binding when it is “outcome determinative”. Outcomes should be substantially the same in state & federal court. If you juxtapose outcome determinativeness in which “manner and means in which a right to recover is enforced”, literally every procedural rule could be displaced by state law (ex: would not be able to bring the suit if the paper you used was too large)

Shift back to using federal law; balancing the federal interests with state interests…

Byrd v. Blue Ridge: Judge would hear case under state law, Jury would hear under federal law. GT wouldn’t require state law because the choice may not be outcome determinative. Since it can’t be said with certainty that different results would ensue, state law doesn’t have to apply. Dicta gives new test: Whether state law is so bound up with state-created rights and obligations, as its related to the parties, in such a way that its application in federal court is required (look for special relationship)… it’s not bound up here because the court that made the decision gave no reasons, articulated no important state interest, its only a form/mode of enforcement. (If its not tied up it’s a matter/means of enforcement and doesn’t have to be applied), If not tied up, then use “outcome determinative” test and see whether applying one over the other would dictate the outcome of the case. If outcome determinative, then balance state & federal interests and see if a federal interest would be compromised. Court is backing up on Erie.

2 -step standard: (1) whether the state law is bound up with state rights and obligations. If not, (2) would it be outcome determinative? (if no, use federal law). If yes, (2 ½) Balance state interest with federal interest. Whichever weighs heavier, use that law.

How to analyze Byrd test: (1) look at reasoning of common-law decisions, is state court’s decision bound up: was there judicial committee that considered it? Was it integral part of decision? Was there a significant reason for decision?

Hanna v. Plumer: Conflict between FR 4e (service of process to someone who is of sufficient age) and MA law (service has to be given directly to executor). Erie would not have required MA law because service is manner & means, not outcome determinative. But, if MA applies, can’t bring case, so it would be outcome determinative now, but in terms of Erie’s focus on vertical uniformity, would not have been outcome determinative at time of filing. Must look at Erie’s policies (twin aims) to discourage forum shopping and avoid inequitable administration of laws. No comparing interests or outcome determinative test. Brings back dichotomy: federal courts must apply state substantive law, but not state procedural law. Look at FRs, if you have rule and it’s consistent with 1652, then use it (so long as it doesn’t modify/abridge state law). If no federal rule on point, then do Byrd analysis.

Twin aims of Erie: (1) discourage forum shopping, (2) avoid inequitable administration of laws. State law governs substance; FRs govern procedure (as long as its constitutional to state)

Semtek International v. Lockheed: Case dismissed from CA federal court based on SOL; P refiled in MD where SOL had not run & case dismissed because of claim preclusion. CA fed court decision bound MD state court because federal law governs preclusion (41b: dismissal for SOL purposes was “on the merits” and preclusion applied). Court interprets 41b as barring D from returning to the same court; not sufficient to prevent filing in other courts. Preclusive effect of a federal dismissal on SOL grounds is governed by federal rule that incorporated CA state law’s claim preclusion, so MD erred in saying that dismissal precluded claim brought in MD courts. Ignored that federal rule was on point for the court’s convenience.

(41b does not decide; state law does)

If there’s a federal rule, we must decide if it’s consistent with the constitution (federal rules enabling act). If there’s a state law, we want to analyze whether it’s in conflict with a federal law or not.
XII. REMEDIES

Remedies are what the plaintiff might be able to get from trial.  Remedies can be damages, specific relief, declaratory judgment, and/or attorney’s fees.

· Damages

a) Compensatory damages; Make P whole again.  Economic and non-economic and can include physical and/or emotional damages.  Damages are measured by looking at market value – not what the lost thing means to you, for example, but its market value.  Also deals with ramifications brought about by loss. P has responsibility to mitigate damages when the loss had use (i.e. horses used to plow field).

b) Liquidated damages: Contractual damages; parties agree by signing contract and saying if one breaches there is a specific amount of money for damages.

c) Punitive damages: To punish and deter; P has to prove willfulness and malicious intent.  These sometimes go into funds instead as to P.

1991: Pacific Mutual Life Insurance v. Haslip: Procedural safeguards – info about D’s wealth was excluded, jury instruction about purposes of punitive damages, trial/appellate courts could reduce jury’s award.

1993: TXO Production Corp. v. Alliance: no bright line re: constitutional/unconstitutional procedures; look at procedure in each case to decide if those around awarding punitive meet 14th Amendment due process requirements.

1994: Honda v. Oberg: appellate court denied judicial review of size of punitive.  Court was allowed to nullify a jury’s punitive award if – jury not properly instructed, error during trial, no evidence to support verdict for any punitive.   Other protections – jury couldn’t give damages in amount higher than P had requested; standard of proof – clear and convincing

1996: BMW v. Gore: are punitive damages awards excessive? Degree of reprehensibility of misconduct, actual harm v. punitive damage award, difference between awards by jury and civil penalties authorized by cases.

2003: State Farm v. Campbell: Case about SF doing defense for Campbell in Campbell’s accident case but then not wanting to cover excess damages.  Campbell sues SF and gets compensatory and punitive damages award.  Court is deciding whether punitive damages are too high; whether there was an error in awarding them.  Reprehensibility: yes but on nationwide practice. Harm v. punitive damages: single digits for deterrence and retribution is enough.  Punitive here v. punitive in other cases: usual cases award $10,000. 

· Injunctive/specific/equitable relief: Some injunctions are not equitable but rather legal (replevin, ejectment, mandamus). 
a) General and permanent injunctions

Sigma Chemical v. Harris: Permanent injunction as final judgment for case.  Rule 52 tells you how a judge decides a case without a jury. D left P company and went to new company and disclosed trade secrets.  Tests for permanent injunction: balance between hardship and other adequate remedy at law.  Adequate legal remedy would be monetary compensation.  Central in decision – irreparable injury question.

b) Preliminary injunctions (65a and TRO-65b)

4 requirements provided by Inglis v. ITT Continental: (1) irreparable injury, (2) P will probably prevail on merits, (3) balancing hardship, (4) public interest. 

Inglis v. ITT Continental: To stop sale of under-priced bread. Court rules in likelihood of success. Lower courts found probably success weighed heavier than harm; higher court held harm higher.

c) Provisional remedies and 14th Amendment due process: Due process requires - Property right, state action, deprivation, no notice/opportunity for hearing.

Fuentes v. Shevin: Lady’s fridge was seized because she had stopped making payments. Seizing property without notice violates due process. Can’t waive constitutional right to due process. Requires (1) notice, or (2) opportunity for a post-seizure hearing.

· Preliminary injunction (65a): (1) notice, (2) opportunity for hearing

· TRO (65b): (1) notice, if irreparable injury, (2) No notice, if valid reasons. 10-day expiration period, judicial oversight.

· Declaratory Judgment (Rule 57, §§ 2201-2202)
Defendant becoming a plaintiff to ask judge to declare what the law is in regards to the problem/issue. All you get is a court order saying “this is the meaning of the law”.

· Attorney’s Fees:  

a) Fee spreading: In the U.S., usually each party bears its own costs.  Bear in mind the issue of contingency fees, its pros and cons in case it might be brought up in exam. In England losing party pays both parties’ fees.

b) Fee shifting: Certain statutes provide for common fund (all those who benefit share the cost).  In common law: damages for malicious prosecution are the legal fees; In statutory law: exceptions to the American rule (loser pays fees for himself and winner; sometimes it should only go one way).  

Evans v. Jeff D.: Lawyer cares about fees b/c he works for Legal Aid and it’s very under-funded.  If he agrees to the settlement with waiver, he affects all other potential clients.  So by him accepting the settlement he was speaking for potential clients and negatively affecting them in a way.

Buckhannon v. West Virginia Dept. Health: P challenging state regulations as being in violation of federal statute.  State legislature enacts a state statute that undoes state legislation. P gets what he wanted but basically not from a judgment so no attorney’s fees granted.
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	Post-offer
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Costs: 68 – P

68 trumps 1988

	D
	Fees: AR – D

Costs: AR – D
	Fees: 68 – D

Costs: 68 – P

Shifts for P, not D because under 1988, P prevails 


54(d)(1): costs other than attorney’s fees allowed to prevailing party unless otherwise directed

54(d)(2): (a) claims for fees are made by motion, (b) within 14 days of judgment

68: P should have taken offer of settlement but did not.  If P rejects a ule 68 offer and later recovers less, (1) P may not collect own costs incurred after offer was made, and (2) P must pay D’s costs incurred after offer.

· Trumps 54d and 1988

· If within 10 days of service of offer, offer is accepted, party can file & judgment will be entered.

1920 – “costs” do not include attorney’s fees

1988 – awards fees to parties “in any action which has resulted in enforcement of important right affecting public interest.” Encourages civil actions (1983 actions) and applies only in federal court. “Prevailing party” really means “prevailing plaintiff”.  Fee shifting from P to D if P wins and case was groundless.
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