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Consider Rule 12 motions 

Removal to Federal Court

Transfer to more favorable district 

Reconsider Rule 12 motions 

Move for Rule 11 sanctions 

For each claim:

SMJ

PJ

Venue

Notice

12(b)(1) Lack of Subject Matter Jurisdiction

· Should the court grant motion to dismiss for lack of subject matter jurisdiction? FRCP 8(a) requires the plaintiff to provide a short and plain statement of the grounds upon which jurisdiction is based. 

· There are two ways to achieve federal subject matter jurisdiction: federal question (28 USC §1331 and diversity jurisdiction (§1332). 

· Diversity: between citizens of different states (with "complete diversity" required, so that no plaintiff is a citizen of the same state as any defendant) and at least $75,000 is at stake; Complete diversity means that no plaintiff is domiciled in the same state as any defendant. 

· A court will not dismiss a diversity claim for failure to meet the minimum amount unless it can be shown to a legal certainty that damages in excess of $75,000 cannot be reached. Allegations of "special damages," must be pleaded with specificity, as required under FRCP 9(g). 

· Federal question: The case raises a "federal question." Essentially, this means that plaintiff’s right to recover stems from the U.S. Constitution, a federal treaty, or an act of Congress. 

· Supplemental Jurisdiction

· Section 1367(a) says that "in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties. Gibbs codified in 1367(a). 

· Federal question cases: Where the original claim comes within the court’s federal question jurisdiction, §1367 basically allows the court to hear any closely related state-law claims.

· Additional parties to state-law claim: Section 1367 also allows additional parties to the state-law claim to be brought into the case.

· Diversity cases: There is also supplemental jurisdiction in many cases where the "core" claim – the claim as to which there is independent federal subject matter jurisdiction – is based solely on diversity. But there are some important exclusions to the parties’ right to add additional claims and parties to a diversity claim. §1367(b), which covers diversity actions, and which has not been consistently interpreted by the courts, suggests that supplemental jurisdiction should not exist when the presence of a party joined by FRCP 14, 19, 20, or 24 would defeat the diversity of a §1332 claim (Kroger codified). In Owen Equipment and Erection Co. v. Kroger the court dealt with a similar situation but did not see any problem with diversity until the plaintiff amended his complaint to directly sue the non-diverse third party. This suggests that there is no problem with subject matter jurisdiction so long as the plaintiff does not amend his complaint to directly sue the 3rd party defendant.

Does supplemental jurisdiction cover 3rd party P’s complaint against the 3rd party? §1367 provides supplemental  jurisdiction over additional claims if 1) there is a common nuclear at operative fact (Gibbs) such that 2) one would expect the claims to be tried together. 

Claims covered: Here are the principal diversity-only situations in which supplemental jurisdiction applies: 

i. Rule 13(a) compulsory counterclaims. 

ii. Rule 13(h) joinder of additional parties to compulsory counterclaims. 

iii. Rule 13(g) cross-claims, i.e., claims by one defendant against another.

iv. Rule 14 impleader of third-party defendants, for claims by and against third-party plaintiffs, and claims by third-party defendants, but not claims by the original plaintiff against third-party defendants. 

Claims not covered: Where the core claim is based on diversity, some important types of claims do not get the benefit of supplemental jurisdiction: 

i. Claims against third-party defendants: Claims made by a plaintiff against a third-party defendant, pursuant to Rule 14(a), are excluded. [Owen Equipment v. Kroger, codified in §1367(b).] ) 

ii. Compulsory joinder: When a person is joined under Rule 19(a) as a person to be "joined if feasible" ("compulsory joinder"), neither a claim against such a person, nor a claim by that person, comes within the supplemental jurisdiction in a diversity-only case. 

iii. Rule 20 joinder: When a plaintiff sues multiple defendants in the same action on common law and facts (Rule 20 "permissive joinder"), supplemental jurisdiction does not apply. 

iv. Intervention: Claims by prospective plaintiffs who try to intervene under Rule 24 do not get the benefit of supplemental jurisdiction. This is true whether the intervention is permissive or of right. 

· Defensive posture required: If you look at the situations where supplemental jurisdiction is allowed in diversity-only cases, and those where it is not allowed, you will see that basically, additional claims asserted by defendants fall within the court’s supplemental jurisdiction, but additional claims (or the addition of new parties) by plaintiffs are generally not included. So expect supplemental jurisdiction only in cases where the claimant who is trying to benefit from it is in a "defensive posture."
· Discretion to reject exercise: Merely because a claim is within the court’s supplemental jurisdiction, this does not mean that the court must hear that claim. Section 1367(c) gives four reasons for which a court may decline to exercise supplemental jurisdiction that exists. Most importantly, the court may abstain if it has already dismissed all claims over which it has original jurisdiction. This discretion is especially likely to be used where the case is in its early stages. (Gibbs codified) Gibbs test, p57

· No effect on personal jurisdiction: The application of the supplemental jurisdiction doctrine does not eliminate the requirement of jurisdiction over the parties, nor does it eliminate the requirement of service of process. It speaks solely to the question of subject matter jurisdiction. (But often in the supplemental jurisdiction situation, service in the 100-mile bulge area will be available.) 

12(b)(2) Lack of Personal Jurisdiction

· In order to have personal jurisdiction over party in court there must be a statutory basis (long arm statute) and a Constitutional basis as provided by the 14th Amendment in the form of 1) notice and 2) power. Pennoyer v. Neff established the traditional bases of personal jurisdiction consistent with the 14th Amendment—consent by appearance, presence, residency and ownership of property. 

· Since International Shoe, the constitutional jurisdictional inquiry has focused on the contacts between the defendant, the forum, and the litigation. The defendant must have such "minimum contacts" with the forum that the assertion of jurisdiction by it does not offend "traditional notions of fair play and substantial justice." 
· General, specific or no jurisdiction: 1) substantial or pervasive contacts in which general jurisdiction is proper; 2) continuous but limited contacts for specific jurisdiction in cases where the claim does not arise of the contacts; 3) single and isolated, but the claim arises directly out of that activity, to establish specific jurisdiction; and 4) the activity of the defendant in the state is single and isolated and unrelated to the claim, in which case an assertion of jurisdiction would violate due process. 
· Since the out of state defendant does not meet the standard for general jurisdiction (i.e. via consent, presence, residency, or property) the plaintiff will have to establish specific jurisdiction for his claim. 
· Shaffer established that attachment of property is insufficient for general jurisdiction.
· Further, although Shaffer abolished quasi in rem jurisdiction (using in-state property as a means of getting general personal jurisdiction), ownership of property can still constitute a minimum contact under International Shoe. Thus, though the plaintiff’s attachment of defendant’s property would not be sufficient to establish general jurisdiction, property ownership may be one factor in determining whether the defendant has sufficient minimum contacts for specific jurisdiction. 

· The plaintiff would start with purposeful availment as articulated in McGee and Hanson, which examine whether the defendant voluntarily sought to do business in, or with residents of, the foreign state. The plaintiff can argue that under McGee, which found sufficient minimum contacts for specific personal jurisdiction based on the nationalization of commerce and use of mail increasing business across state lines, that the defendant _____________________. 

· McGee also considered the fact that the D solicited business, the relatedness between the contract and the claim and the state’s interest in the forum.

· Similarly under Hanson, the plaintiff can establish specific personal jurisdiction based on the “quality and nature of the defendant’s activity,” and on whether “the defendant purposefully avails itself of the privilege of conducting activities within the forum state.” In order to be considered a relevant contact, it must result from the D’s purposeful availment of that forum, In this case, the defendant _____________________. 

· The plaintiff would then point to whether the defendant can reasonably anticipate being haled into court under World Wide Volkswagon, which begins to bifurcate the power and notice analyses. World Wide articulates power based on minimum contacts through the five factors of fair play and substantial justice: 1) defendant’s burden, 2) plaintiff’s interest, 3) state’s interest, 4) interstate judicial interest in efficiency, and 5) shared states’ interest in furthering fundamental substantive social policies. Notice is articulated through foreseeability based on purposeful availment of the privileges of the State and purposefully placing a product in the stream of commerce of that State. In this case, the defendant _________________. 

· The defendant may also point to Burger King and Brennan’s two tests: 1) whether the defendant purposefully directed, established or availed itself of the forum state’s laws and 2) whether the contacts comport with notions of fair play and justice. In Burger King,  the Supreme Court ruled that in a business relationship the burden is on the defendant to prove that it is unreasonable for him to defend himself in the forum state. The defendant here however, _________________.

· Lastly, the defendant may invoke Asahi Metals in which even when a court finds minimum contacts, a defendant may still defeat a finding of personal jurisdiction if he can prove that it would be unfair for the court to exercise jurisdiction. The court will base this test on the five factor fairness test in World Wide, i.e., weighing the interests of the defendant, the plaintiff, and the forum state. The Court, however, is split on the personal jurisdiction of a defendant who sells goods that are not directed to the forum state but may wind up there through a "stream of commerce." In this case __________________

· In general, the more contacts, the less fair it needs to be

12(b)(3) Improper Venue

§1391 permits venue for solely diversity jurisdiction cases where 1) any defendant resides, if all defendants reside in the same state, or 2) where a substantial part of the claim arose. Changing domicile requires a change of residence and intent to remain. Mas v. Perry. 

Under 1391(c), a corporation resides in any judicial district where they have minimum contacts necessary to support personal jurisdiction. A corporation is deemed resident of any district in which it has PPB or incorporation. 

Foreign defendants can be brought into any venue 1391(d). For purposes of venue, where foreign defendants are brought does not constitute “found” for 1391(b)(3). 

12(b)(4) and (5) Insufficiency of Process and Insufficiency of Service of Process

Individuals 4(e)(2) which requires copy of the summons and complaint be delivered to individual personally or left at house with person of suitable age. 

4(k)/(e) where

4 m when

Notice generally: Even if the court has authority to judge the dispute between the parties or over the property before it (covered in the above sections), the court may not proceed unless D received adequate notice of the case against him. 

Reasonableness test: In order for D to have received adequate notice, it is not necessary that he actually have learned of the suit. Rather, the procedures used to alert him must have been reasonably likely to inform him, even if they actually failed to do so. 

Constitutional due process: Just as the Fourteenth Amendment’s Due Process Clause prohibits jurisdiction over a defendant who lacks minimum contacts with the forum state (International Shoe), so that clause prohibits the exercise of jurisdiction over a defendant who has not been given "reasonable notice" of the suit. [Mullane v. Central Hanover Bank]

by summons – 4(a) 
by nail and mail – state law 

service by mail – 4(d)

Send summons/complaint/waiver form 

If waiver returned then service complaint 

If not returned, must use another method of service 

Failure to respond does not constitute waiver

Rule 4(a) – signed sealed by court and directed to D, state name and address of P 
Rule 4(b) – A summons or copy shall be issued to each D to be summons 
Rule 4(c)(1) – Summons shall be served with complaint 
Rule 4(c)(2) – non party and over 18 can service a summons 
Rule 4(d)(1) – D who waives service does not waive venue or JX 
Rule 4(d)(2) – The person to be served has a duty to waive unnecessary costs, thus if too costly to summons, should waive summons 
Rule 4(d)(2)(A) – The notice shall be directed and addressed to the D 
Rule 4(d)(2)(B) – dispatched through 1st class mail 
Rule 4(d)(3) – D that timely returns a waiver, than has 60 days to answer complaint, or 90 days if the D was addressed outside any judicial district. 
Rule 4(d)(5) – The unnecessary costs incurred by the D, shall be imposed on the D 
Rule 4(e) – service upon an individual may be effected in any judicial district: 
Rule 4(e)(1) – pursuant to the laws of the state in which the district court is located. 
Rule 4(e)(2) – Can be delivered to home or agent 
Rule 4(h) – service upon a corporation or association shall be effected: 
Rule 4(h)(1) – by rules of (e)(1), or delivered to an agent 
Rule 4(k)(1)(B) – D who is a party joined under Rule 14, or 19 and is served at a place within a judicial district and not more that 100 miles from the place from which the summons issues – 100 mile bulge

12(b)(6): Failure to State a Claim (must allege that which puts D on notice)  

Has Plaintiff failed to state a claim for which relief can be granted? FRCP 8(a) requires the plaintiff to provide a short and plain statement of the claim that is being advanced. The purpose of this statement is to put the defendant on notice as to why he or she is being sued. The pleading requirements are more relaxed in federal court than in state courts, but if D cannot tell from the complaint what the specific allegations are, he will have difficulty forming a defense. Federal courts rarely grant a 12(b)(6) motion because the requirement is only a short and plain statements. However, the sufficiency of the complaint is based on the invocation of the legal framework that would warrant relief and the recitation of factual allegations that fit into that framework. 

In this case, is the complaint actionable? Has the plaintiff adequately asserted the elements of the claim? 

12(b)(7) Failure to Join a Necessary Party under Rule 19. 

FRCP 19 encompasses a two part analysis. FRCP 19(a) stipulates that a party should be joined if (1) the parties’ absence bars complete relief to the present parties, or if (2) the party claims an interest that would be unfairly impacted by absence such that the interest would be either impaired or impeded or there is a risk of inconsistent adjudication. Helzberg. If the party should be joined under Rule 19(a), the court then determines if the party is indispensable under FRCP 19(b) by considering the following factors: (1) would the judgment be prejudicial to the interest? (2) can protective provisions help to lessen or avoid the prejudice? (3) whether judgment in absence will be adequate? (4) whether the plaintiff can get relief if the action is dismissed for non-joinder. 

Waiver of 12(b) Motions 

By answering the complaint, D enters a general appearance. 
The proper time to bring motions to dismiss is either at a pre-answer special appearance or at the same time as the answer. Objections to subject matter jurisdiction 12(b)(1), failure to state a claim 12(b)(6), and failure to join a party 12(b)(7) are never waived. 

On the other hand, D, by entering a general appearance first, waived the right to complain about in personam jurisdiction 12(b)(2), venue 12(b)(3). If these objections were present in the answer as affirmative defense then the defendant can raise on appeal. 

Time table for pleading steps, Rule 12(a) 

Complaint: Filing of the complaint usually occurs before it is served. Service must then normally occur within 120 days. Rule 4(m) 

Answer: The answer must be served within 20 days after service of the complaint, except that 

Different state rule: If P has served D out of state, by using the state long-arm (see Rule 4(k)(1)(A)), the time to answer allowed under that state rule (typically longer) controls. 

Rule 12 motion: If D makes a Rule 12 motion against the complaint and loses, D has 10 days after the court denies the motion to answer. 

Waiver of formal service: If D waives formal service pursuant to Rule 4(d), then he gets 60 days to answer running from the date the request for waiver was sent by P. Rule 12(a)(1)(B) 

Reply to counterclaim: If the answer contains a counterclaim, P must serve his reply within 20 days after service of the answer. 

Venue Issues

Removal, 28 USC § 1441
· Generally, any action brought in state court that the plaintiff could have brought in federal court may be removed by the defendant to federal district court in which the state cause of action is pending. 

· In diversity cases, the action may be removed only if no defendant is a citizen of the state in which the action is pending.

· Removal is valid as long as diversity exists when judgment is rendered. Caterpillar. 

· Federal question case: Where the claim for which there is original federal jurisdiction is a federal question claim, and there is another, "separate and independent," claim for which there is no original federal jurisdiction, D may remove the whole case. 28 U.S.C. §1441(c).

Transfer

28 U.S.C. §1404 allows for change of venue to another district where the action could have been brought for the convenience of the parties and the interests of Justice. 

Forum non conveniens

Common law doctrine the permits courts to dismiss a case if there is another forum which is so much more convenient for the parties and the courts that the case should be tried there. Piper. 54.

Factors court weights – Discretionary Motion
· is P a state resident 

· Where is witnesses or source of proof (evidence) 

· Which forum is more familiar with state law that governs case 

· Convenience for party – usually for D, P’s is already determined by where the P filed suit. 

· States interest in not burdening its courts 

**Consider for post September 11—

Joinder FRCP 19 & 20

Joinder under Rule 20, done at the discretion of the plaintiffs, is "permissive" joinder. FRCP 20 allows two types of permissive joinder of parties: (1) the right of multiple plaintiffs to join together; and (2) a plaintiff’s right to make several parties co-defendants to her claim. For permissive Joinder of plaintiffs, plaintiffs may voluntarily join together in an action if they satisfy two tests: (1) Single transaction or occurrence, in which their claims for relief must arise from a single "transaction, occurrence, or series of transactions or occurrences," AND (2) common questions, in which there must be a question of law or fact common to all plaintiffs which will arise in the action. Mosley. 

Similarly, Rule 19 stipulates when parties must be joined in the event that they are either “necessary” and moreover, “indispensable”. The basic idea is that a party must be joined if it would be uneconomical or unfair to litigate a claim without her. Helzberg. Parties are considered necessary under Rule 19(a) if (1) complete relief could not be granted to present parties and (2) if adjudication without the absentee would impair the absentee’s interest. In the event of necessary parties, the litigation would nevertheless continue. Parties are considered indispensable under Rule 19(b) upon the court’s consideration of four factors: (1) the extent of prejudice to the absentee, or to those already parties; (2) the possibility of framing the judgment so as to mitigate such prejudice; (3) the adequacy of a remedy that can be granted in the party’s absence; and (4) whether the plaintiff will have an adequate remedy if the action is dismissed. 

Discovery

Physical and Mental Examinations FRCP 35

Under FRCP 35, which covers physical and mental examinations, the court may order the party to submit to a physical or mental examination by a suitably licensed or certified examiner when the mental or physical condition of a party is in controversy. Unlike all other forms of discovery, Rule 35 operates only by court order. The discovering party must make a motion upon notice to the party to be examined, and must show good cause as to why the examination is needed. 

The physical or mental condition of the party must be in controversy. In other words, it is not enough (as it is for other forms of discovery) that the condition would be somehow relevant. For example in the case of Schlagenhauf v. Holder, the court found that multiple eye, mental, internal medicine and brain exams were beyond the scope of Rule 35. Further, Rule 35 requires that the person be a party to the action, or under the legal control of a party to the action. 

Summary Judgment 

Using FRCP 56 and the Celotex standard, if one party can show that there is no "genuine issue of material fact" in the lawsuit, and that she is "entitled to judgment as a matter of law," she can win the case without going to trial. In order to assess whether there is a genuine issue of material fact, the court will go "behind the pleadings" in deciding a summary judgment motion. Even if it appears from the pleadings that the parties are in dispute, the motion may be granted if the movant can show that the disputed factual issues presented by the pleadings are illusory. The movant can show the lack of a genuine issue by a number of means. For example, the movant may produce affidavits, or use the discovery (e.g., depositions and interrogatory answers) to show that there is no genuine issue of material fact. The person moving for summary judgment bears the initial burden of production in the summary judgment motion – that is, the movant must show that there is no genuine issue of material fact. The party opposing the summary judgment usually also submits affidavits, depositions and other materials. The opponent can’t rest on pleadings alone. If materials submitted by the movant show that there is no genuine material issue of fact for trial, the non-movant cannot avoid summary judgment merely by repeating his pleadings’ denial of the allegations made by the movant. In other words, the party opposing the motion may not rest on restatements of her own pleadings, and must instead present by affidavits or discovery specific facts showing that there is a genuine issue for trial. Rule 56(e). On the other hand, once the opponent of the motion does submit opposing papers, he receives the benefit of the doubt. All matters in the motion are construed most favorably to the party opposing the motion. The fact that the movant is extremely likely to win at trial is not enough; only if there is no way, legally speaking, that the movant can lose at trial, should the court grant summary judgment. The Celotex standard is such that the moving party need not produce affirmative evidence that Ps cannot prove case – just has to inform the court that Ps don’t have sufficient evidence on at least one element of the claim. 

Judgment as a matter of law

In federal trials, the standard is that the judge may enter judgment as a matter of law "if during a trial by jury, a party has been fully heard with respect to an issue and there is no legally sufficient evidentiary basis for a reasonable jury to have found for that party with respect to that issue." FRCP 50(a)(1). In other words, has the plaintiff met the burden of production? This is a question of law for the judge. If there is enough evidence, it is a question of fact for the jury. 

The motions for directed verdict and JNOV should not be decided by which side has the better of the case, nor should they be granted only when there is a complete absence of probative facts to support a jury verdict. There must be a conflict in substantial evidence to create a jury question. However, it is the function of the jury as the traditional finder of facts, and not the Court, to weigh conflicting evidence and inferences, and determine the credibility of witnesses.

Preclusion

Res Judicata precludes claims that were brought or could have been brought. Two goals underlie claim preclusion: efficiency and consistency. Four prerequisites for res judicata: (1) Claims must be the same in 1st & 2nd as determined by same transaction (Fed. Cts./most state cts) or same evidence (Code pleading states) (Frier) [exception to c/c and defense: if no answer, at that point, no claim preclusion UNLESS (exception to exception) it would undo prior judgment (Martino)]; (2) Same parties: both parties have to be the same or in privity (Searle) [privity: look at substantive legal relationships, express agreements, instances of “procedural representation”; Substantive legal relationships: successive owners, beneficiary/trustee, heirs and executors; Express agreements to be bound: agree to be bound for some exchange; Instances of “procedural representation”: something in lawsuit itself, adeq. legal representation procedural/virtual representation – guides and controls, interests truly upheld, whether could have joined or not, participation]; (3) Judgment on the merits – any judgment not articulated as exception in 41(b) (Gargallo); [this definition is not always the same as weighing the evidence]; (4) Final judgment.
Issue Preclusion, Collateral Estoppel:

1) Elements
a) Adjudication and determination of identical issue (Illinois Central RR v. Parks)

b) Issue must be essential to the judgment (there is a debate about this)

2) General vs. Specific 

a) When there are two independent grounds, either of which would uphold judgment: 

i) Restatement (First) says: both issues should be precluded

ii) Restatement (Second) (comment i)says: neither should be precluded (comment o) says: UNLESS appealed. if trial ct. AND appell. ct. affirm both, then one or both are able to be precluded (only want to preclude issues when there has been a good fight over it—fairness. want party to have fully litigated it)

3) Do not need mutuality of the parties

a) post Blonder-Tongue, look at whether defensive (no more mutuality) or offensive (depends on situation) defensive 2d D trying to stop same P from relitigating issue (same P, diff. D) (cts. like this better): look at situations. can be precluded b/c P already litigated assumed P did litigate to maximum, unless new evidence, type of procedure, etc. offensive 2d P trying to stop same D from relitigating  (same D, diff. P) (not mandatory – must use Parklane Hosiery test to see that issue fully and fairly litigated, i.e. if application of issue preclusion would be unfair to D) look at: whether party could have joined full and fair opportunity to litigate ($ spent, time spent, size of previous case...) did D really fight/litigate?

4) Full and fair opportunity to litigate. General Assumption

a) Defensive preclusion, D had fair opportunity 

b) Offensive preclusion, not assumed D put in best effort

c) CANNOT preclude D from relitigation if previous decisions inconsistent. (State Farm)

5) Parklane test: (1) f/s that other suits would occur; (2) inconsistent decisions with numerous cases; (3) procedural differences—jury, discovery?; (4) active advocation.

6) (p. 857 last ¶): State Farm (1) jury compromise; (2) newly discovered evidence; (3) D has no incentive to fully and fairly relitigate. All of these instances: NO PRECLUSION.

Judgment on the merits? Rule 41(b) – The following grounds never lead to a bar: lack of JX, improper venue, failure to join indispensable party. Any other dismissal is an adjudication on the merits unless the court specifies otherwise in its order for dismissal. Look at judicial economy and fairness. 
Amending the Complaint Rule 15

Liberal policy: The Federal Rules are extremely liberal in allowing amendment of the pleadings.

Amendment as of right: A pleading may be amended once as a matter of right (i.e., without leave of court) as follows: Complaint: The complaint may be amended once at any time before the answer is served. (A motion is not the equivalent of an answer, so the fact that D has made a motion against the complaint does not stop P from amending once as a matter of right.); Answer: The answer may be amended once within 20 days after D has served it. (If the answer contains a counterclaim, the answer may be amended up until the time P has served her reply.) 

Amendment by leave of court: If the above requirements for amendment of right are not met, the pleading may be amended only by leave of court, or by consent of the other side. But leave by the court to amend "shall be freely given when justice so requires." (Rule 15(a).) Normally, the court will deny leave to amend only if amendment would cause actual prejudice to the other party. 

Rule 15(c): Relation back: When a pleading has been amended, the amendment will relate back to the date of the original pleading, if the claim or defenses asserted in the amended pleading "arose out of the conduct, transaction or occurrence set forth or attempted to be set forth in the original pleading." Rule 15(c). This "relation back" doctrine is mainly useful in meeting statutes of limitations that have run between filing of the original complaint and the amendment. (1) A single "conduct, transaction or occurrence": Courts take a fairly narrow view of when the amendment and the original pleading involve the same "conduct, transaction or occurrence" (the requirement for relation-back). If what’s amended is simply P’s claim or theory, the court will typically find that the "same conduct" test is satisfied. But where the underlying facts needed to sustain the new pleading are materially different from those alleged in the original complaint, the court is likely to find that the "same conduct" standard is not met; (2) When action is deemed "commenced": According to Rule 3, an action is deemed "commenced" as of the date on which the complaint is filed. In federal question cases, it is to this date that the amendment relates back. In diversity cases, by contrast, it is the date that state law regards as the date of commencement which controls.

Change of party: Where an amendment to a pleading changes the party against whom the claim is asserted, the amendment "relates back" only if three requirements are met: (1) the amendment covers the "same transaction or occurrence" as the original pleading; (2) the party to be brought in by amendment received actual notice of the action before the end of the 120 days following original service; and (3) before the end of that 120-day service period, the new party knew or should have known that "but for a mistake concerning the identity of the proper party, the action would have been brought against the [new] party." Rule 15(c)(3).

Moore v. Baker—original claim against same party may not be adequate notice of new claim, p20

Bonerb—same facts allows for relation back. 

(general v. specific: is there really notice?)

Federal Rule: The Seventh Amendment does apply to all federal civil jury trials, and is incorporated in Rule 38(a). 

Party must demand: The right to a jury trial in federal practice is not self-executing. A party who wishes a jury trial on a particular issue must file a demand for that jury trial to the other parties within 10 days after the service of the last pleading directed to that issue. (Rule 38(b).) 

Equitable claim: There is no jury trial right as to "equitable" claims (e.g., a claim for injunction

Distinguishing "legal" vs. "equitable" claims: In deciding whether a claim is "legal" rather than "equitable," the issue is whether the claim is a claim "at common law." The main test is whether the claim is one in which the courts of law (as opposed to equity) would have recognized prior to the 1789 adoption of the Seventh Amendment. Here are the general rules for deciding this: 

1. Damages: Claims that basically involve money damages are almost always legal.

2. Injunctions are equitable: An action where the principal relief sought is an injunction will almost always be equitable. 

3. Shareholder derivative suit: A shareholder’s derivative suit is either legal or equitable, depending on the status of the corporation’s own suit – if the corporation’s own suit would be legal, the derivative action is legal. 

4. Declaratory judgment: A declaratory judgment suit can be either legal or equitable, depending on the underlying issues in the suit.

5. Bankruptcy is equitable: A claim asserted as part of bankruptcy proceedings will generally be treated as equitable, and will thus not involve a right to jury trial. 


Damages: restore party to position he would have been in but for the wrong of the other party. Hatahly. 




