See also my supplemental jurisdiction file posted as supjurisdictionflowchare

Personal Jurisdiction

In personam:

1.  Is there traditional basis for jurisdiction?


Pennoyer:  
1.  served in state

2. served on D’s agent in forum state

3. D is domiciled in state

4. D consents to jurisdiction

5. In Burnham, Brennan says must assess every case under the minimum contacts test:

Brennan finds that three days equals taking advantage of CA’s laws.


If traditional basis exists, it is general jurisdiction.

2.  Is there a long-arm statute that will allow you to reach out to get the defendant?  


Within 14th Amendment of Constitution?  It states that states may only assert jurisdiction over Ds who have 

established a significant relationship to the forum state, such as domicile, instate presence, continuous and substantial business within the state, consent to suit in that state, or minimum contacts with the state that gave rise to the claim in suit.


California long-arm statute: full extent of Due Process.


Laundry-list long arm statute: various activities to avail oneself of jurisdiction.

3.  Constitutional exercise of jurisdiction: the contacts test


D must make relevant contact with the forum, relevancy is proven through test of International Shoe which is 

discussed in Burger King:

1. minimum contacts?  Purposeful availment (VW)?

(relevant contact between D and forum, systematic and continuous activity, cause arising from activity, did D reach out to the state, likely to be sued in that state?)

2. fairness/foreseeability

fairness factors
a. relatedness: arise from contact with forum

b. convenience: BK, Carnival

c. state’s interest in protecting citizens: McGee

d. P’s interest

e. Legal system’s interest in efficiency: Piper

f. Interstate interest in shared substantive policy.

In rem, quasi in rem:

In rem:  claim is over title to property or arises from the property.


a.  does statute allow you to attach property?  B.  If so, do analysis of minimum contacts (Shaffer).

Quasi In-rem: suit is unrelated to property, couldn’t get in personam so seized property.  

LONG-ARM CASES:

Gray:  stretched to conclude that a tortuous act took place where a negligently constructed product caused an injury.

PURPOSEFUL AVAILMENT THROUGH MINIMUM CONTACTS:

Does D derive a benefit from being in the state?

International Shoe:  D must have minimum contacts consistent with fir play and substantial justice.  Tests:  level of 

activity AND relationship of activity to cause of action (specific jurisdiction).

McGee:  little activity with cause of action arising from activity in state:  TX insurance contract in CA by one person.  

Found D (1) solicited business; (2) relatedness between contact and claim; (3) state’s interest in justice for 

residents deep in insurance cases.

Hanson: no purposeful availment where PA woman sets up trust in DE,  moves to FL, continues relationship.  DE bank 

did not reach out to FL, had not relevant contact (or just too little).  D must reach out for purposeful availment.

World-Wide Volkswagen:  no purposeful availment simply based on P’s unilateral activity.  D must make purposeful 

availment and must foresee the possibility of being sued in the state, not just that product would make it to that state.

Burger King:  says must have min. contacts before considering fairness.  Minimum contacts established through 

voluntary and purposeful availment of FL law and contract.  Fairness burden on D to show forum places at grave disadvantage.  Having a lot of minimum contacts outweighs fairness.  

Asahi:  stream of commerce: just placing a product in the stream of commerce is not enough to get jurisdiction—need 

intentional conduct to forum and must be foreseeable to be hauled into court.  Brennan says “reasonable anticipation” is enough.  O’Connor says: stream of commerce and reasonable anticipation and purposeful availment factors: (1) designed product for forum market, (2) advertised in market, (3) established channels for regular service in market; (4) marketed through distributor in that market.

Burnham:  NJ defendant served in CA, claim arises from NJ.


Scalia: presence when service is good by itself to make general jurisdiction.  Brennan: must address everything 

under minimum contacts test and upheld jurisdiction in CA because he had taken advantage of services of CA.

Helicopteros: minimum contacts must be “substantial, continuous or systematic.”  Purchase does not constitute 

minimum contact. 
Calder v. Jones:  will find jurisdiction when D knew conduct out of the state would cause harm to a citizen in forum 

state.  Sold 1/3 of magazines there.  Did not act from within the state, no direct physical contact.
Mullane:  necessity test: P could not bring suit anywhere else.  Goes to notice and service (publishing).  

Carnival Cruise:  Consent from contract of the ticket.  P not disadvantaged by location/travel (no transfer if business has 

residence in state).

World-Wide VW and Asahi support jurisdiction over out-of-state defendants on the theory that a defendant who persistently takes advantage of the opportunity to market its product in the state may fairly be called to account in the state if his product causes tortuous injury there.  If the seller enjoys the benefits and protections of doing business in the state and may have a significant effect on the commerce of the state.  In such cases, the seller should expect to defend suits there arising out of those business transactions with forum-state customers.

Subject Matter Jurisdiction

1. Diversity §1332(a)(1): must be determined on date of filling
A.  Citizens of different states

1. complete diversity: no diversity if any P is citizen of same state as any D.

2. citizenship for US citizen:  deemed citizen where domiciled 

Domicile:  (1) physically present in state  (2) subjective intent to make it permanent home


      3.  corporations: S1332(c)(1): 

a. all states where incorporated

b. one state with principal place of business

1. nerve center: where decisions are made, headquarters

2. muscle center: where company does more stuff, “manufacturing”

3. total activities

B.  Amount in controversy

1. must exceed $75,000, not counting interest on claim or costs

2. P’s claim governs unless clear to a legal certainty that can’t recover that much

3. ultimate recovery is irrelevant 

4. aggregation:

a. all claims by P can be aggregated together even if they aren’t related

b. Multiple Ps’ claims on same cause of action may be aggregated

c. with joint claims, use total value of the claims

2. Federal Question §1331
-only look at P’s complaint

-in complaint, is P’s claim enforcing a federal right?  Motley (train tickets not federal right)

-need well-pleaded complaint



-claim arising under Constitutional, federal laws.



-state courts may apply federal law.

*****Court can raise this on its own under 12(h)(3).*****

Removal: State to Federal

Removal displaces the plaintiff’s choice of the state court system in favor of a federal court within the same geographical area.  Removal authorizes transfer from the state court system to the federal court system within the same state.

*Only available if P could have brought the action in federal court.  




Based on P’s complaint, not D’s defense.

*If a defendant is sued in his home state, he many not remove because there is no prejudice against him.


§1441: Actions generally removable: 

(a)  Only remove to federal district embracing state court where it was filed.


(b)  May remove federal question cases and diversity.  


(c)  District court may hear other claims.

Procedure for removal, 1446
· Defendant(s) must file a notice of removal in the appropriate federal district court, together with all pleadings, process, and other papers on file in the state action.  §1446(a).

· Notice must be filed within 30 days of receiving the plaintiff’s pleading in the state suit.  §1446(b).

Also, thirty days from amended pleading, if first pleading was not specific enough to determine the possibility of removal, except that a case may not be removed on the basis of jurisdiction conferred by §1332 more than one year after commencement of the action.  

· Once the notice is filed, defendant shall notify other parties and file a copy with the clerk of state court which shall remove that state court from any further action on the case.  §1446(d).

If the federal court finds that its jurisdiction is lacking (after P files a motion in federal court under §1447(c)), then the federal court REMANDS it.  

Supplemental Jurisdiction

--Ancillary Jurisdiction: 




FQ


P(WI)




   D(WI)




State claim w/o




Basis for fed. SMJ


-all counterclaims out of same transaction in main claim therefore there is a close connection between 


original jurisdictionally proper claim and the added claim made them part of single “Constitutional case”


-must be “logical relationship” to main claim


Also ancillary jurisdiction:


P(WY)

§1332


D(VT)








      14(a)







I (VT) 


No ancillary jurisdiction for permissive counterclaim because they have different event basis.

§1391:  Venue generally

PURELY STATUTORY INQUIRY: states have their own venue statutes.
Diversity cases:  §1391(a):


Civil actions may be brought in:


(1) a judicial district where any defendant resides, if all defendants reside in the same State.


(2) a judicial district in which a substantial part of the events or omissions giving rise to the claim 

occurred, or a substantial part of property that is the subject of the action is situated.  



(3) a judicial district in which any defendant is subject to personal jurisdiction at the time the action is 

commenced, if there is no district in which the action may otherwise be brought.


Federal question:  §1391(b)



Civil action may be brought in:


(1) a judicial district where any defendant resides, if all defendants reside in the same State.


(2) a judicial district in which a substantial part of the events or omissions giving rise to the claim 

occurred, or a substantial part of property that is the subject of the action is situated.  



(3) a judicial district in which any defendant may be found, if there is no district in which the action may 

otherwise be brought.


Corporations:  §1391(c)

Deemed to reside in any judicial district in which it is subject to personal jurisdiction at the time the action is commenced.   See statute for states with more than one district (requires determination on contacts).



1.  only applies to corporate defendants

§ 1404:  Change of Venue
§1404(a) provides for geographical transfer from one district court within the federal system to another in a different state or district.  Transfer displaces the plaintiff’s geographical choice for litigation.


-Intra-system changes only: one court to another in same judicial system


-Can only change venue if the other district court is one where the action might have been brought.


-The transferee court should apply the law that the transferor court would have applied if the case had not been 

transferred.


§1404(a) Considers:  
-convenience of parties and witnesses





-interest of justice

§1404(b) Allows suit to be transferred upon motion, consent or stipulation of all parties in any action at the discretion of the court.  (check for in rem).

§1406: Cure or waiver of defects: when original court is improper venue allows for transfer or dismissal.

Forum Non-conveniens


Court dismisses because there is a far more appropriate court somewhere else, it is dismissed because it cannot be 

transferred.

Doctrine is similar to §1404: sometimes cases that are properly filed under jurisdiction and venue, still logically belong somewhere else.  The court may dismiss a case where the interests of justice indicate that it should be litigated elsewhere.

Must have strong showing of better court:

1. convenience

2. justice (availability of sources of proof—evidence, witnesses, other considerations)

Piper:  P’s choice should not be disturbed unless 

1. there is an alternative court with jurisdiction and trial in chosen forum could cause “oppressiveness and vexation” to D out of proportion to P’s convenience, AND

2. chosen forum is inappropriate because of considerations affecting the court’s administrative and legal concerns.

Factors pertaining to private interests of the litigants include: relative ease of access to sources of proof, availability of compulsory process for attendance of unwilling, t\and the cost of obtaining attendance of willing, witness; possibility of view of premises, if view would be appropriate to the action; and all other practical problems that make trial of a case easy, expeditious, and inexpensive.  

The public factors bearing on the question included the administrative difficulties flowing from court congestion; the “local interest in having localized controversies decided at home;” the interest in having the trial of a diversity case in a forum that is at home with the law that must govern the action; the avoidance of unnecessary problems in conflict of laws, or in the application of foreign law; and the unfairness of burdening citizens in an unrelated forum with jury duty.  


-when court dismisses, often conditions( asks D to wave statute of limitations or discovery rules. 

Challenging Forum Selection
-in some states can make “special appearance” without other claims

-most states adopt federal approach in Rule 12


Forces D to raise all defenses early.

Joinder
Initial Joinder of Parties:  Rule 20(a)


1.  claim arising out of the same transaction of occurrence, or same series of transactions and occurrences


2. AND there is at least one common question of law or fact.



Must have jurisdiction.


Not required to join all parties in one suit unless they are considered necessary indispensable parties.

Necessary Indispensable Parties: Rule 19


1.  Party is necessary if, 




a.  19(a)(1): complete relief cannot be granted in her absence.




b.  19(a)(2): her interests may be harmed if absent.




c.  19(a)(2)(ii): Absence would expose parties to multiple liabilities or inconsistent obligations.



2.  Can party be joined w/o destroying diversity?  If yes, join.



3.  If no, can case proceed without them or should it be dismissed?  19(b).




court should consider:




1.  to what extent a judgment rendered in the person’s absence might be prejudicial to the person 

or those already parties.




2.  the extent to which, by protective provisions in the judgment, by the shaping of relief, or other 

measures, the prejudice can be lessened or avoided




3.  whether a judgment rendered in the person’s absence will be adequate




4.  whether the plaintiff will have an adequate remedy if the action is dismissed for nonjoinder.



Should be dismissed if party is found indispensable.


Misjoinder and non-joinder of parties: Rule 21



Misjoinder is not grounds for dismissal of an action.  


Counterclaims: Rule 13(a) and (b)



Opposing party asserts claims back at P.



13(a): compulsory counterclaims:  if arise from same transaction or occurrence as claim against him, 

must assert or will loose opportunity.



13(b): permissive counterclaims:  defending party asserts counterclaims completely unrelated to original




claim.  Likely to have separate trial ordered under Rule 42(b).


Crossclaims against co-party :  Rule 13(g)



May state as a cross-claim any claim against a co-party arising out of the transaction or occurrence that is 

the subject matter either of the original action or of a counterclaim therein.



Once D1 crossclaims D2, rule 13 (a) and (b) apply to any claims D2 has.





13a

D1




P


   13(g)





20a










D2




Joinder of Claims and Remedies:  Rule 18


Party seeking relief from opposing party may join with his original claim any additional claims he has against that 

party.

For two defendants: must cross-claim under 13(g) first: same transaction.  Then can use rule 18(a) to bring other claims.

Prerequisistes for res judicata:


1.  there must be final judgment


2.  the judgment must be “on the merits”


3.  the claims must be the same in the first and second suits


4.  the parties in the second action must be the same as those in the first (or have been represented by a party to 

the prior action).

Impleader:  Rule 14

Impleaded party may be liable for “all or part” of P’s claim against D.


P

D





   14(a)




I (court must have personal jurisdiction)





D is now the 3rd party plaintiff.





I is the 3rd party defendant.


P (ME)


D(CT)







14(a)





I (ME)

Original case is proper diversity.  Impleader DOES NOT AFFECT diversity jurisdiction or venue over original claim.  Must still have subject matter jurisdiction over impleader claim via 28 USC 1367(a).


P

D




     14a
     18(a)
18a only after 14(a)


     14a


(if arising
I


out of under-


lying dispute)


14(a) allows parties to bring crossclaims and counterclaims after party is impleaded.  

Notice


A.  Service of Process: Federal Rule 4



1. Process consists of summons and copy of complaint.




4a and 4b: summons by court.



2. Service can be made by any non-party who is at least 18 years old.



3. Rule 4(e) (2): service to a person:




a. personal service: anywhere in forum state




b. substituted service: done at D’s usual abode or dwelling house AND





you must serve someone of suitable age and discretion who 





resides there.




c. server D’s agent: appointed by contract or operation of law




4(e)(1): process according to state—can use three methods plus any 





method by state’s law of service of process.



4. How do we serve process on a corporation? 4(h)




-serve officer or managing or general agent of that corporation:





someone with responsibility to transmit papers





4(e)(1) also applies here 



5. 4(d) is NOT service of process by mail—it is a method for waving formal




process by mail



6. Where can you serve process? 4(k)(1)(a)




service good throughout forum of state




-in federal court only reach outside of state if state could reach out




-minor exceptions: 4(k)(1)(b)+(c)+(d)





(b): bulge rule: serve outside forum state within 100 m. of court






Does not apply to original D…only to joined parties





(c)+ (d): Congress can grant by federal law


B. Constitutional Standard


-Mullane: notice must be reasonably calculated under all circumstances to apprise the D of the suit

-constructive notice by publication: back paper, small print is almost never constitutional, BUT, maybe publication is best you can do(  Mullane upholds it for those without names or addresses


C. Opportunity to be heard: seizing property before court hearing

Fuentes: buys on installment plain, sheriff seizes, property wasn’t working 

Factors the court has found some combination to make attachment constitutional:





1. P must give affidavit showing specifics to get property back.





2. Get order from a judge, not sheriff.





3. P may have to post bond in order to protect D.





4. hearing on the merits at some point where D can speak.

Pleadings

Rule 11: aimed at avoiding frivolous documents



-attorney must sign everything accept discover document.



Certifying four things in Rule 11(b): look at rule.



1.  this is continuing certification.



2.  11 ©(1)(A):  motion for sanctions is served on the other side but cannot be filed with




court for 21 days…gives other side a safe harbor to fix problems.

Drafting a complaint:

A.  Complaint—FRCP 8a (Conley v. Gibson)


Requires:



a. statement of grounds of SMJ



b. short and plain statement of claim (including notice of claim and sufficient detail to allege elements of 

claim, may be as short as Form 9).



c. demand for judgment.

B.  Special Pleadings—FRCP 9


Fraud, special damages need to be state with particularity.  Bower v. Weisman, Leatherman (heightened pleading 

standard for §1983 cases to restrict frivolous suits.)



C.  Real Names of the Parties—FRCP 10


Suit should be filed under real names of parties; D has a right to face accuser.  Court has discretion to use 

pseudonym in cases of social stigma.

D.  Real Party in Interest—FRCP 17a


To protect D from unfounded actions by random P’s.  One partner in unit can sue another.

E.  Amendments—FRCP 15

15a: P has right to amend once before D serves her answer (a motion is not an answer) and D has right to amend once within 20 days of serving her answer, or both with leave of court or with written consent of adverse party, to be given freely when justice so requires.

15(b): Variance: where evidence at trial does not match what was pleaded.  Court may allow pledings to be amended and shall do so freely.

15c: Statute of limitations: after statute has tolled, can only amend by relation back.

15c(2): to add new claim: if same transaction or occurance

15c(3): to add new party: same transaction or occurance; but for mistake would have been originally named.

15d: supplemental pleadings

Drafting an answer

**Check time requirements.

A.  Rule 6(b): move for an extension of time to file a response (could raise if still trying to determine subject matter jurisdiction over whether all defendants reside in same sate).

B.  Pre-Answer Motions—FRCP 12


12(e): Motion for a more definitive statement: when pleading is so vague that D can’t reasonably respond;



must point out areas of ambiguity and details desired.  Raise in first motion.


12(f):  Motion to Strike: court can strike insufficient, immaterial or redundant material

12(b) Defenses must be asserted in answer or motion.

	12(b)(1):  subject matter jurisdiction                                   May be raised anytime.  NEVER waived, even after trial.

	12(b)(2):  personal jurisdiction

12(b)(3):  venue                                                                       MUST BE RAISED IN ANSWER OR PRE-ANSWER

12(b)(4):  insufficient process                                                    MOTION, OR THEY ARE WAIVED.

12(b)(5):  insufficient service of process

	12(b)(6): failure to sate a claim/relief                                      May be brought anytime until end of trial (as answer, 

12(b)(7):  failure to join necessary party                                     motion, or after evidence).


12(b)(4) challenges the adequacy of the summons itself, the court document served on the defendant that orders her to respond to the complaint (might allege that some requirement of that rule was omitted, such as the clerk’s signature or the court seal).

12(b)(5) challenges the manner in which the complaint and summons were delivered to the defendant (allege that it was left with an improper person to receive service).

C.  Answers—FRCP 8b and 8c


D must respond by Answer or Motion within 20 days of service


--must respond to each allegation (admit, deny, or don’t know: failure to deny is considered an admission)



and must raise affirmative defenses or they are waived (even if everything you say is true, you still don’t



have a cause of action because…)

D.  Counter and crossclaims—FRCP 13


-13(a): counterclaim against P is compulsory if arises out of same T/O, must raise or loose them.  


-13(b): permissive counterclaims: not same T/O.


-13(g): crossclaims against co-defendants must arise out of same T/O which is subject of original action, 

counterclaim or relating to any property of original claim.

E.  Sanctions—FRCP 11

-pleadings and answer must be signed, as listed above, by attorney in good faith representing that case is grounded in fact (evidentiary support for allegations) and by existing law after reasonable inquiry, and not brought to harass or delay.  Sanctions are discretionary, extend to firm.


-subjective: best of knowledge.  Objective: reasonable belief.


-Safe Harbor provision—21 days to amend pleading or withdraw suit before motion filed.

F.  Dismissal—FRCP 41


41(a) Voluntary dismissal by P without prejudice if done before answer or SJ.


41(c)  Involuntary dismissal (ordered by D or the court) for failure to prosecute or comply with court order, or for 

lack of jurisdiction, improper venue, or failure to join necessary party, with prejudice.

G.  Attachment—FRCP 64


Due Process requires notice prior to seizure of property and right to be heard (Fuentes).  

H.  Injunction—FRCP 65

(d) Orders shall be binding only to parties and their officers, agents, employees, attorneys and those in active concert or participation with them who receive actual notice.  (U.S. v. Hall)

Intervention: Rule 24

A brings herself into the case( she decides to be P or D.


Two types:


1. 24(a)(2): intervention of A’s right: if interest may be harmed if you are not




joined AND your interest is not adequately represented now.


2. 24(b)(2): permissive intervention: show claim or defense has SOME common




question with case.




MUST ASSESS SMJ OVER CLAIM!!!!

Class Actions:  Rule 23

1. must satisfy all four requirements of Rule 23(a): gives prerequisite:




a. numerosity: too many people for practical joinder




b. common question of law or fact




c.  claim of defense of the representative parties are typical of the claims or defenses of the class




d. representative parties will fairly and adequately protect the interests of the class.

2. must satisfy at least one type of class action in 23 (b):




a.  separate trials would risk incompatible verdicts, difficulty on D




b. adjudication of individual members would substantially impair the ability of those not included 

to protect their interests.

c. damages: must show common questions predominate and show class action is superior way to 

resolve this dispute.  SEE THE RULE

3. notice: required in the 23(b)(3) class action, ONLY in 23b3




23(c)(2) tells what goes in the notice.



4. who is bound by class judgment?




ALL class members except those who opted out of a 23b3 class action—




No opt out of b2 or b1.



5. settlement must be approved by court: Rule 23(e)



6.  Subject Matter Jurisdiction for class action? In COULD be a FQ.




How to invoke diversity:




a. for citizenship: only the representative must be diverse from D, 





don’t care about other members of class.




b. amount in controversy:





i. Zahn: every member of class must claim more than $75,000





ii. some think §1367 overrules( if rep is more than $75,000 don’t






care about class members.

Discovery

A. Required disclosures:



26(a)(1): initial disclosures:



-must identify people and documents with discoverable information you may use to support claims or 

defenses.



-can opt out by stipulation or court order but NOT by local rule.



-some classes of cases are exempt 26(a)(1)(e)




26(a)(2): experts




26(a)(3): pre-trial



Sanctions for pre-trial: FRCP 37(c)(1).


B.  Discovery Tools: which can be used to get info from non-party?

1. Deposition: Rule 30-31: oral or written




-answers are always oral




-can depose party or non-party(only if subpoena or doesn’t have to show)



2.  Interrogatories: Rule 33: written answers under oath( 30 days to answer




-can only send to parties



3. Request to produce:




-to get info from party or nonparty (only if subpoena)



4. Medical Exam: Rule 35




-only get of party or someone in party’s legal control, by court order.



5.  Request for Admission: Rule 36




-only to parties: admit or deny (If they do not deny, that is treated as an admission.)



Rule 26(g): requires lawyer to sign DISCOVERY DOCUMENTS


C. Scope of Discovery—FRCP 26(b)

1. Standard: anything relevant to a claim or defense of any party




26(b)(1): relevant means reasonably calculated to lead to admissible evidence



2. Privileged matter is NOT Discoverable



3.  Work Product: trial prep 26(b)(3)




Hickman v. Taylor: prepare in anticipation of litigation, it is immune from discovery.




Is discoverable if party can show substantial need AND it is not otherwise available.




-Some is absolutely immune( mental impressions, conclusions, opinions and legal theories.

Pre-trial Ajudications






12(b)(6)




Summary Judgment, Rule 56

	Legal standard
	Failure to state a claim upon which relief can be granted.
	No genuine issue of material fact for the jury to consider

	Real question
	Is there legal relief for the claim P has alleged?
	Is there a dispute of fact over the particular element of the claim that is 

challenged by the motion?

	What is considered…
	Complaint of P
	affidavits, depositions, answers to interrogatories, admissions, and admissible documents

	Reasonable inferences on


	Non-moving party
	Non-moving party, but must respond with countervailing evidence (56(e)).

	Controlling Supreme Court case and rule
	Conley v. Gibson:  the court must ask whether the plaintiff, on the allegations of the complaint, could prove any set of facts that would entitle her to relief.  This may encourage vague complaints but should be remedied by SJ later on.
	Celotex: moving party may meet its burden of persuasion by demonstrating that the non-moving party failed to supply sufficient evidence of a genuine dispute of material fact.

	Non-moving party options
	Court will allow P to amend complaint.  
	Rule 56 (f): allows the court to grant continuances to allow the opposing party to develop his case.  This relief is discretionary—the party seeking it should always be ready to specify exactly what further discover is necessary.  



 Judgment as a Matter of Law (Directed Verdict): Rule 50(a)

Rule 50(a) specifies that judgment as a matter of law may be entered when “there is no legally sufficient evidentiary basis for a reasonable jury to find for” the nonmoving party.  If reasonable minds can differ as to the result, the case is for the jury, not the judge.

The judge does not resolve factual issues, but makes a legal judgment that the evidence is so lopsided that there really is no meaningful factual dispute for a jury to consider.  

WHEN TO BRING  MOTION:

1. D may bring at the close of P’s evidence: asserts on the ground that the evidence does not cross the X line—it does not satisfy the P’s burden to produce credible evidence in support of each element of her claim.  

If judge agrees, may withdraw the case.

2. If judge denies, D will present evidence to rebut P’s case. After D rests, she may move against for judgment as a matter of law.  Challenges the sufficiency of all the evidence.  

P may also move for judgment as a matter of law, after D rests case (due process for D to present evidence requires that P wait until this point to bring motion).  P has burden of both production and persuasion.  

Galloway v. United States:  Galloway sought benefits resulting from his total mental disability, presenting evidence of his insanity for several periods but demonstrating no evidence for a several-year interval.


HOLDS: a directed verdict is proper where juries would have to make inferences and bridge large gpas in 

testimony, and this verdict does not violate the Seventh Amendment.

Different tests as to whether a case should go to the jury or not:

-scintilla of evidence in support of opposing party’s case—if P has any evidence to support the elements of her claim, she will get to the jury.  Gives the greatest latitude to the jury, at the expense of judicial control of irrational jury decision-making.

-judge may assume the truth of all evidence offered by non-moving party, taking all inferences from the evidence in light most favorable to that party, and enter judgment as a matter of law  only if that evidence would not support a verdict for the nonmoving party.

-judge consider nonmoving party’s evidence in its most favorable light but also consider any evidence put forward by the moving party that is not impeach or contradicted by the opposing party’s evidence.  This is the standard applied by federal courts: “if there is substantial evidence opposed to the motion, evidence of such quality and weight that reasonable and fair-minded men in the exercise of impartial judgment might reach different conclusions, the motions should be denied, and the case submitted to the jury.”

J.N.O.V.: Rule 50(b) and  New Trial: Rule 59

J.N.O.V.
Will be granted if the opponent’s evidence is so weak that no reasonable jury could have reached a verdict for him.  The jury acted irrationally, in disregard of the evidence in reaching a verdict for the party opposing the motion.  

Policy reasons: Reasonable judges may differ about whether a given case is strong enough to go to a jury: the judgment as a matter of law before the jury deliberates will frequently be appealed (which would require a new trial if the non-moving party won an appeal).  Sending it to a jury who also finds the evidence weak, avoids any apparent intrusion on the right to jury trial, leads to a verdict that the judge finds supportable on the evidence and avoids the appeal that would likely have followed if the judge had taken the case from the jury.  The party’s whose verdict has been taken away (usually P) is likely to appeal.  If the appeals court agrees and reverses, it can simply order judgment on the jury’s verdict and thus the need to retry the case is avoidable by waiting until after the verdict to decide whether the case is jury-worthy.

Bringing a JNOV: Rule 50(b)

1. must be filed no later than 10 days after the entry of judgment on jury’s verdict.  

2. may only move for JNOV if made the same motion before the verdict.  

-by moving for DV: the motion will alert the court and the opposing party to the defects in that party’s case before the jury has gone out, while there is still time to offer further evidence to cure the defect.  A party who moves for judgment as a matter of law at the close of evidence must state his grounds for concluding that ht case should not be submitted to the jury.  

Prevents a party from sandbagging his opponent by raising defects in the opponent’s evidence after the jury has been discharged, when it is too late to cure those defects.

Moving for a New Trial (Rule 59)

-Unlike JNOV, which leads to a judgment for the moving party, the grant of a new trial dos not end the case 

but leads to a second trial on all or part of the case.

Two general categories:

1. errors in the trial process: guarantee of due process of law, mistakes may be made on admission of evidence, instructions to the jury, juror contacts.  Errors of this sort may taint the jury’s decision-making process, leading it to consider inappropriate information in reaching a verdict or to use the wrong rule of law in assessing liability or damages.

Loosing party moves for new trial, rule 59 allows judge to vacate verdict and order new trial.  If judge refuses despite substantial errors, party is likely to appeal and new trial would be ordered anyway.

2. if the trial process was fair but the result is clearly wrong:  

Unlike in JNOV, the judge acts as a 13th juror and may consider the credibility of the witnesses.  The judgment is not whether the verdict is totally irrational, but whether the judge is convinced that it is so strongly suspect that it would serve the ends of justice to have another jury hear the case.  

It is rare for appellate judges to second-guess the trail judge’s on-the-spot judgment that a new trial is warranted because whether the verdict goes against the great weight of the evidence is a delicate decision that requires a balancing of evidence, usually including live testimony, which only the trial judge has had a full opportunity to observe (unlike JNOV which concerns the admission or exclusion of evidence or the proper instruction to the jury—issues of law, which can be reviewed de novo by the courts of appeal).

SUBRIN:   Reasons given in text for granting a new trial: trial judge is sure she has committed reversible error, the jury verdict is so excessive or inadequate as to demonstrate that the jury has misunderstood their duty or acted with extreme prejudice, jury misconduct (drunknesses, bribery), or when the verdict “is against the weight of the evidence” (a gross miscarriage of justice).  

Rule 50(c)(1): After verdict is entered, loosing party needs to bring motion for JNOV (still believing that the evidence was too weak to go to support a rational verdict) and motion for new trial within 10 days.  Trial judge must rule on the motion for JNOV and make a conditional ruling on the alternative motion for new trial.  

A new trial grant is not considered a final judgment under federal law.  If the party would like to appeal the grant of a new trial, it may not be appealed until after the new trial is held.

Right to Jury Trial

Seventh Amendment: right to jury trial in federal court 

-preserves jury trial in actions at law but not suits at equity

-distinction between law and equity: question of remedies: 



LAW: compensatory damages: money for damages: JURY



EQUITY: such as injunction, recission, reformation: NO JURY

Preclusion Doctrine

Res Judicata (claim preclusion):  CANNOT RE-LITIGATE EVENTS


-Party who has asserted a right to relief arising out of a particular transaction or occurrence must join all claims 

she has arising from it, or the omitted claims will be barred by res judicata.  Claims need only to have been available, not litigated.  Only bars claims that could have been joined in the original action.
Prerequisites for res judicata:
1.  there must be a final judgment

2.  judgment must be “on the merits”


Dismissals for improper venue or lack of PJ or 12(b)(6)( in some cases), do not bar a second action.


If  P fails to prosecute or D defaults (never answers to the merits): barred by res judicata.


Summary judgment is on the merits.  As is Rule 50 JMOL.



Rule 41(b): treat them as on the merits unless based on jurisdiction, venue, indispensable parties.

3.  claims must be the same in the first and second suits

4.  parties in the second action must be the same as those in the first (or have been represented by a party to the 

prior action).  Every P who suffers injury from a transaction or occurrence has a distinct claim for res 

judicata: rights of different P’s are not considered one claim (not barred).  A P’s rights to recover from separate Ds are considered distinct “claims” under res judicata analysis, even though they arise out of the same occurrence.

Is there supplemental jurisdiction over the claim since it arises from an unrelated claim?  Would have to establish independent jurisdiction over the added claim base on diversity (amount in question).  

Collateral Estoppel (issue preclusion): CANNOT RE-LITIGATE DECIDED ISSUES


Will bar relitigation of issues that were litigated and decided in the first suit.  


Prerequisites for Estoppel:


1. issue in the second case must be the same as issue in the first case.


2.  issue must have been actually litigated


3.  even if an issue was litigated in a prior action, collateral estoppel will not bar relitigation unless the issue was 

actually decided in that action.


4.  collateral estoppel does not apply unless the decision on the issue in the prior action was necessary to the 

court’s judgment.



Denied if can’t tell which decision was necessary to judgment (general verdict).



Rule 49:  request a special verdict form if foresee the possibility of future litigation involving the same 

issues.  A special verdict asks the jury to make findings on particular issues, rather than finding generally for the P or D.


Does not affect claims or defenses that could have been raised but were not.
To show collateral estoppel: “have to establish that the issue was tried in the earlier suit, was decided in his favor and led to the judgment in the prior suit.”  He could submit pleadings from prior suit, judge’s instructions to the jury, and jury’s verdict slip.

Non-mutual collateral estoppel: allows new party to invoke collateral estoppel against a party who litigated and lost on an issue in a prior action.

Defensive Nonmutual Estoppel:

A D invoked estoppel to prevent the P from establishing a fact that the P had been unable to establish in the first suit.

Blonder-Tongue: U. of IL sued on D for infringing on patent but lost on grounds that its patent was invalid.  P them switched adversaries, bringing suit against another D for infringement of the same patent.  Unfair and waste of judicial resources from allowing “repeated litigation of the same issue as long as the supply of unrelated Ds holds out.”

In defensive estoppel cases, the party being estopped was usually the P in the original suit and chose the forum and the D against whom to litigate the issue.

Offensive Nonmutual Estoppel
Usually involves a new P who seeks to borrow a finding from a prior action to impose liability on a party who was a defendant in the prior case.  

Parklane:  seeks to foreclose the D from litigating an issue the D has previously litigated unsuccessfully in an action with another party.  Court said that since Parklane had lost issue in the SEC suit, the Ps argued it had its day in court on the issue and should be barred from relitigating it.  

For offensive nonmutual estoppel, FIRST consider: whether it was actually litigated and decided in the prior action, and that it was necessary to the judgment in the first action before it can apply estoppel in the second action.

THEN, in Parklane tells us to also consider:

1.  risk of people taking advantage of another P’s victory to establish crucial issues without trial may lead Ps to “wait and see,” to hold back from joining in the first P’s suit.

2.  party might not have litigated the issue aggressively in the first action if the stakes were small or the forum inconvenient.

3.  it may not have been possible for the losing party to litigate effectively in the first action if the procedural rules of the court that decided the first case were more restrictive than those of the court hearing the second.

4.  one or more prior inconsistent judgments on the issue may suggest that it would be unfair to give conclusive effect to any one of them.

In Parklane, no prior inconsistent judgments, procedural opportunities were the same (both federal court) and plaintiffs in the second action could not have joined the first (since private litigants are not able to join in securities actions brought by the government).  Parkland had every incentive to litigate aggressively because they could expect shareholder suits in the wake of a government action for securities violations.  










