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II. Pleading












Functions
· demurrer = conceding the truth of the opponent’s factual allegations but challenged their legal sufficiency; “so what?”

· traverse = conceded the legal sufficiency of the plea but denied its factual allegations; “not true”

· plea of confession and avoidance = conceded the legal sufficiency and the factual truth of the preceding plea, but alleged additional facts that changed their significance; “Yes, but...”

a) Stating a Claim


 TC “1. Scope and Pupose of the Rules”Rule 1: Scope and Purpose of Rules

· Rules objective: just, speedy, and inexpensive determination of every action

 TC “2. One Form of Action”Rule 2: One Form of Action
· “civil action”


 TC “7. Pleadings Allowed; Form of Motions”Rule 7: Pleadings Allowed; Form of Motions

(a) Pleadings allowed

(b) Motions and Other Papers

· application to the court for an order must be made in writing (unless made during a hearing or trial) and shall state:

· with particularity the grounds for the motion 

· the relief sought

· must be signed in accordance w/ Rule 11

(c) Demurrers, Pleas, Etc., Abolished


 TC “8. General Rules of Pleadings”Rule 8: General Rules of Pleadings

(a) Claims for Relief – must contain:

1. short and plain statement of jurisdiction (unless court already has it)

2. short and plain statement of the claim showing pleader entitled to relief

3. relief sought

(b) Defenses; Form of Denials

· party shall state the party’s defenses to each claim asserted and shall admit or deny the allegations

· if the party is w/o knowledge or info sufficient to admit or deny, they say so, and this has effect of a denial

· types of denials: specific denial; complete denial; general denial (applying to entire complaint except specified paragraphs)

(c) Affirmative Defenses

(d) Effect of Failure to Deny

· any denials omitted to which a responsive pleading was required are deemed admitted (except damage amount)
· allegations to which no answer is required (or allowed) shall be taken as denied.
(e) Pleading to be Concise and Direct; Consistency

· pleader can state as many separate claims as it wants (do not need to be related)
(f) Construction of Pleadings


 TC “9. Pleading Special Matters”Rule 9: Pleading Special Matters
· specificity


 TC “10. Form of Pleadings”Rule 10: Form of Pleadings

(a) Caption; Names of Parties

(b) Paragraphs; Separate Statements

(c) Adoption by Reference; Exhibits


Bell v. Novick Transfer Co., p15 
· Rule: a complaint should not be dismissed for lack of specificity so long as it satisfies Rule 8 – that a complaint merely consist of a short and plain statement of the claim showing that the pleader is entitled to relief.

· Issue: Should a complaint be dismissed for failing to allege the specific acts of negligence upon which relief is requested?

· Holding: No. Def. is not entitled to a “more definite statement” by motion under Rule 12(e); should instead get info through interrogatories under Rule 33.


Haddle v. Garrison, p345, 348, 349

· Rule 1: In determining the merits of a 12(b)(6) motion, a court must assume that all of the factual allegations of the complaint are true.
· Rule 2: appeals from a 12(b)(6) motion are not reviewable where binding precedent renders the complaint without legal recourse.
b) Lawyer Ethics

 TC “11. Signings of Pleadings; Sanctions”Rule 11: Signings of Pleadings, Motions, and Other Papers; Reps to Court; Sanctions

(a) Signature

· Every paper signed by attorney or party, address & phone. Unsigned papers stricken, unless corrected promptly
(b) Representations to Court

· by presenting a pleading, etc to the court, the attorney is certifying that to the best of the person’s knowledge, formed after an inquiry reasonable under the circumstances:

· it is not for improper purpose

· the claims are warranted by law

· allegations have evidentiary support, or are likely to have such after an investigation/discovery

· anything that the defendant denies is warranted

(a) Sanctions

· By 11(c)(1)(a) motion by parties, or 11(c)(1)(b) court’s initiative
· sanctions shall be limited to what is sufficient to deter repetition
(b) Inapplicability to Discovery

Bridges v. Diesel Service, Inc., p13

· case where judge bitch-slapped the lawyer for not filing with the EEOC first, but didn’t impose sanctions

· Rule: Rule 11 sanctions should be reserved for those exceptional circumstances where the claim asserted is patently unmeritorious or frivolous

Walker v. Norwest Corp., p356

· pl failed to plead diversity of citizenship in a diversity case, district court ordered sanction of attorney’s fees under Rule 11. The Appeals court affirmed, though on their own they would have just had him amend the complaint. 


Christian v. Mattell, Inc., p360

· crazy Barbie case, lawyer was outrageous; complaint was frivolous.

· Rule: Rule 11 sanctions are limited to misconduct regarding signed pleadings, motions, and other filings. Cannot be imposed for filing a frivolous action alone.


Cooter & Gell v. Hartmarx Corp., p652 n.4

· the Supreme Court divided into three layers the appellate scrutiny of a trial court’s decision to apply Rule 11 sanctions: (a) what investigation did lawyer do before filing complaint? (b) was the complaint warranted by existing law or a good faith extension of it? (c) the fashioning of the sanction. 

c) Specificity

 TC “9. Pleadings Special Matters”Rule 9: Pleading Special Matters

· Fraud, Mistake, Condition of the Mind: Fraud, mistake: circumstances constituting these averments shall be stated particularly. Malice, intent, knowledge, other condition of mind may be averred generally

Stradford v. Zurich Insurance Co., p365

· Rule: Counterclaims that do not satisfy the first sentence of Rule 9(b), requiring that the “time, place, and nature of the alleged misrepresentations” be disclosed to the party accused of fraud, will be dismissed.

d) Burdens of Proof

Who has the burden of pleading?

· Rules 8(c) and 12(b) help – by providing certain issues are defenses, those rules clearly put the burden of pleading the issue on the def.
· for other issues, court must decide. No set test, but courts consider:
· whether the facts necessary to establish the defense are more likely to be known by one party than the other;
· if the underlying claim arises under a statute, whether the language of the state treats the issue as party of the claim or as an exception; and 
· whether analogous issues are usually treated as elements or defenses
Gomez v. Toledo, p372

· Court said the def had burden of pleading good faith rather than pl pleading bad faith in an § 1983 action.

e) Responding to Complaint

 TC “8. General Rules of Pleadings”Rule 8: General Rules of Pleadings

(a) Claims for Relief – must contain:

1. short and plain statement of jurisdiction (unless court already has it)

2. short and plain statement of the claim showing pleader entitled to relief

3. relief sought

(b) Defenses; Form of Denials

· party shall state the party’s defenses to each claim asserted and shall admit or deny the allegations

· if the party is w/o knowledge or info sufficient to admit or deny, they say so, and this has effect of a denial

· types of denials: specific denial; complete denial; general denial (applying to entire complaint except specified paragraphs)

(c) Affirmative Defenses

(d) Effect of Failure to Deny

· any denials omitted to which a responsive pleading was required are deemed admitted (except damage amount)
· allegations to which no answer is required (or allowed) shall be taken as denied.
(e) Pleading to be Concise and Direct; Consistency

· pleader can state as many separate claims as it wants (do not need to be related)
(f) Construction of Pleadings
 TC “11. Signings of Pleadings; Sanctions”Rule 11: Signings of Pleadings, Motions, and Other Papers; Reps to Court; Sanctions

(a) Signature

· Every paper signed by attorney or party, address & phone. Unsigned papers stricken, unless corrected promptly
(b) Representations to Court

· by presenting a pleading, etc to the court, the attorney is certifying that to the best of the person’s knowledge, formed after an inquiry reasonable under the circumstances:

· it is not for improper purpose

· the claims are warranted by law

· allegations have evidentiary support, or are likely to have such after an investigation/discovery

· anything that the defendant denies is warranted

(c) Sanctions

· By 11(c)(1)(a) motion by parties, or 11(c)(1)(b) court’s initiative
· sanctions shall be limited to what is sufficient to deter repetition
(d) Inapplicability to Discovery
 TC “12. Defenses and Objections”Rule 12: Defenses and Objections – When and How Presented – by Pleading or Motion – Motion for Judgment on the Pleadings

(a) When Presented

· 20 day norm after being served with summons and complaint; many exceptions – see rule book
(b) How Presented

All defenses must be made in answer, except for motions for:
(1) lack of subject matter jurisdiction
(2) lack of personal jurisdiction
(3) improper venue
(4) insufficiency of process 
(5) insufficiency of service of process
(6) failure to state a claim upon which relief may be granted

(7) failure to join a party under Rule 19

· these defenses are made in a pre-answer motion

· a 12(b)(6) motion could be treated as a motion for summary judgment – see rule book

(c) Motion for Judgment on the Pleadings

(d) Preliminary Hearings

(e) Motion for More Definite Statement

(f) Motion to Strike

· court may order to strike something from the pleadings if it contains: insufficient defenses, redundancies, immaterialities, scandalous matter
· must be made within 20 days after service of pleading
(g) Consolidation of Defenses in Motion

· If party fails to plead a defense or objection that was available at the time of other 
pleadings, then that party cannot make that motion thereafter; exception of 12(h)(2)
(h) Waiver or Presentation of Certain Defenses

(1) Defense of lack of PJ, improper venue, insufficiency of process, insufficiency of service of process IS WAIVED IF: (a) omitted from a motion, (b)it is not made by motion or it is not included in other responsive pleading

(2) 12(b)(6) & 12(b)(7) MAY BE MADE in any pleading or motion or at trial
(3) motion for lack of subject matter jurisdiction (b)(1) may be made at ANY TIME

Preanswer Motions

· takes no position on the truth or falsity of the pl’s allegations
The Answer

Cross-claims, Counterclaims

Third-party claims

· Rule 14 allows def to implead any party that is liable to him for pl’s claim


Zielinkski v. Philadelphia Piers, Inc., p382

· forklift case where ownership was all screwy (CCI/PPI)

· Rule: compliance w/ Rule 8(b) regarding denials may require that the def. file a more specific answer clearly identifying which aspects of the complaint they are admitting and which aspects they are denying, rather than a mere general denial of all allegations in the complaint.


Layman v. Southwestern Bell Telephone Co., p387

· Rule: a def. must assert an affirmative defense under Rule 8(c) in order to introduce extrinsic evidence in his answer to the complaint.

· Issue: Whether a def. may enter evidence outside the pleadings as part of his answer to a complaint where he has not asserted an affirmative defense. Holding: No.

f) Amendments

 TC “15. Amended and Supplemental Pleadings”Rule 15: Amended and Supplemental Pleadings

(a) Amendments
· allows a party to amend its pleading once without court permission within certain time limits:

· before responsive pleading served: if pleading is a complaint, an answer with a counter-claim, a cross-claim, or a third-party complaint, the party must amend before the responsive pleading is served.

· twenty days after pleading is served: for all other pleadings, party must amend within 20 days after the pleading is served.
· court’s permission needed for additional amendments; leave to amend “shall be freely given when justice so requires”
· response to amended pleading within time remaining or 10 days after service of amended pleading, whichever is longer
(b) Amendments to Conform to the Evidence

· a party can amend its pleadings during, or even after, trial, with the court’s permission
(a) Relation Back of Amendments

Amendments relate back to date of original pleading when:
(1) permitted by SOL

(2) arose out of same conduct, transaction, occurrence

(3) changes party or naming of party (subject to conditions)

(b) Supplemental Pleadings

· a party may be allowed to supplement its original pleading to set forth new matters that have happened since date of original pleading
Beeck v. Aquaslide ‘N’ Dive Corp., p394

· def. thought they manufactured slide in question, turns out they didn’t

· Rule: Absent an element of bad faith on the part of the Defendant, courts will generally grant a Defendant leave to amend his answer to a complaint unless it will clearly prejudice the ability of the Plaintiff to proceed with his suit.

Moore v. Baker, p400

· patient sued doctor on grounds that he had failed to advise her of alternate treatment. Following def’s motion for SJ, patient filed to amend complaint to accuse doctor of negligence

· Rule: the determination of whether an amended complaint may relate back to the date of the original complaint is whether the original complaint gave sufficient notice or warning to the defendant of the possibility of a suit involving the claim now being asserted.

Bonerb v. Richard J. Caron Foundation, p 402

· guy who slipped on basketball court in rehab facility – originally sued for negligence in maintaining court, wanted to amend to include counseling malpractice

· Rule: Even if an amendment to a complaint changes the legal theory of a case, then the amendment will relate back to the original complaint so long as the original complaint states the same general facts that a purported amended claim is based on, even though it would otherwise be barred by the SOL.

g) Joinder of Claims
 TC “13. Counterclaim and Cross-claim”Rule 13: Counterclaim and Cross-claim
(a) Compulsory Counterclaims

· pleadings shall state counterclaims if they arise out of the same T/O and do not require third parties that the court does not have jurisdiction over.
· raise it or waive it b/c of claim preclusion
· § 1367 Supplemental Jurisdiction
(b) Permissive Counterclaims

· not necessarily same T/O. Can be raised later. Must have independent SMJ (fed. ques. or diversity)
(c) Counterclaim Exceeding Opposing Claim

(d) Counterclaim against the US

(e) Counterclaim Maturing or Acquired After Pleading

(f) Omitted Counterclaim

(g) Cross-claim Against Co-Party

· must be same T/O or relating to property subject of action. “If I’m liable, you’re liable to me”
(h) Joinder of Additional Parties

(i) Separate Trials; Separate Judgments
 TC “18. Joinder of Claims and Remedies”Rule 18: Joinder of Claims and Remedies

(a) Joinder of Claims
· a party may join as many independent or alternate claims as it has against an opposing party, including original claims, counterclaims, cross-claims, third party claims.
(b) Joinder of Remedies
· whenever a claim is dependent on the outcome of a claim in another action, the two actions may be joined into a single action
Rule 21: Misjoinder and Nonjoinder of Parties
· misjoinder of parties is not ground for dismissal of an action. Any claim against a party may be severed and proceeded with separately. 

Plant v. Blazer Financial Services, p735

· Rule: A permissive counterclaim must have an independent jurisdictional basis, while it is generally accepted that a compulsory counterclaim falls within the ancillary jurisdiction of the federal courts even if it would ordinarily be a matter for state court jurisdiction. A counterclaim is compulsory where the obvious interrelationship of the claims and rights of the parties, coupled with the common factual basis of the claims, demonstrates a logical relationship between the claim and counterclaim.

h) Permissive Joinder of Parties

Who may be joined as a pl. or def. in a lawsuit - rule 20

Who must be joined as pl or def. in the lawsuit - rule 19

Are there persons who are not in the lawsuit who can join as parties if they so choose? rule 24

May some of the parties in the lawsuit represent others who are not in the lawsuit, so that the final decision will determine the rights of all? rule 23

 TC “14. Third-Party Practice”Rule 14: Third-Party Practice

· Impleader/derivative liability – bring in 3rd party for indemnification
· If I’m liable to them, you’re liable to me
(a) When Defendant May Bring In Third Party
(b) When Plaintiff May Bring In Third Party
(c) Admiralty and Maritime Claims
 TC “17. Parties Plaintiff and Defendant; Capacity”Rule 17: Parties Plaintiff and Defendant; Capacity

(a) Real Party in Interest

(b) Capacity to Sue or Be Sued
(c) Infants or Incompetent Persons
 TC “20. Permissive Joinder of Parties”Rule 20: Permissive Joinder of Parties

(a) Permissive Joinder
· All persons may join as a pl or def, if they assert or are subject to any right to relief which both:
a. arises out of the same transaction or occurrence (or series of T/O); AND
b. has a question of law or fact common to all co-parties in the action 
· there is no need for all pls or defs to seek all claims of relief being claimed in the action; judgment will be accorded as per each party’s respective rights or liabilities
(b) Separate Trials
· court may order separate trials 
Bridgeport Music, Inc. v. 11C Music, p24

· This Court illustrates that joinder, under the FRCP, cannot be used as a tool by plaintiffs to abuse the legal system by joining hundreds of individual complaints that may have some relation to on another, but are part of a different transaction, into one huge conglomerate of complaints.
Mosley v. General Motors Corp., p742

· Rule: Joinder of parties is appropriate where the claims of each of the plaintiffs are logically related events entitling a person to institute a legal action and some question of law or fact is common to all the parties arises in the action.
· can be different experience, as long as same T/O
· same policy

Price v. CTB, Inc., p748

· The Defendants, CTB Inc, Latco, Inc. and other building contractors (Defendants), in a suit alleging defects in the quality of its workmanship, attempted to implead a nail manufacturer by filing a third party complaint.

· Rule: A defendant may implead a third party under Federal Rule of Civil Procedure (FRCP) Rule 14(a) so long as the third party's liability is derivative of the original claim and the original defendant is trying to pass all or part of the liability onto the third party.
i) Compulsory Joinder of Parties


 TC “19. Joinder of Persons”Rule 19: Joinder of Persons Needed for Just Adjudication

(a) Persons to be Joined if Feasible

Requirements:
· joined parties must be subject to personal jurisdiction; and
· joinder cannot destroy SMJ (diversity)
A Third party can be joined if:
· complete relief cannot be accorded among the present parties without joining the third party;

· the third party claims a related interest in the action, and its absence from the suit may:

· impair or impede its ability to protect that interest; or
· leave any of the present parties subject to double liability or inconsistent verdicts
· if the third party refuses to be a plaintiff, he may, upon the court's discretion be made a defendant or an involuntary plaintiff

· if a third party objects to venue, and his presence makes venue improper, the joinder will be dismissed (and the entire case itself will also be dismissed if third party is considered an “indispensable party”

(b) Determination by Court Whenever Joinder Not Feasible

· the court may determine that a third party is “indispensable” and dismiss the case if he cannot be joined
· an “indispensable party” is a party, who “in equity or in conscience” the case should not proceed without

· Factors considered to determine if third party is indispensable:

· the extent of prejudices to the present Party's that the third party's absence may bring

· the extent that prejudices may be avoided or reduced by other means

· the adequacy of judgment without the third party

· whether the plaintiff will have an adequate remedy if the case were dismissed for non-joinder

(c) Pleading Reasons for Nonjoinder

(d) Exception for Class Actions


Temple v. Synthes Corp., p762

· guy who had screw put in his back that broke v. manufacturer of screw; pl brought suit against manufacturer (Synthes) in federal court, and suit against doc and hospital in state court; pl was ordered to join doc and hospital in federal court case, failed to do so

· Rule: It is not necessary for all potential joint tortfeasors to be named as defendants in a single lawsuit.

Helzberg’s Diamond Shops v. Valley West Des Moines Shopping Center, p766

· jewelry store lease issue case

· Rule: A party not within the personal jurisdiction of the presiding federal district court can only be joined as a third-party defendant under Rule 19(b) if it is indispensable to the litigation, such that the party's absence will be prejudicial either to that party or the previously named defendant.
j) Intervention


 TC “24. Intervention”Rule 24: Intervention

(a) Intervention of Right

Anyone is permitted to intervene in an action:

1. when a statute gives them an unconditional right to; OR

2. when they claim an interest related to the property or transaction which is subject of the action
(b) Permissive Intervention

· the court shall consider whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties

(c) Procedure

· person desiring to intervene shall serve a motion to intervene upon the parties as provided by Rule 5 shall state grounds therefore and shall include a pleading setting forth the claim or defense for which intervention is sought.


Natural Resources Defense Council v. US Nuclear Regulatory Commission, p773

· environmental impact statements case

· Rule: In order to intervene under Rule 24, a movant need not have a direct interest in the outcome of the lawsuit. Instead a genuine threat to the movant to a substantial degree is a sufficient interest to satisfy Rule 24.

Martin v. Wilks, p779

· Title VII firemen case

· Rule: A person cannot be bound by a judgment to which he was not a party, even thought the person was aware of the prior litigation and failed to file a motion to intervene.
k) Class Actions

 TC “23. Class Actions”Rule 23: Class Actions

To become certified, a class action must meet both the requirements of rule 23(a) and also fit into one of the categories in Rule 23(b)

(a) Prerequisites to a Class Action

Requirements:



1. Numerosity (shows impracticality of separating into separate suits)



2. Commonality (share same issue of substantive law)



3. Typicality (class rep stands in “same shoes” as class members)

4. Adequacy of representation (class rep must have stake, straightforward relation to lawyer, lawyer has no conflicts of interest, lawyer sufficiently skilled & has resources to handle suit)
(b) Class Actions Maintainable
(1) mass-production version of Rule 19. Assures similarly situated parties are treated alike.

(2) party opposing acted generally to the class. Civil rights claims. Limited to injunctive/declaratory relief.

(3) Monetary relief. Most controversial.
(c) Determining by Order Whether to Certify a Class Action...
(d) Orders in Conduct of Actions
(e) Settlement, Voluntary Dismissal, or Compromise
(f) Appeals
(g) Class Counsel
(h) Attorney Fees Award
Communities for Equity v. Michigan High School Athletic Assn., p796

· An association brought a class action suit against a High School Athletic Association alleging gender discrimination in violation of Title IX. The High School opposed class certification.
· Rule: Before certifying a class, a district court must conduct a "rigorous analysis" into whether the prerequisites of Rule 23 are met such that a class is not maintainable merely because the complaint parrots the legal requirements of Rule 23.
Heaven v. Trust Company Bank, p803

· Rule: The presence of counterclaims is a proper basis for denying class certification where the counterclaim defendants would require the court to engage in multiple separate factual determinations.
Hansberry v. Lee, p807

· Rule: A judgment rendered in a class suit is res judicata as to members of the class who are not formal parties to the suit; however, a selection of representatives for purposes of litigation, whose substantial interests are not necessarily or even probably the same as those whom they are deemed to represent does not afford that protection to absent parties which due process requires.

III. Remedies












b) Post-Judgment

 TC “57. Declaratory Judgments”Rule 57: Declaratory Judgments

· the existence of another adequate remedy does not preclude a judgment for declaratory relief in cases where it is appropriate.
28 U.S.C. §§ 2201-2202: Review – Miscellaneous Provisions
State Farm Mutual Automobile Insurance Co. v. Campbell, p270

· Rule: The Due Process Clause of the Fourteenth Amendment prohibits the imposition of grossly excessive or arbitrary punishments on a tortfeasor; the reason is that elementary notions of fairness enshrined in constitutional jurisprudence dictate that a person receive fair notice not only of the conduct that will subject him to punishment, but also of the severity of the penalty that a state may impose.
· there must be some relation between compensatory and punitive damages (145 to 1 ratio here not acceptable)

Sigma Chemical Co. v. Harris, p282

· employee that violated non-competition agreement by going to work for competitor, used trade secrets
· Rule: Permanent injunctive relief is an appropriate remedy where the plaintiff is being threatened by some injury for which he has no adequate legal remedy
· Court believes that injunctive relief can only be applied where the hardship to the plaintiff if relief is denied is greater than the hardship to the defendant if relief is granted.
c) Attorney’s fees

· Rule 68 – American Rule – pay your own costs & fees

· § 1983 – civil rights action

· § 1988 – fee shifting

· §1920 – what costs are; definition

· Rule 54(d) – costs; a-f

· only § 1983 can trigger § 1988

Non-civil rights cases

· Becca v. Rob ( Rob offers $50k ( Becca rejects ( goes to trial

· Scenario 1: Becca wins big

· def pays for all his costs, her costs, his atty fees. Becca pays for her atty fees

· Scenario 2: Becca wins but gets less than $50k

· what does she have to pay? she has to pay Rob’s post-offer costs under Rule 68, defined by § 1920, Rob has to pay her pre-offer costs under Rule 54(d)(1)

· Scenario 3: Becca loses

· they each pay their own attorney’s fees

· Becca pays Rob’s costs

Civil Rights case

· same as above 1988 includes atty fees in costs for pl.

 TC “54(d) Costs; Attorney’s Fees”Rule 54(d): Costs; Attorney’s Fees

(1) Costs Other than Attorneys’ Fees
· costs allowed to prevailing party

(2) Attorneys’ Fees
· claims for attys’ fees shall be made my motion unless substantive law provides that fees are to be included in damages
· motion to recover attys’ fees must be made within 14 days after entry of judgment
· motion must specify: judgment and the rule entitled moving party to award; and the amount or provide fair estimate 
 TC “68. Offer of Judgment”Rule 68: Offer of Judgment

· Pre-Trial Settlements: must be offered at least 10 days before the trial begins
· party rejecting an offer is not precluded for accepting subsequent offers
· if the judgment after trial is equal or less than the settlement offer, the offeree (plaintiff) has to pay the costs (not atty fees) incurred after the offer was made.
· Post-Trial Settlements: made after a party is found liable, but before damages are determined. 
· must be made at least 10 days before the hearing to determine amount of damages
· same rules as above
Evans v. Jeff D., p302

· legal aid lawyer representing class of handicapped kids, suing state of Idaho. Settlement included waiver of attys’ fees.

· Rule: In class action suits, a prevailing party is free to waive his right to attorney's fees, so long as the waiver is negotiated for and is approved by the district judge as part of an overall settlement plan.

Buckhannon Board and Care Home, Inc. v. West Virginia Dept of Health and HR, p307

· Plaintiff ultimately moved for attorney's fees as the prevailing party following an out of court resolution of the case.

· Rule: Absent some sort of resolution on the merits, or a judicial determination altering the legal position of the parties, attorney's fees are not warranted.

d) Pre-Judgment

 TC “65. Injunctions”Rule 65: Injunctions

(a) Preliminary Injunction
(1) Notice

· no preliminary injunction shall be issued without notice to the adverse party
(2) Consolidation of Hearing with Trial on Merits

· all evidence admitted during p.i. hearing becomes part of record on the trial

(b) Temporary Restraining Order; Notice; Hearing; Duration
· TRO granted if (1) showing of irreparable injury, and (2) attorney certifies any/all efforts made to give notice
(c) Security
(d) Form and Scope of Injunction or Restraining Order
(e) Employer & Employee; Interpleader; Constitutional Cases
(f) Copyright Impoundment
14th Amendment

· Due Process

Probability of success on the merits times harm to plaintiff > or < burden (P x H > or < B)

William Inglis & Sons Baking Co. v. ITT Continental Baking Co., p313

· A baking company asked for a preliminary injunction against rival baking companies on the grounds that they were guilty of below-cost pricing.
· Rule: A court should issue a preliminary injunction so long as the harm that may occur to the plaintiffs is sufficiently serious, and the moving party can show that there is a chance of success on the merits; the moving party is not required to show that he will likely succeed on the merits.
· in presenting a case for a preliminary injunction, the primary focus is on the harm to the plaintiff if the preliminary injunction is not granted, rather than on the strength of the case on the merits.
Fuentes v. Shevin, p318

· case where pl didn’t pay monthly payments for appliance; company purchased from seized them

· Rule: Even temporary, provisional remedies granted to a litigant are subject to due process constraints, such that no person's property can be confiscated without first awarding the possessor notice and an opportunity to be heard, even where the property may later be returned.
· Supreme Court did point out that in a few limited situations it might allow seizure without opportunity for a hearing, provided three requirements were met. First, the seizure must be directly necessary to secure an important government or public interest. Second, there must be a "very special" need for the prompt action. Third, the person initiating the seizure must be a government official finding the seizure necessary under a narrowly drawn statute.

IV. Discovery












e) Methods

 TC “26. Discovery; Disclosure”Rule 26: General Provisions Governing Discovery; Duty of Disclosure

(a) Required Disclosures

(1) Initial Disclosures

A party must provide (without waiting for a discovery request):

(A) name (and address, phone if available) of everyone likely to have discoverable info that the disclosing party may use to support its claims/defenses (not including those used for impeachment)

(B) relevant documents

(C) materials from which computation of damages arose, unless privileged or protected

(D) insurance agreements which may indemnify or pay part of judgment

(E) Exemptions from Initial Disclosure (to be made within 14 days of the 26(f) conference. Party joined after conference has 30 days. See rule for exemptions

(2) Disclosure of Expert Testimony
(A) A party must disclose the identity of all expert witnesses who may be used at trial.

(B) Experts must submit and sign a written report containing: 

1. a complete statement of all opinions which may be expressed at trial; AND

2. the basis and reasons for the expert’s opinion; AND 

3. Data and information on which the opinion is based; AND

4. Exhibits to be used to support the opinion; AND

5. Qualifications of the expert, including all publications within past 10 years; AND

6. Compensation to be paid for the study or testifying; AND

7. A listing of all pervious cases in which the expert had testified (either at trial or deposition) within last 4 years

(C) Due dates of expert disclosures is: (unless court changes)

Initial Expert Testimony: at least 90 days before trial

Rebutting Expert Testimony: within 30 days of the initial expert disclosure

(3) Pretrial Disclosures 

For any evidence to be used at trial, a party shall disclose and promptly file with the court:

(A) name, address, phone of each witness and the subject matter of their testimony

(B) designation of witnesses whose testimony is expected to be by deposition

(C) appropriate identification of each document and exhibit, and summarites of evidence

Pretrial disclosure must be submitted at least 30 days before trial; within 14 days after pretrial disclosure, a party may file a list disclosing any objections to the use of depositions and any objects to the admissibility of materials. Objections not made before 14 days are deemed to be waived unless excused for good cause.
(4) Form of Disclosures

All disclosures shall be: in writing; and signed; and served; and promptly filed in court
(5) Methods to Discover Additional Matter

Methods to Discover Additional Matter – Discovery may be obtained in one or more of the following ways:

1. Depositions – oral or written (Rules 27, 28, 30, 31, 32)

2. Interrogatories – written (Rule 33)

3. Production of Documents or Things (Rule 34)

4. Permission to Enter – upon land or other property for inspection or other purposes

5. Examinations – physical and mental (Rule 35)

6. Requests for Admissions (Rule 36)

(b) Discovery Scope and Limits

(1) In General

· A party may obtain discovery regarding any matter that is: not privileged AND relevant to the claim or defense of any party
(2) Limitations

· extent of use of discovery methods permitted under these rules and by any local rule shall be limited by court if: (i) discovery sought is unreasonably cumulative, duplicative, or obtainable from other more convenient, less burdensome, less expensive source, (ii) party seeking has had ample opportunity to obtain info, or (iii) burden or expense outweighs likely benefit.
(3) Trial Preparation: Materials (work product)

· may obtain documents/tangible things prepared in anticipation of litigation or for trial by or for another party only upon showing “substantial need” and “undue hardship” of party to obtain substantial equivalent of materials by other means. (court protects against disclosure of mental impressions, conclusions, opinions, theories of party)
(4) Trial Preparation; Experts

(A) Depositions: Depositions of any person identified as an expert may be taken and may be used at trial; if an expert disclosure report is required (by local rules), the deposition shall be conducted after the report is received. 

(B) Other Party’s Experts

(C) Payment of Experts

(5) Claims of Privilege or Protection of Trial Preparation Materials

(c) Protective Orders

(d) Timing and Sequence of Discovery

(e) Supplementation of Disclosures and Responses

(f) Conference of Parties; Planning for Discovery

(g) Signings of Disclosures

 TC “27. Depositions Before Action or Pending Appeal”Rule 27: Depositions Before Action or Pending Appeal

 TC “28. Persons Before Whom Depo. May Be Taken”Rule 28: Persons Before Whom Depositions May Be Taken

(a) Within the US

(b) In Foreign Countries
(c) Disqualification for Interest
 TC “29. Stipulations Regarding Discovery Proc.”Rule 29: Stipulations Regarding Discovery Procedure

 TC “30. Depositions upon Oral Examination”Rule 30: Depositions upon Oral Examination

(a) When Depositions May be Taken; When Leave Required

(b) Notice of Examination: General Reqs; Method of Recording; Production of Docs and Things; Dep of Organization; Depo by Telephone
(c) Examination and Cross-Examination; Record of Examination; Oath; Objections
(d) Schedule and Duration; Motion to Terminate or Limit Examination
(e) Review by Witness; Changes; Signing
(f) Certification and Delivery by Officer; Exhibits; Copies
(g) Failure to Attend or to Serve Subpoena; Expenses
 TC “31. Depositions upon Written Questions”Rule 31: Depositions upon Written Questions

 TC “32. Use of Depositions in Court Proceedings”Rule 32: Use of Depositions in Court Proceedings

 TC “33. Interrogatories to Parties”Rule 33: Interrogatories to Parties

· no more than 25 per party including subparts
 TC “34. Production of Documents, etc.”Rule 34: Production of Documents and Things and Entry upon Land for Inspection and Other Purposes

· Motion to Compel production of documents, things and entry upon land for inspection (in controversy & good cause); other party must respond within 30 days
 TC “35. Physical and Mental Exam of Persons”Rule 35: Physical and Mental Examination of Persons

· must be in controversy and have good cause
· party usually cannot put the other party’s condition into controversy by the pleadings alone. Must obtain affidavit.
· If there is some other way to obtain the information, the party cannot show good cause.
 TC “36. Requests for Admission”Rule 36: Requests for Admission

 TC “37. Discovery failures: Sanctions”Rule 37: Failure to Make or Cooperate in Discovery: Sanctions

· party must attempt to negotiate with the offending party before running off to court for sanctions.
(a) motion for order compelling disclosure/discovery

(b) failure to comply with order

(c) failure to disclose; false/misleading; refusal to admit

· Evidence not permitted at trial if not disclosed in accordance with 26a or 26e1

(d) failure of party to attend own deposition or serve answers to interrogatories or respond to request for inspection

(e) subpoena of person in foreign country

(f) expenses against US

(g) failure to participate in framing of discovery plan

Davis v. Precoat Metals, p409

· Title VII action

· Rule: Discovery that is narrowly tailored to the allegations of a complaint is discoverable, even if it involves the personnel files of employees other than the parties to the suit.
Steffan v. Cheney, p411

· Rule: Court imposed sanctions under Federal Rule of Civil Procedure (FRCP) Rule 37 may not be upheld if there imposition is based upon an error of law.

f) Privacy

Stalnaker v. Kmart Corp., p427

· Rule: The party requesting a discovery order has the burden of showing good cause for it by submitting a particular and specific demonstration of fact as distinguished from stereotyped and conclusory statements.

Schlagenhauf v. Holder, p433

· Rule: Rule 35's "in controversy" and "good cause" requirement mandates that the party requesting a physical or mental health examination of another party must show, either through pleadings or affidavit, some sort of deficiency regarding the mental or physical healthy of the opposing party.
Hickman v. Taylor, p438

· Rule: While the protective cloak of attorney-client privilege does not extend to information that an attorney secures from a witness while acting for his client in anticipation of litigation, an attempt, without necessity or justification, to secure written statements, private memoranda and personal recollections prepared or formed by an adverse party's counsel, falls outside the arena of discovery.

Thompson v. The Haskell Co., p447

· Rule: The results of physical or mental examinations of a party, prepared prior to litigation are discoverable if there are exceptional circumstances favoring disclosure and comparable information cannot be obtained by other means.

Chiquita International Ltd v. M/V Bolero Reefer, p448

· Rule: In determining whether a person is a non-testifying expert witness, for the purpose of precluding discovery related to facts known or opinions held by him, the relevant distinction is not between fact and opinion testimony, but between those witnesses whose information was obtained in the normal course of business and those who were hired to make an evaluation in connection with the expected litigation.
g) Abuse of Discovery

 TC “11. Signings of Pleadings; Sanctions”Rule 11: Signings of Pleadings, Motions, and Other Papers; Reps to Court; Sanctions

(a) Signature

· Every paper signed by attorney or party, address & phone. Unsigned papers stricken, unless corrected promptly
(b) Representations to Court
· a signature implies that, to the best of the signer’s knowledge, with reasonable inquiry, the pleading is:
(1) Made with a proper purpose – not to harass or cause unnecessary delay; AND

(2) warranted by existing law; or a non-frivolous argument to change existing law; AND

(3) well grounded in fact; AND

(4) based on evidence
(c) Sanctions
· limited to what is sufficient to deter repetition
 TC “37. Discovery failures: Sanctions”Rule 37: Failure to Make or Cooperate in Discovery: Sanctions

(a) Motion for Order Compelling Disclosure or Discovery

(b) Failure to Comply with Order
(c) Failure to Disclose; False or Misleading Disclosure; Refusal to Admit
Thompson v. Dept of Housing & Urban Development, p455

· Rule: The 2000 rule changes to the FRCP limit discovery to unprivileged facts relevant to the claim or defense of any party, unless the court determines that there is good cause to permit broader discovery relevant to the subject matter of the action, but not more directly connected to the particular claims and defenses. The rule changes additionally require that discovery of inadmissible facts, which appear reasonably calculated to lead to the discovery of admissible evidence also must be within the scope of permissible discovery.

Poole v. Textron, Inc., p457

· Rule: Sanctions, including attorneys' fees, are justified where a party's refusal to comply with discovery orders is not justified and the attorney has not made a reasonable inquiry into the facts of the case before signing the discovery documents.
V. Avoiding Trial











h) Dismissals

 TC “41. Dismissal of Actions”Rule 41: Dismissal of Actions

(a) Voluntary Dismissal: Effect Thereof
· pl can file for dismissal before answer or by stipulation signed by all parties; w/o prejudice
(b) Involuntary Dismissal: Effect Thereof
· if pl doesn’t comply with rules/court order, def moves for 41b; judgment on the merits (except if dismissal is for SMJ, PJ, Venue, Failure to join under Rule 19)
(c) Dismissal of Counterclaim, Cross-claim, Third-Party Claim
(d) Costs of Previously Dismissed Action
· Court can stay action on 2nd suit until 1st suit costs are paid
 TC “55. Default”Rule 55: Default

(a) Entry
· default entered by clerk when party against whom relief is sought has failed to plead or defend & other party motions
(b) Judgment
(1) By the Clerk

· After default is entered, then clerk enters judgment, when claim is for a sum amount; or
(2) By the Court

· Party applies to court and court determines amount entered as part of judgment.
(c) Setting Aside Default
· Def, after getting notice of default judgment, can motion for court to set aside, for good cause, in accordance with 60(b).
(d) Plaintiffs, Counterclaimants, Cross-claimants
(e) Judgment Against the U.S.
Peralta v. Heights Medical Center, p467

· A default judgment was entered against the Peralta, for non-payment of a former employee's hospital bills. He sought to overturn the judgment on grounds that he was not properly served notice of the initial complaint.

· Rule: A default judgment against a party, entered without sufficient notice, is void for violating due process, even though the party lacked a meritorious defense to the claim upon which the default judgment was based.

i) Summary Judgment

To analyze motion for summary judgment:

1. analyze the elements of the PFC of the underlying cause of action;

2. determine which factual evidence is material;

3. see if the party with the burden of proof has a minimum of evidence on each element of the PFC which would permit a reasonable fact finder to decide in her favor; and

4. deny the motion if there is a sufficiency of evidence, even if disputed, or grant the motion if there is an insufficiency of evidence.

 TC “56. Summary Judgment”Rule 56: Summary Judgment

(a) For Claimant

· plaintiff may seek SJ 20 days after commencement of action; or after service of a motion for SJ by the adverse party

(b) For Defending Party
· def. may make motion for SJ at any time
(c) Motion and Proceedings Thereon
· granted when: (1) no genuine issue of any material fact; and (2) party is entitled to judgment as a matter of law
(d) Case Not Fully Adjudicated on Motion
(e) For of Affidavits; Further Testimony; Defense Required
· party adverse to SJ may not rest on allegations or denials, but must set forth specific facts showing genuine issue
Houchens v. American Home Assurance Co., p35

· Plaintiff Alice Houchens is trying to collect upon two life insurance policies issued by Defendant American Home Insurance Co. on her husband, Coulter Houchens, who disappeared in 1980.

· Rule: Upon a motion for summary judgment by the Defendant, the Plaintiff has the burden of establishing facts showing the existence of an element essential to the Plaintiff's case in order to survive the motion.
· Summary judgment is mandated against a party who fails to make a showing sufficient to establish the existence of an element essential to that party's case, and on which that party will bear the burden of proof at trial. See Celotex Corp. v Catrett
Celotex Corp. v. Catrett, p516

· Rule: To survive a motion for summary judgment under Rule 56(c), the party with the burden of proof at trial must make showing sufficient to establish the existence of an element essential to that party's case. Moreover, the party moving for summary judgment is not required to support its motion with evidence negating the opponents claim.

Bias v. Advantage International, Inc., p521

· Rule: In order to withstand a summary judgment motion once the moving party has made a prima facie showing to support its claims, the nonmoving party must come forward with specific facts showing there is Misa genuine issue for trial.

j) Pretrial Conference

 TC “16. Pretrial Conferences; Scheduling; Mgmt”Rule 16: Pretrial Conferences; Scheduling; Management 

(a) Pretrial Conferences; Scheduling; Management

(b) Scheduling and Planning

(c) Subjects for Consideration at Pretrial Conferences

(d) Final Pretrial Conference

(e) Pretrial orders

(f) Sanctions

Sanders v. Union Pacific Railroad Co., p528

· Rule: Dismissing an action with prejudice as a sanction for failure to comply with a court order is an appropriate response where the party's failure to comply negatively affected the opposing party's ability to prepare for trial.

McKey v. Fairbairn, p532

· Rule: A trial judge has the discretion to refuse to allow a party to change his legal theory during the case by amending the pretrial order.

VI. Trial












k) Fact-finders

 TC “38. Jury Trial of Right”Rule 38: Jury Trial of Right

(a) Right Preserved

· right under 7th Amendment

(b) Demand

· any party may demand a trial by jury ... no later than 10 days after the service of the last pleading directed at issue

(c) Same: Specification of Issues

· specify the issues which the party wishes so tried, otherwise all issues so triable will be deemed demanded
(d) Waiver

· raise it or waive it

(e) Admiralty and Maritime Claims

· no jury trial for you!
 TC “39. Trial by Jury or by the Court”Rule 39: Trial by Jury or by the Court

(a) By Jury

(b) By the Court
· issues not demanded for trial by jury shall be tried by the court; the court may order a trial by jury
(c) Advisory Jury and Trial by Consent
(d) Assignment of Cases for Trial
 TC “52. Findings; Judgment on Partial Findings”Rule 52: Findings by the Court; Judgment on Partial Findings
(a) Effect

(b) Amendment
· on party’s motion filed no later than 10 days after entry of judgment, the court may amend its findings – or make additional findings – and may amend the judgment accordingly.
(c) Judgment on Partial Findings

28 U.S.C. § 144: Bias or Prejudice by Judge 

28 U.S.C. § 455: Disqualification of Justice, Judge, Magistrate, or Referee in Bankruptcy

28 U.S.C. § 1861-1867: Juries; Trial by Jury

b) Judicial Control of the Jury

 TC “50. Judgment as a matter of law, etc”Rule 50: Judgment as a Matter of Law in Jury Trials; Alternative Motion for New Trial; Conditional Rulings

(a) Judgment as a Matter of Law

· after party is fully heard on an issue, before going to jury, if no legally sufficient evidentiary basis for reasonable juror to find for that party. Same test as SJ
(b) Renewing Motion for Judgment After Trial; Alternative Motion for New Trial
· JNOV: failure to raise a 50(a) directed verdict results in waiver of ability to raise 50(b). Must be made within 10 days of judgment
· Plaintiff presents case in trial. Def moves for DV. If denied, def puts on case. Then pl moves for DV. If denied, then decision goes to jury. If jury finds for pl, then def moves for JNOV (or vice versa)
(c) Granting Renewed Motion for Judgment as a Matter of Law; Conditional Rulings; New Trial Motion
(d) Same: Denial of Motion for Judgment as a Matter of Law
Reid v. San Pedro, LA & Salt Lake Railroad, p584

· cow on the tracks case

· Rule: Where the undisputed evidence of the plaintiff, from which the existence of an essential fact is sought to be inferred, points with equal force to two things, one of which renders the defendant liable and the other not, the plaintiff must fail.

· Issue: Whether the court should affirm a verdict against a defendant where the evidence supports two possibilities, one of which would impose liability on the defendant, while the second would not. Holding: No.
Pennsylvania Railroad v. Chamberlain, p594

· Rule: A defendant is entitled to a directed verdict in a case where the proven facts give equal support to each of two inconsistent inferences, where the plaintiff has the burden of proof.

c) Judicial Control

 TC “59. New Trials; Amendment of Judgment”Rule 59: New Trials; Amendment of Judgments

Judge empowered to grant motion by moving party or its own initiative (flawed verdict or procedure)
(a) Grounds

· new trial granted on issues (1) in action in which there was trial by jury and (2) in action without jury. Logically, two categories: (1) when jury clearly reached the wrong verdict; or (2) when a serious procedural error occurred during trial
(b) Time for Motion
· new trial granted on issues (1) in action in which there was trial by jury and (2) in action without jury
(c) Time for Serving Affidavits
(d) On Court’s Initiative; Notice; Specifying Grounds
· Court may, on its own initiative, order new trial; no later than 10 days after entry & after giving parties notice & opportunity
(e) Motion to Alter or Amend a Judgment
Norton v. Snapper Power Equipment, p42

· Issue: When should a court grant a judgment notwithstanding the verdict?
· Holding: Only where the evidence so strongly and so favorably points in the favor of the moving party that reasonable people could not arrive at a contrary verdict.
· Rule: The test for granting a judgment notwithstanding the verdict is the same as the test for granting a directed verdict.

Lind v. Schenley Industries, p604

· Rule: The reversal of a trial court's motion for a new trial is reversible if the trial court failed to apply the proper legal standards in granting the motion.

VII. Preclusive Effects of Judgment








l) Claim Preclusion (Res Judicata)

Requirements
· same claim

· same scope of action (arising from same transaction/occurance)

· same parties or parties in privity (litigating the same legal right)

· final judgment on the merits

Goals
· fostering of efficiency

· prevention of inconsistency


28 U.S.C. § 1738: Full Faith and Credit
· every court in the US must give full faith and credit to judgments from any other court in the US

· requires federal courts to give state court judgments the same preclusive effect such a judgment would have in a state court
Rush v. City of Maple Heights, p46

· Rule: Where a person suffers both personal injuries and property damage as a result of the same wrongful act, only a single cause of action arises because the different injuries are really separate items of damage from the single act.
Frier v. City of Vandalia, p658

· crazy case where the guy got his cars towed b/c he parked them on narrow street, cars had to drive on someone’s lawn to get down the street, but it was a small town so cops didn’t write a ticket, so just towed cars after trying to get in touch with him

· he first filed suit in state court seeking replevin, later filed suit in federal court alleging due process violation

· Issue: Whether a litigant's state court traffic law claim precludes a second suit alleging a Due Process violation.
· Holding: No. The court relied on its belief that two of the goals of claim preclusion are efficiency and judicial economy. Here, because Plaintiff's procedural due process claim required an entirely different showing than his suit to recover his cars from the garage without paying a fee, the court held that Plaintiff's second suit was not barred because of claim preclusion.
Martino v. McDonald’s System, Inc., p667

· McDonald’s owner who helped his son open a Burger King, violating his contract with Mc-D’s

· Rule: When facts form the basis of both a defense and a counterclaim, the defendant's failure to allege these facts as a defense or a counterclaim does not preclude him from relying on those facts in an action subsequently brought by him against the plaintiff.
· rule is not absolute - precedent and policy require that res judicata bar a counterclaim when its prosecution would nullify rights established by the prior action

· Issue: Whether a consent judgment against Plaintiffs precludes the cause of action in the present lawsuit.

· Holding: claim preclusion bars the action. 

Searle Brothers v. Searle, p673

· Rule: The plea of collateral estoppel can only be asserted against a party in the subsequent suit that was also a party or in privity with a party in the prior suit.

· Issue: Whether claim preclusion precludes an action by a plaintiff who was not a party to an earlier divorce decree, contesting the ownership of a piece of property partitioned in the divorce decree. Held: No

· Tests to determine the applicability of res judicata as a basis for applying the collateral estoppel doctrine:

1. Was the issue decided in the prior adjudication identical with the one present in the action in question?

2. Was there a final judgment on the merits?

3. Was the party against whom the plea is asserted a party or in privity with a party to the prior adjudication?

4. Was the issue in the first case competently, fully, and fairly litigated? 

· privity means “one whose interest has been legally represented at the time.” This includes a mutual or successive relationship to rights in property.

· The right to intervene as a party in a prior suit does not bind the party in the subsequent suit where he failed to so intervene

Gargallo v. Merrill Lynch, Pierce, Fenner & Smith, p683

· Rule: A state court final judgment on the merits has no claim preclusive effect with respect to federal claims not within the jurisdiction of the state court, even though the federal claims arose out of the same transaction as the state court claims. 

· The first rule in determining whether a prior state court judgment has preclusive effect in a federal court is that the full faith and credit statute requires a federal court to give a state court judgment the same preclusive effect such judgment would have in a state court.

· Issue: whether a federal district court may give claim preclusive effect to an Ohio judgment regarding federal securities laws that are within the exclusive jurisdiction of the federal courts. Held: No.
· Claim preclusion holding: Ohio claim preclusion law would bar the claim asserted in pl's district court complaint had it been filed in an Ohio court

· Federal Exclusivity holding: Ohio court did not have subject matter jurisdiction over pl's federal securities law claims, therefore they do not give claim preclusive effect

m) Issue Preclusion (Collateral Estoppel)

Requirements
When:


[1] an issue of fact or law is


[2] actually litigated and determined by


[3] a valid and final judgment


[4] the determination is essential to the judgment,

the determination is conclusive in a subsequent action between the parties, whether on the same or a different claim


Illinois Central Gulf Railroad v. Parks, p688

· husband who originally sued for loss of consortium of wife then sued for his own injuries.

· claim is different, so res judicata does not apply. Issue preclusion applies from the facts and questions determined from his wife’s injury claim from the same accident.

· Rule: Issue preclusion, which allows the judgment in the prior action to operate as an estoppel as to those facts or questions actually litigated and determined in the prior action, only applies if the moving party can show that the specific factual issue in question was actually adjudicated on the merits in the prior suit.

Parklane Hosiery Co. v. Shore, p695

· The plaintiff in a securities fraud stockholder's class action suit against a defendant sought collateral estoppel following an SEC action against the same defendant in which the district court reached a factual decision on the merits.
· Rule: A plaintiff should be allowed to employ offensive collateral estoppel unless it would have been easy for the plaintiff to have joined in the earlier action, or collateral estoppel would be unfair given the circumstances.

· Issue: Whether a party who has had issues of fact adjudicated adversely to it in an equitable action may be collaterally estopped from relitigating the same issues before a jury in a subsequent legal action brought against it by a new party. Holding: yes.

· Offensive use of collateral estoppel does not promote judicial economy in the same manner as defensive use does. The preferable approach is not to preclude the use offensive collateral estoppel, but to grant trial courts broad discretion to determine when it should be applied.

· Defensive gives a pl a strong incentive to join all potential defs in first action – cuts down on litigation

· THE PRINCIPLES OF THIS CASE (OFFENSIVE ISSUE PRECLUSION) DO NOT APPLY IF DEF. IS THE UNITED STATES


State Farm Fire & Casualty Co. v. Century Home Components, p703 

· Forty-eight property owners consolidated an action against a home building company following a fire. Because several other plaintiffs had already received judgments against the defendant building company, the forty-eight plaintiffs sought to collaterally estop the defendant from litigating the issue of liability. 

· Rule: where there are several lawsuits with varying and inconsistent verdicts, issue preclusion should not apply.

· Whether current plaintiffs may use two favorable prior judgments against the current defendant to collaterally estop the present defendant from litigating liability, when there have also been two favorable prior judgments rendered in favor of the current defendant. Holding: No.
VIII. Jurisdiction











a) Personal Jurisdiction

· In what states can P sue D? We’re not worried about state or federal court – that’s SMJ.

· The court must have power to give that adjudication. Either has power over D herself of D’s property.
· Three kinds of PJ:

· In Personam (court has power over D herself)
· can be either general or specific

· general jurisdiction – D can be sued in a forum on a claim that arose anywhere in the world

· state of domicile (for individuals) and incorporation and principal place of business (for corporations) comprise the easy instances of general jurisdiction.
· specific jurisdiction – D is being sued on a claim that has some connection to the forum
· In Rem (power over D’s property)
· Quasi In Rem (also power over D’s property, but dispute is not over property)

14th Amendment § 1
· forbids states from “depriv[ing] any person of life, liberty, or property, without due process of law
1. CONSENT as a substitute for POWER

· consent can be a substitute for power; if consent, no need for minimum contacts; consent alone is sufficient to establish jurisdiction. Still need notice.

· D may consent to jurisdiction in three ways:

· express consent: can be made before or after a suit is filed; is sufficient for jurisdiction (regardless of other contacts)

· implied consent: pl who files suit in forum consents to personal jurisdiction for that lawsuit; Defendant: raise it or waive it. If def files other claims or defenses in the proceeding, they are deemed to having consented to jurisdiction


Carnival Cruise Lines, Inc. v. Shute, p141

· passenger injured on cruise ship v. cruise line that put forum selection clause on ticket

· Issue: whether the court should enforce a forum-selection clause forcing individuals to submit to jurisdiction in a particular state. Holding: Yes, as long as the clause is fair.

· Rule: forum-selection clauses forcing individuals to agree to submit to jurisdiction in a particular place are enforceable so long as they pass the test for judicial fairness.
2. POWER

· how do we know if the court has power? DUE PROCESS CLAUSE sets boundaries for court’s power
· there’s another step: the court must have a statute that gives it PJ in this case – LONG ARM STATUTE

· First step: “Is there a statute that allows it?” If there’s no statute, no PJ
· Second step: If there is a statute, evaluate if it’s constitutional
1. Statutory Test

· Is there a statute or rule that gives the court jurisdiction? If no statute, no PJ. MUST have enabling legislation to have power over non-resident D, usually long arm statute
· Look at Long Arm Statute first, if it doesn’t grant PJ over D, then there is no need to do Constitutional test (Int’l Shoe)
· Long Arm Statute: grants courts in forum state power over a non-resident D who performs or causes to be performed certain acts within the state.

· usually designates specific acts as warranting jurisdiction (ex: transaction of any business within state, tortuous act, marital domicile, contracting to insure, real property)

· Cannot extend beyond what the Constitution allows, but can limit jurisdiction to less than allowed by the Constitution

Gibbons v. Brown, p160

· two years after Gibbons, TX resident, sued Mr. Brown in Florida, Mrs. Brown brought suit against Gibbons in FL

· Issue: whether by previously availing oneself of a jurisdiction as a pl. automatically renders one subject to defending later suits in the same jurisdiction. Holding: No.

· Rule: merely bringing a suit in a particular jurisdiction does not act indefinitely to expose that party to defending a future suit in the same jurisdiction.
CA Long-Arm Statute, p160

· grants the courts the full scope of personal jurisdiction permissible under the due process clause.

· “A Court of this state may exercise jurisdiction on any basis no inconsistent with the Constitution of this state or of the United States.” CA Code of Civ Pro § 410.10

NY long-arm statute, p162

· does not extend its jurisdictional reach to the full extent permitted by the constitution

· see casebook, pg 162


2. Constitutional Test

· D must have such contacts with the forum state that the exercise of PJ would be fair and reasonable. D must also be given appropriate notice of the action and an opportunity to be heard.
· how broadly can a court exercise jurisdiction constitutionally?

· if D has consented to jurisdiction, was served with process within the forum state, or was domiciled in the state (Traditional Rule (Pennoyer)), that might be enough! Must also say that even though there is a traditional basis, some justices say that you have to go through the Shoe test 


Pennoyer v. Neff, p61

· stresses raw physical power – state has power over people and property within its boundaries

· gives us the traditional basis of In Personam Jurisdiction:

1. the D is served with process while in the forum

2. D’s agent was served in the forum

3. the D is domiciled in the forum (gives general jurisdiction)

4. D consents to jurisdiction

· shows that it is difficult to get IPJ under Pennoyer – as society became more mobile, this became a problem. Supreme Court wanted to expand it.

· Issue: can judgments obtained against non-residents who fail to appear in court be sustained by default judgments where service of process is accomplished solely through publication?

· Rules: proceedings in a court of law to determine the personal rights and obligations of parties over whom the court has not jurisdiction are invalid for want of due process of law

1. A state has exclusive jurisdiction over people and property within its borders.

2. No state can exercise jurisdiction over people or property in other states.

3. Judgments in personam without personal service of process shall not be upheld.

4. Judgments in rem with only constructive service may be upheld.

5. The “Full Faith and Credit” clause of the Constitution only applies “when the court rendering the judgment had jurisdiction of the parties and of the subject-matter”.

· FOUNDATION FOR JURISDICTION – NO LONGER GOOD LAW (Traditional basis may still be evaluated)

In Rem Requirements
· less important today than it used to be b/c we’ve expanded in persomam

· jurisdiction over D’s property

· what is the difference between in rem and quasi in rem?

· In Rem: dispute is over who owns the property

· Quasi In Rem: dispute has nothing to do w/ ownership of the property

· how do we do this today? attachment statute
· basically says that the court can seize or attach property that is in the forum that the D owns or claims to own

Constitutional Test
· Pennoyer said that all you need to do is seize or attach at the outset of the case

· Shaffer Sup Ct held that for the constitutional test for IR and QIR, you must access whether there are minimum contacts 

· for QIR, there’s no question that the present of the property is not enough to get jurisdiction – have to do Shoe test.

Shaffer v. Heitner, p87

· Rule: the minimum contacts standard for jurisdiction applies to proceedings in rem as well as proceedings in personam. 

· Reasoning: suits really affect a person’s interest in property, not the physical property itself. Because due process protects a person’s interest in property, in rem cases should be analyzed according to the same due process standard used in in personam cases.

· Shaffer does not destroy in rem jurisdiction: Shaffer merely prevents the use of quasi in rem jurisdiction when property is the only contact and the action has nothing to do with the property.

· Property alone may be enough: if the case directly involves ownership of the property (a true in rem action) the property is enough of a contact to satisfy the minimum contacts test.

Requirements for IN PERSONAM Jurisdiction

· as established by International Shoe, D must have certain minimum contacts with the forum state that are not against traditional notions of fair play and substantial justice. 

· minimum contacts: D must have sufficient minimum contacts with the forum so that the exercise of jurisdiction is fair and reasonable. 2 key factors:

a) purposeful availment: some voluntary action by the D establishing a relationship with the forum, purposely availing herself “of the privilege of conducting activities within the forum state, thus invoking the protections of its laws” (Hanson)

· Rationale: gives D fair warning that a particular activity may subject them to that state’s jurisdiction (Burger King); Also, gives a “degree of predictability to the legal system that allows potential D’s to structure their conduct with some minimum assurance as to where that conduct will and will not render them liable” (WWV)

· purposeful availment may be found more easily with regard to a D’s commercial activity than with regard to noncommercial activity (ex. Burger King)

· stream of commerce: split court. Asahi
b) Foreseeability – Int’l Shoe contacts require that it be foreseeable that the D’s activities make her amenable to suit in the forum. The D MUST know or reasonably anticipate that her activities in the forum render it foreseeable that she may be hailed into court there. See Hanson (relocating), WWV (product - car), Burger King (long-term business agreement) 

· Fairness – In addition to having minimum contacts with the forum, Int’l Shoe requires that the exercise of PJ not offend traditional notions of fair play and substantial justice. Greater fairness analysis can lead to a need for fewer contacts with the forum state in order to establish PJ.
· Fairness factors from Worldwide Volkswagon
· greater concerns with foreign Ds. Court recognized the “unique burdens placed upon one who must defend oneself in a foreign legal system” Asahi
International Shoe Co. v. Washington, p77
· time had come to restate the principles – now we can get IPJ even if D is not in the forum.
· we have jurisdiction if the “D has such minimum contacts with the forum that exercise of jurisdiction does not offend traditional notions of fair play and substantial justice”

· Issue: whether a non-resident corporation with no offices within a state, and making no contracts there, is subject to jurisdiction in the state by virtue of soliciting sales orders within the state and shipping merchandise to the state.
· Rule: jurisdiction is proper over a D who has “certain minimum contacts with [the state] such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice’”
· fair play and substantial justice: the inconvenience of litigating in a distant forum is relevant
· most quoted text on jurisdiction: “but now that the capias ad respondendum has given way to personal service of summons or other form of notice, due process requires only that in order to subject a defendant to a judgment in personam, if he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend “traditional notions of fair play and substantial justice””, p78
· the D who deliberately chooses to take advantage of the “benefits and protections of the laws” of a state will not be heard to cry “foul” when that state holds her to account in its courts of her in-state acts.
· continuous and systematic/large volume of business/not necessarily related - general jurisdiction
· continuous/systematic/related - specific jurisdiction
· single/isolated/closely related to cause of action - specific jurisdiction
· single/isolated - no jurisdiction


McGee v. International Life Insurance Co., p84

· CA life insurance beneficiary v. TX life insurance company

· relatedness (P’s claim arose from the D’s contact w/ CA)

· Issue: whether a non-resident corporation is subject to jurisdiction in a state in which it never had any agent or office, merely because it was a party to a contract with a resident of the state.

· Rule: a state court’s jurisdiction satisfies due process when it is based on a contract with substantial connection with that state.

· With increasing nationalization of commerce has come a great increase in the amount of business conducted by mail across state lines.

· Reaching Out: Has to have done something purposefully directed at the forum state
Hanson v. Denckla, p85

· Court held that he person’s unilateral move to Florida did not establish contacts between the Delaware trustee and Florida. The trustee did not play a role in the person’s move.

· the D must have “purposely availed itself of the privilege of conduction activities within the forum State, thus invoking the benefits and protections of its laws”

· Rule: the unilateral activity of a pl who claims some relationship with a non-resident D cannot satisfy the requirement of contact with the forum state.

· no jurisdiction – bank had no relevant contacts w/ FL, no purposeful availment
WorldWide Volkswagen Corp. v. Woodson, p98

· family that purchased car in NY, got into accident in OK v. car manufacturer

· Rule: a consumer’s unilateral act of bringing the D’s product into the forum state is not a sufficient basis for exercising personal jurisdiction over the D 

· a connection counts as a contact only if it results from an act that the defendant purposefully directed at the forum state

· Fairness tests: Fairness comprised five factors:

1) the burden on the defendant, which the Court indicated was the “primary concern”

2) the interest of the forum in adjudicating the case

3) the plaintiff’s interest  in obtaining “convenient and efficient relief”

4) the interest of the interstate judicial system in efficient resolution of controversies; and

5) the “shared interest of the several states in furthering fundamental substantive social policies”
· Fairness irrelevant absent contacts: Court held that these fairness factors were not to be considered unless there were purposeful contacts between the D and the forum

· OK does not have jurisdiction – no purposeful availment, it is not foreseeable to D that he would be sued in the forum

Calder v. Jones
· National Enquirer distributed story about an actress in CA. Principal place of business in FL. Calder is editor.

· you can have contact with the forum, even if you don’t enter it

· if you cause an effect in the forum, jurisdiction can be found 

Burger King Corp. v. Rudzewicz, p114

· Issue: whether jurisdiction is appropriate where non-resident defs. have willingly negotiated and entered into a contract with a corporation residing in the forum state. Holding: Yes.

· Rule: where a D who has purposefully directed his activities at forum residents seeks to prevent jurisdiction, he must present a compelling case that the presence of some other considerations would render jurisdiction unreasonable.

· merely entering into a contract with a resident of the forum is not alone sufficient. But if the contract is negotiated and/or to be performed in the forum, that is evidence that the parties have purposefully availed themselves of the forum

· made it clear that there are two parts:

· contacts – you must have contact before you look at fairness
· fairness

· Sup. Ct. said burden is on D to show that forum is unconstitutional.
· must show that it is so gravely inconvenient that you are at a severe disadvantage in the litigation. May be inconvienient, but it’s not unconstitutional. 

Asahi Metal Industry Co. v. Superior Court, p107

· split case; both schools of thought are valid; talk about both schools of thought on exam

· pl sued a Taiwanese D, who in turn impleaded a Japanese third-party D; all claims other than the claim b/t the Taiwanese D and the Japanese third-party D were settled. 

· stream of commerce case: plurality opinion – Justice White & three others opined that placing the item in the stream of commerce, with the knowledge that it would end up in a particular forum, constituted purposeful availment. O’Connor & three others opined that there would also have to be a showing that the D took some additional step to avail itself of the forum. 

· WorldWide fairness tests used.

· Rule: the substantial connection between the D and the forum state necessary for a finding of minimum contacts must come about by an action of the D purposefully directed toward the forum state. 

· Holding is that CA does not have jurisdiction.

· Majority Opinion (O’Conner): “mere awareness” that stream of commerce may bring goods into the state after they leave D’s hands is not enough to “purposefully avail.”  Must show that D seeks to serve the market in the particular state- designing products for the market or advertising there. 

· Concurring Opinion (Brennan) (lesser showing): sending goods into the stream of commerce in substantial quantities constitutes “purposeful availment,” whether or not they know the goods will be sold in a particular state or cultivates customers there.  They foresee and benefit from such sales.
Burnham v. Superior Court, p132

· NJ resident that visited CA and was served with divorce petition while visiting

· the claim on which he was sued had nothing to do with his activities in the state, so if there is jurisdiction, it must be general. 

· Issue: Does service of process in the forum still survive? Does it give you general jurisdiction? Or do we have to apply minimum contacts?

· Justices split – Stevens wouldn’t vote again.

· Scalia – service in state does give general jurisdiction b/c of its historical pedigree.

· Brennan – historical pedigree is irrelevant. Have to access International Shoe. 

· No law since they split 4-4
· jurisdiction based on in-state service only requires that the D be present in the state at the time that the summons and complaint are served upon her. D need not have had any contact with the state at the time of the events giving rise to the suit.

· Rule: “jurisdiction based on physical presence alone constitutes due process because it is one of the continuing traditions of our legal system that define the due process standard of ‘traditional notions of fair play and substantial justice’”

Pavlovich v. Superior Court, p120

· Issue: Whether a state court may exercise jurisdiction over a non-resident whose only connection to the state is an internet posting on the WWW. Holding: No.

· Rule: a P asserting a claim based on specific jurisdiction against a non-resident D performing no business in the state must point to contacts that demonstrate that the D expressly aimed its tortuous conduct at the forum state.

· Reasoning: b/c D’s web site was passive (static), there were not sufficient purposeful contacts b/t the D and the state to allow the court to exercise personal jurisdiction.
Milliken v. Meyer, p76,126

· Rule: Domicile – individuals can be sued in the state of their domicile for all claims., even if they are not present in the state at the time.
Coastal Video Communications Corp. v. The Staywell Corp., p126

· Rule: specific jurisdiction exists where the suit arises over the D’s activities in the forum state. General Jurisdiction arises when a D’s contacts with the state are so continuous and systematic that the D may be subject to suit for causes of action unrelated to its in-state activities. 

· Issue: whether a state’s long-arm statute permits jurisdiction over a non-resident corporation whose only business within the state is advertising and soliciting business on its internet website. Pl’s motion for discovery on this issue was granted; D’s motion to dismiss held in abeyance. 

Gator.com Corp. v. L.L.Bean, Inc, p132 n.2

· reasonableness test for specific jurisdiction. Seven factors:

extent of purposeful interjection

burden on the D to defend the suit in the chosen forum

extent of conflict with the sovereignty of the def's state

the forum state's interest in the dispute

the most efficient forum for judicial resolution of the dispute

importance of the chosen forum to the pl's interest in convenient and effective relief

existence of an alternative forum

3. Notice


 TC “4. Summons”Rule 4: Summons

· process consists of the summons and a copy of the complaint

· summons is official court notice

· service can made by ANY NON PARTY who is at least age 18 Rule 4(c)(2)

· how do we serve an individual? 

· Start with Rule 4(e)(2) – gives you 3 choices

· personal service anywhere in the state

· substituted service – this is OK if it is at the D’s usual abode or dwelling house AND must serve someone of suitable age and discretion who resides there.

· serve the D’s agent – can be appointed by contract or by operation of law

· 4(e)(1) allows us to use any method for serving process that is allowed by state law. Not just case where federal court sits, but also state where service is given

· service on a corporation – Rule 4(h)
· we have to serve an officer or managing or general agent of that corp. (somebody with sufficient responsibility that we expect him to transmit important papers)

· 4(e)(1) applies as well – state law allowed

· waiver by mail – Rule 4(d)
· Rule 4(d) does not allow service of process by mail, it is WAIVER of service of process by mail. You send process and waiver form. D can waive service by returning waiver form. 

· geographic limits - Rule 4(k)(1)(a)
· says we can service process throughout the state

· also provides that a federal court can only serve outside the state in which it sits if a state court could

· narrow exceptions in (k1b) and (k1c) but they are very narrow



4(k): Territorial Limits of Effective Service

(1) Service of a summons or filing a waiver of service is sufficient to establish personal jurisdiction over a defendant if:

(A) the forum district’s state laws allow it; or

(B) the defendant is a joined party (per rule 14 and 19) and is served within 100 miles from where the summons was issued; or

(C) the defendant is subject to the Federal Interpleader jurisdiction (per 28 U.S.C. § 1335); or

(D) it is authorized by a U.S. statute

(2) Defendant not subject to jurisdiction of any state: A waiver of service notice or service of a summons is effective to establish personal jurisdiction if:

a. the defendant is not subject to the jurisdiction of any state; and

b. the exercise of jurisdiction over the D is consistent with the Constitution and laws of the U.S.; and

c. the claims arise under Federal Law

See also Federal Forms 1A & 1B


Mullane v. Central Hanover Bank & Trust Co., p146

· Constitutional standard for notice

1. notice must be reasonably calculated under all circumstances to apprise the D of the suit

2. As long as service is completed, even if you didn’t get it, it’s been satisfied

3. notice by publication – almost always done in newspapers. Almost always invalid. Rare that the kind of notice is reasonably calculated. 

· beneficiaries of trust v. Trust Co. that attempted to settle an account, giving notice in newspaper

· Rule: notice of service of process must be of such nature as reasonably to convey the required information, and it must afford a reasonable time for those interested to make their appearance. 

· Issue: Whether sufficient notice was supplied to non-residents of legal action affecting them by the publication of an announcement in a local newspaper. 

· Holding: No, because the statutory notice was not reasonably calculated to reach those who could have easily been informed by other means.

Opportunity to be Heard
· we’re usually talking about pre-judgment seizure of property. Classic case is repossession.

· How do we do it today?

· Court has given us safeguards, but haven’t told us what the minimum we must have is. Five factors:

1. the P must give an affidavit of the claim (under penalty of perjury) that he has right to the property

2. P must show specific facts that she is entitled to possession

3. you have to get a court order to seize the property

4. P may be required to post a bond

5. D gets a hearing on the merits at some point
c) Subject Matter Jurisdiction

· are we going to state or federal court in the state that has personal jurisdiction?

· JURISDICTION OVER CLAIMS

· Federal courts have limited SMJ from Article III of the Const. – must meet basis of SMJ

· outlines the role of the Supreme Court and the rest of the judicial branch of the federal gov’t. 
· SMJ of the federal courts is limited to the categories enumerated in Article III, §2 of the Constitution
· State courts have general SMJ – can hear any cognizable claim. 

· minor exception – some federal question cases have EXCLUSIVE Federal ct. juris – anti-trust, patent infringement, etc – this is rare


Challenging Federal Subject Matter Jurisdiction

· if there is no basis for Federal subject matter jurisdiction in a diversity case, move for dismissal under Rule 12(b)(1)
· if party is arguing that a complaint does not state a claim arising under federal law, the district court should examine the federal question not as a matter of jurisdiction but on a Rule 12(b)(6) motion to dismiss the substantive claim
1. Federal Question

· citizenship is irrelevant

· we need a claim that arises under federal law

· You only look at the complaint – do not look at what the D has filed

· In the complaint, look only to P’s claim itself, it is that claim that must arise under federal law

· is the P enforcing some federal right?

· claim said breach of contract, also that new federal law banning free passes does not apply to us, but there is NO FEDERAL QUESTION b/c their claim does not arise under federal law. Are they enforcing a federal right? NO!

· whatever federal law prof. mentions, ask yourself if that pl is enforcing a right under that law? if yes, fed. ques., if no, then not


28 U.S.C.  § 1331: Federal Question

· “The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.”

· concurrent, not exclusive. In most cases, fed. ques. may be litigated in either state or federal court.



Other Statutes
· 28 U.S.C. §1333: gives district courts original jurisdiction over admiralty or maritime matters
· 28 U.S.C. §1334: gives federal district courts jurisdiction over matters connected w/ bankruptcy
· 28 U.S.C. §1338: gives district courts exclusive jurisdiction over patent, plant variety protection, and copyright infringement claims, and concurrent jurisdiction over trademark claims. 
· 28 U.S.C. §1343: special provision that relates to cases arising under various federal civil rights laws

Louisville & Nashville Railroad v. Mottley, p182

· railroad co v. people whose lifetime passes were not renewed because a fed. law was passed banning free passes

· Issue: whether federal question jurisdiction is established where the only reference to federal law in the complaint is the pl’s allegation of what he anticipates will be the defense to his cause of action. Holding: no.

· Rule: subject matter jurisdiction, based on a suit arising under the Constitution and laws of the US is established only when the pl’s statement of his own cause of action shows that it is based upon those laws or the Constitution. (well-pleaded complaint rule)
2. Diversity of Citizenship


28 U.S.C. § 1332: Diversity of Citizenship; Amount in Controversy; Costs

· Two basic requirements. Unless both satisfied, federal court cannot hear the case:

1. Diversity: suit must involve pls and defs who are “citizens of different states” or “citizens or subjects of a foreign state”

2. Amount in controversy: case must involve “amount in controversy” in excess of $75,000

· concurrent, not exclusive

· diversity must exist at the commencement of the action

· burden of establishing: pl must include a statement in her federal complaint alleging that the requirements of diversity are satisfied

Citizens of different states
· complete diversity rule – there is no diversity if any P is a citizen of the same state as any D – Strawbridge
· citizenship of a human being – a US citizen is a citizen of the state in which he is domiciled. Domicile is established by:

· physical presence in the state AND

· intent to make that your permanent home

· You can only have one domicile at a time. You only change your domicile by intending to make your new place your permanent home

Citizenship of a Corporation
· corps. do not have domicile. They have §1331(c)(1) citizenship where:

· all states where incorporated AND

· the one state where it has its principle place of business (PPB)

· how do we figure out PPB?

· nerve center – where the decisions are made (headquarters)

· the muscle center – place of activity – where the corp does more stuff that anywhere else

· total activities – you must access both  nerve and muscle centers. Most courts use nerve center unless all the activity is in  a single state

· CORP CAN ONLY HAVE ONE PRINCIPLE PLACE OF BUSINESS

Amount in Controversy
· amount must exceed $75k not including interest on the claim or the costs of litigation

· the P’s claim governs unless it is clear to a legal certainty that she cannot recover that much

· AGGREGATION – if we must add two or more claims to get over $75k

· rule – we aggregate claims if there is one P v. one D – we can aggregate all the claims that P has even if they are completely unrelated

· there is NO AGGREGATION if there are multiple parties on either side

· this is all found in case law

· for joint claims, use the total value of the claim, we don’t care how many parties are on each side


Redner v. Sanders, p193

· NY citizen living in France brought suit against NY citizens in federal court, claiming diversity

· Issue: whether residency in a foreign State is sufficient diversity to warrant Federal jurisdiction on grounds of diversity jurisdiction. Holding: No.

· Rule: for purposes of determining whether diversity jurisdiction exists, a person is a “citizen” of the state in which he or she is “domiciled.” For adults, domicile is established by physical presence in a place in connection with a certain state of mind concerning one’s intent to remain there.

Saddeh v. Farouki, p198

· Greek citizen v. Jordanian resident residing in Maryland with “permanent resident” status who defaulted on loan

· Rule: citizenship at the time the suit is filed is the proper determination of citizenship for diversity purposes, while diversity is destroyed in a suit between two aliens.


Kroger v. Omaha Public Power District, p755

· wife of electrocuted guy v. owner of electrical lines

· example of the limits of the joinder rule and permissible impleading of parties. 
· Rule: The plaintiff in a wrongful death suit by electrocution cannot name as the sole defendant the previous owner of the electrical lines, where defendant owed no duty to the plaintiff, the breach of which would give rise to liability. 


Owen Equipment & Erection Co. v. Kroger, p758

· same case as above, but respondent (Iowa resident) amended complaint naming an Iowa corp. as a def.

· Rule: Diversity jurisdiction does not exist unless each defendant is a citizen of a different state from each plaintiff, even where the non-diverse defendant is impleaded through ancillary jurisdiction. 

· Issue: Whether a federal court has ancillary jurisdiction over a third-party defendant named in an amended complaint in a suit in which complete diversity exists between the plaintiff and the original defendant, but where the newly named third-party defendant is a citizen of the same state that the plaintiff is. Holding: No.

3. Supplemental Jurisdiction

Supplemental Jurisdiction under § 1367 requires three-part analysis:

1. does the court have constitutional power under Article III, § 2 to hear the supplemental claim?


- exists if there is a proper claim within the jurisdiction of the federal court and the related claim arises from the same nucleus of operative facts. Gibbs
2. is there a statutory grant of jurisdiction over the related claim? (usually granted under § 1367)

3. One the court determines 1 & 2, it must decide, based on the various discretionary factors in § 1367(c) whether to do so.

- if a state claim is brought under Rule 18 as a permissive counterclaim, supplemental jurisdiction does not extend to that claim


28 U.S.C.  § 1367: Supplemental Jurisdiction
· clarified the authority of the federal courts to entertain claims that are related to proper federal claims, but are not jurisdictionally proper in themselves.

· (a) federal courts have supplemental jurisdiction over all other claims related to the original claim which they had jurisdiction over

· (b) exceptions – if federal jurisdiction is based on diversity, then supplemental jurisdiction does not extend over claims against parties joined under Rules 14, 19, 20, or 24.

· (c) authorizes the court to decline jurisdiction over supplemental claims for four reasons (see statute)

Jin v. Ministry of State Security, p207

· Rule: To determine when assertion of supplemental jurisdiction is appropriate, District Court must determine whether state and Federal claims derive from common nucleus of operative fact and, if so, whether judicial economy, convenience and fairness to litigants weigh in favor of doing so

· sets the precedent that this type of case should be held in Federal court

4. Removal

· only goes from state to federal – if it doesn’t belong in federal, federal ct. will remand back to state ct.

· only D can remove, P cannot

· you can remove within 30 days of service of the document that first makes the case removable

· you can remove the case if there’s federal SMJ (has to meet diversity or federal question)

· there are two exceptions: EXCEPTIONS ONLY APPLY IN DIVERSITY CASES:
· no removal if any D is a citizen of the forum

· no removal of a diversity case more than one year after it was filed in state court



28 U.S.C. § 1441: Actions Removable Generally

(a) authorizes removal of state court actions “of which the district courts of the US have original jurisdiction”

(b) a diversity case is only removable if “none of the parties in interest properly joined and served as defs is a citizen of the State in which such action is brought”

(c) entire case can be removed and federal court can decide all issues, or remand all matters in which State law predominates

(d) any civil action brought in a State court against a foreign state can be removed by the foreign state to the Federal court that has jurisdiction. Upon removal, the action is tried in court w/o jury. Time limitations - § 1446(b)

(e) the federal court is not precluded from hearing the case simply because the state court lacked jurisdiction over it



28 U.S.C. § 1446: Procedure for Removal

(a) defs desiring to remove a civil action or criminal prosecution from a State court shall file in the Federal court for the district and division within which such action is pending a notice of removal pursuant to Rule 11, FRCP, containing short and plain statement of grounds for removal, together w/ copy of all process, pleadings, and orders served to def

(b) notice of removal shall filed within 30 days after receipt by the def

(c) after filing notes the def shall give written notice thereof to all adverse parties and shall file a copy of the notice w/ the State court, which shall effect removal and the State court shall proceed no further unless and until the case is remanded



28 U.S.C. § 1447: Procedure after Removal Generally

(a) if plaintiff disagrees w/ removal, he makes a motion to remand – if the basis is anything other than lack of SMJ, it must be made within 30 days after the filing of the notice of removal.



Caterpillar, Inc. v. Lewis, p214

· bulldozer case where the pl settled with the party that raised diversity and then removed to fed court

· Rule: Diversity at the time judgment is entered, rather than at the time the case is removed from state to federal court, is the appropriate time at which to examine whether complete diversity exists permitting federal court jurisdiction.


Grupo Dataflux v. Atlas Global Group, L.P., Supp. p392

· the def’s post-filing change in citizenship could not cure the lack of jurisdiction which existed at the time of filing.

· Rule: jurisdiction based on diversity of citizenship is determined as of the time the action is commenced
d) Venue

· third major hurdle in choosing your forum

· exactly which federal district do we go to?

· Basic provisions - § 1391(a) diversity and (b) fed ques give us two choices for district:
· any district where a substantial part of the claim arose; OR
· or well ALL defendants RESIDE

· if all defs reside in different districts of the same state, you may lay venue in a district where one of the them reside

· reside – not citizenship. Where do we reside? Basically means domicile. For a corporation, it resides in ALL districts where it is subject to personal jurisdiction - §1391(c)

· § 1391(a)(3) and (b)(3) differ slightly but rarely happens – only happens when one of the two above to not arise

28 U.S.C. § 1391: Venue Generally
a. Venue in diversity cases: in cases where subject matter jurisdiction is based solely on diversity, venue is proper in any of the following districts:

1. any district in which a defendant resides, if all defendants reside in the same state
2. any district in which a “substantial portion of the events or omissions giving rise to the claim occurred”; and

3. if there is no other option, any district in which any defendant is subject to personal jurisdiction at the time the action is commenced

b. Venue in federal question, “combined,” and supplemental jurisdiction cases: in cases where jurisdiction is not based solely on diversity, venue is proper in any of the following districts:

1. any district in which a defendant resides, if all defendants reside in the same state

2. any district in which a “substantial portion of the events or omissions giving rise to the claim occurred”; and

3. if there is no other option, any district in which any defendant may be found
c. Corporate Defendants: (c) provides that a corporate defendant “shall be deemed to reside in any judicial district in which it is subject to personal jurisdiction at the time the action is commenced.” In multidistrict states, corporation is deemed to reside in districts in which it has minimum contacts. A corporation can always be sued in any district in its state of incorporation.

d. Aliens may be sued in any district.

28 U.S.C. § 1392: Defendants or Property in Different Districts in Same State

· “Any civil action, of a local nature, involving property located in different districts in the same State, may be brought in any of such districts.”
Dee-K Enterprises, Inc. v. Heveafil Sdn. Bhd., p166

· two American purchasers of rubber thread sued foreign manufacturers, claiming price fixing, etc.

· Rule: Venue is proper in any federal judicial district for alien corporations so long as the alien corporation is first subject to federal court personal jurisdiction.
Transfer and Forum Non Conveniens

28 U.S.C § 1404(a): Change of Venue
· “For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought.”

· courts hearing a §1404(a) motion consider many of the same private and public factors that enter into a forum non conveniens determination.

Transfer of Venue
· we’re talking about moving within the same judicial system (one fed court to another fed court)

· transferor court – the original court, the one transferring the case away

· transferee – one to which it is transferred

· two transfer statutes in federal system
· in both, the transferee court must be a proper venue and must have PJ over the def.
· § 1404(a) – applies when the transferor is a proper venue. Look at convenience, interests of justice

· §1406(a)  - transferor is an improper venue. You can transfer or dismiss.



Forum Non Conveniens
· this is where a court dismisses b/c the litigation would be more appropriate elsewhere

· dismissing b/c transfer is impossible b/c the other court is in another judicial system

· this often comes up when the court is in another country

· sometimes court will impose conditions on an FNC dismissal – maybe D has to waive defenses such as SOL

· Private factors: private factors are those related to the individual litigants, such as:

i. where the underlying events occurred;
ii. where the witnesses  and physical evidence are located;

iii. the comparative overall costs of litigating in the two places;

iv. whether it would be possible to compel witnesses to testify  in the forum chosen by the pl

v. language issues; and

vi. whether a judgment by the chosen court would be enforceable in the place where defendant’s assets are located
· Public factors: public factors relate to the court system and include:

i. choice of law questions, including familiarity with and ease of determining the law that will govern the case;

ii. the policy implications of the case in the more convenient forum;

iii. the backlog in the court chosen by the pl;

iv. the burden on the court system and on citizen who may be called upon to sit on a jury

Piper Aircraft v. Reyno, p170

· plane crash in Scotland; legal secretary filed products liability suit in CA against American plane manufacturer

· Court weighed the public and private interests on the forum non conveniens motion

· Rule: the possibility of change in substantive law should not be given conclusive or even substantial weight in a forum non conveniens inquiry. 

IX. Choice of Law











n) The Erie Doctrine

SEE ERIE FLOWCHART!
28 U.S.C. § 1652: State Laws as Rules of Decision

· “The laws of the several states, except where the Constitution or treaties of the US or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply.”
28 U.S.C. § 2072: Rules Enabling Act
Erie Railroad v. Tompkins, p224

· Rule: Except in matters governed by the United States Constitution or Act of Congress, the law that is to be applied in any case is the law of the state.
· Goals: (from Hanna)

(a) prevent forum shopping

(b) prevent the inequitable administration of law

o) Limits of State Power

Guaranty Trust Co. v. York, p232

· Rule: A matter is considered substantive, for the purposes of determining whether state or Federal law should apply in a diversity action, when it significantly affects the result of litigation.
· OUTCOME DETERMINATIVE TEST
· rather than rely on the label placed on a statute by a state court as either substantive or procedural, Federal courts will make their own determination based on whether or not the statute is outcome determinative.

Byrd v. Blue Ridge Rural Electric Cooperative, p235

· Issue: should the federal policy favoring jury decisions of disputed fact questions yield to the state rule in the interest of furthering the outcome-determinative test?

· Rule: Where there is a strong Federal policy on a procedural issue, a Federal court sitting in diversity will apply the Federal, rather than the State rule.

· The Court was satisfied that risk of reaching a different outcome, by applying federal, rather than state doctrine was not so strong as to override the long-standing federal practice of jury determinations of disputed factual issues. Therefore, where there is a strong federal interest or policy on a given procedural issue, the federal courts will apply the federal rather than the state rule. Thus, in Federal court, the Federal Rules of Civil Procedure will prevail over a contrary State rule.

· Byrd Test 1: Is it bound up with state created rights and obligations in such a way that its application in the federal court is required?

· Byrd Test 2: Is it outcome determinative?
Hanna v. Plumer, p237

· Issue: Whether State or Federal rules should apply to service of process in a civil action in federal court on diversity jurisdiction.
· Rule: In civil cases in which diversity is the basis of Federal Court jurisdiction, where a situation is governed by a federal rule, it the federal rule, not the state rule, which the court must apply (as long as it is consistent w/ the Constitution & the Rules Enabling Act)

· Dictum: said that Erie had twin aims: discouraging forum shopping and avoiding inequitable administration of the laws. Therefore, a federal court should not be required to apply all state law whenever the outcome may differ, but only when that difference in outcome would contravene one of the aims of Erie. 

· New Rule: a federal court must apply state law only when failure to do so would likely result in forum-shopping between state and federal courts because of the likelihood of a different outcome. 

· why FRCP are still used – pg240

Semtek Intl. Inc. v. Lockhead Martin Corp., p245

· likely that rule applies only to substantive dismissals between the federal rule and state law

· Rule: Federal common law governs the claim-preclusive effect of a dismissal by a Federal court sitting in diversity, which in turn will apply the claim-preclusion laws of the state in which the Federal court is located.

In order to hear a case, a court must have personal jurisdiction, subject matter jurisdiction, and must be proper venue. For the forum state to have personal jurisdiction over a non-resident defendant, the court must have power over the defendant, and the defendant must have received notice acceptable to the Due Process Clause of the 14th Amendment. To have power over a defendant, a court must have both statutory authority, usually provided by a long-arm statute, and Constitutional authority (as gained through the International Shoe test).





Analytical framework


Is there a traditional basis? Does one of the traditional basis from Pennoyer apply? Might be enough! Must also tell professor that even though there is a traditional basis, some justices say that you have to go through the International Shoe test.


How do you do Shoe test?


contacts – must be a relevant contact b/t the D and the forum – GOT TO HAVE IT


purposeful availment


foreseeability – must be foreseeable that the D would get sued in this forum


fairness – if there’s a contact, assess fairness. Fairness factors:


relatedness – does the P’s claim arise from the D’s contact w/ the forum? If we have this, it may make up for a small amount of contacts ex. McGee. Don’t need this if you have general juris. (continuous and systematic)


Classic five fairness factors:


inconvenience for D and witnesses – Burger King – D has to show that forum is unconstitutional


state’s interest – best ex. McGee


plaintiff’s interest


legal system’s interest in efficiency


interstate interest in shared substantive policies


Statutory analysis – does a statute allow for in personam jurisdiction?


watch for it on exam – ever state has a series of in personam juris. statutes


every state has a statute that mirrors the traditional basis from above


in addition, every state has some statute that is based on implied consent (non resident motorist statutes)


every state has a long arm statute


allows you to go after non-resident


CA says full extent of constitution


other states – laundry list of things D can do to give state jurisdiction over them (enters contract, commits a tort, etc)


courts can disagree on the interpretation of a long arm statute.
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