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UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-101

§ 2-101.  Intestate Estate. (Bk. Pg 72).

   (a) Any part of a decedent's estate not effectively disposed of by will passes by intestate succession to the decedent's heirs as prescribed in this Code, except as modified by the decedent's will.

(b) A decedent by will may expressly exclude or limit the right of an individual or class to succeed to property of the decedent passing by intestate succession. If that individual or a member of that class survives the decedent, the share of the decedent's intestate estate to which that individual or class would have succeeded passes as if that individual or each member of that class had disclaimed his [or her] intestate share.

HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Revised, 1990.]

UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-102

§ 2-102.  Share of Spouse. (Bk. Pg 73).

   The intestate share of a decedent's surviving spouse is:

(1) the entire intestate estate if:

(i) no descendant or parent of the decedent survives the decedent; or

(ii) all of the decedent's surviving descendants are also descendants of the surviving spouse and there is no other descendant of the surviving spouse who survives the decedent;

(2) the first [$ 200,000], plus three-fourths of any balance of the intestate estate, if no descendant of the decedent survives the decedent, but a parent of the decedent survives the decedent;

(3) the first [$ 150,000], plus one-half of any balance of the intestate estate, if all of the decedent's surviving descendants are also descendants of the surviving spouse and the surviving spouse has one or more surviving descendants who are not descendants of the decedent;

(4) the first [$ 100,000], plus one-half of any balance of the intestate estate, if one or more of the decedent's surviving descendants are not descendants of the surviving spouse.

[ALTERNATIVE PROVISION FOR COMMUNITY PROPERTY STATES.]

HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Revised, 1990.]

UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-103

§ 2-103.  Share of Heirs Other Than Surviving Spouse. (Bk. Pg 73).

   Any part of the intestate estate not passing to the decedent's surviving spouse under Section 2-102, or the entire intestate estate if there is no surviving spouse, passes in the following order to the individuals designated below who survive the decedent:

(1) to the decedent's descendants by representation;

(2) if there is no surviving descendant, to the decedent's parents equally if both survive, or to the surviving parent;

(3) if there is no surviving descendant or parent, to the descendants of the decedent's parents or either of them by representation;

(4) if there is no surviving descendant, parent, or descendant of a parent, but the decedent is survived by one or more grandparents or descendants of grandparents, half of the estate passes to the decedent's paternal grandparents equally if both survive, or to the surviving paternal grandparent, or to the descendants of the decedent's paternal grandparents or either of them if both are deceased, the descendants taking by representation; and the other half passes to the decedent's maternal relatives in the same manner; but if there is no surviving grandparent or descendant of a grandparent on either the paternal or the maternal side, the entire estate passes to the decedent's relatives on the other side in the same manner as the half.

HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Amended, 1975; Revised, 1990.]

UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-105

§ 2-105.  No Taker. (Bk. Pg 74).

   If there is no taker under the provisions of this Article, the intestate estate passes to the [state].

HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Revised, 1990.]

UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-106

§ 2-106.  Representation. (Bk. Pg 88).

   (a) [Definitions.] In this section:

(1) "Deceased descendant," "deceased parent," or "deceased grandparent" means a descendant, parent, or grandparent who either predeceased the decedent or is deemed to have predeceased the decedent under Section 2-104.

(2) "Surviving descendant" means a descendant who neither predeceased the decedent nor is deemed to have predeceased the decedent under Section 2-104.

(b) [Decedent's Descendants.] If, under Section 2-103(1), a decedent's intestate estate or a part thereof passes "by representation" to the decedent's descendants, the estate or part thereof is divided into as many equal shares as there are (i) surviving descendants in the generation nearest to the decedent which contains one or more surviving descendants and (ii) deceased descendants in the same generation who left surviving descendants, if any. Each surviving descendant in the nearest generation is allocated one share. The remaining shares, if any, are combined and then divided in the same manner among the surviving descendants of the deceased descendants as if the surviving descendants who were allocated a share and their surviving descendants had predeceased the decedent.

(c) [Descendants of Parents or Grandparents.] If, under Section 2-103(3) or (4), a decedent's intestate estate or a part thereof passes "by representation" to the descendants of the decedent's deceased parents or either of them or to the descendants of the decedent's deceased paternal or maternal grandparents or either of them, the estate or part thereof is divided into as many equal shares as there are (i) surviving descendants in the generation nearest the deceased parents or either of them, or the deceased grandparents or either of them, that contains one or more surviving descendants and (ii) deceased descendants in the same generation who left surviving descendants, if any. Each surviving descendant in the nearest generation is allocated one share. The remaining shares, if any, are combined and then divided in the same manner among the surviving descendants of the deceased descendants as if the surviving descendants who were allocated a share and their surviving descendants had predeceased the decedent.

HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Revised, 1990.]

UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-113

§ 2-113.  Individuals Related to Decedent Through Two Lines. (Bk. Pg 101).

   An individual who is related to the decedent through two lines of relationship is entitled to only a single share based on the relationship that would entitle the individual to the larger share.

HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Revised, 1990.]

UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-114

§ 2-114.  Parent and Child Relationship. (Bk. Pg 101).

   (a) Except as provided in subsections (b) and (c), for purposes of intestate succession by, through, or from a person, an individual is the child of his [or her] natural parents, regardless of their marital status. The parent and child relationship may be established under [the Uniform Parentage Act] [applicable state law] [insert appropriate statutory reference].

(b) An adopted individual is the child of his [or her] adopting parent or parents and not of his [or her] natural parents, but adoption of a child by the spouse of either natural parent has no effect on (i) the relationship between the child and that natural parent or (ii) the right of the child or a descendant of the child to inherit from or through the other natural parent.

(c) Inheritance from or through a child by either natural parent or his [or her] kindred is precluded unless that natural parent has openly treated the child as his [or hers], and has not refused to support the child.7
HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Added, 1975; Revised, 1990.]

7. UPC § 2-114(c) is a minority rule, originally applied only to nonmarital fathers. Is it a good idea to extend it to marital as well as nonmarital parents? If so, win not extend it to adoptive parents? Does permitting adoptive parents, but not natural parents, who do not support the child to inherit from the child have a rational basis? See Paula A. Monopoli, “Deadbeat Dads”: Should Support and Inheritance lie Linked?, 49 U. Miami L. Rev. 257 (1994); Anne-Marie K. Rhodes. Abandoning Parents Under Intestacy: Where We Are, Where We Need to Go, 27 Ind. I. Rev. 517 (1994). See also the note on Chinese law, infra page 147.
UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-109

§ 2-109.  Advancements. (Bk. Pg 130).

   (a) If an individual dies intestate as to all or a portion of his [or her] estate, property the decedent gave during the decedent's lifetime to an individual who, at the decedent's death, is an heir is treated as an advancement against the heir's intestate share only if (i) the decedent declared in a contemporaneous writing or the heir acknowledged in writing that the gift is an advancement or (ii) the decedent's contemporaneous writing or the heir's written acknowledgment otherwise indicates that the gift is to be taken into account in computing the division and distribution of the decedent's intestate estate.

(b) For purposes of subsection (a), property advanced is valued as of the time the heir came into possession or enjoyment of the property or as of the time of the decedent's death, whichever first occurs.

(c) If the recipient of the property fails to survive the decedent, the property is not taken into account in computing the division and distribution of the decedent's intestate estate, unless the decedent's contemporaneous writing provides otherwise.

HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Amended, 1975; Revised, 1990.]

Unif.Probate Code § 2-202
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§ 2-202. Elective Share.
(a) [Elective-Share Amount.] The surviving spouse of a decedent who dies domiciled in this State has a right of election, under the limitations and conditions stated in this Part, to take an elective-share amount equal to the value of the elective-share percentage of the augmented estate, determined by the length of time the spouse and the decedent were married to each other, in accordance with the following schedule:

 If the decedent and the spouse were         The elective-share percentage is:

   married to each other:

 Less than 1 year .................................... Supplemental Amount Only.

   1 year but less than 2 years ..................... 3% of the augmented estate.

  2 years but less than 3 years .................... 6% of the augmented estate.

  3 years but less than 4 years .................... 9% of the augmented estate.

  4 years but less than 5 years ................... 12% of the augmented estate.

  5 years but less than 6 years ................... 15% of the augmented estate.

  6 years but less than 7 years ................... 18% of the augmented estate.

  7 years but less than 8 years ................... 21% of the augmented estate.

  8 years but less than 9 years ................... 24% of the augmented estate.

  9 years but less than 10 years .................. 27% of the augmented estate.

 10 years but less than 11 years .................. 30% of the augmented estate.

 11 years but less than 12 years .................. 34% of the augmented estate.

 12 years but less than 13 years .................. 38% of the augmented estate.

 13 years but less than 14 years .................. 42% of the augmented estate.

 14 years but less than 15 years .................. 46% of the augmented estate.

 15 years or more ................................. 50% of the augmented estate.

 

 
(b) [Supplemental Elective-Share Amount.] If the sum of the amounts described in Sections 2-207, 2-209(a)(1), and that part of the elective-share amount payable from the decedent's probate estate and nonprobate transfers to others under Section 2-209(b) and (c) is less than [$50,000], the surviving spouse is entitled to a supplemental elective-share amount equal to [$50,000], minus the sum of the amounts described in those sections. The supplemental elective-share amount is payable from the decedent's probate estate and from recipients of the decedent's nonprobate transfers to others in the order of priority set forth in Section 2-209(b) and (c).

(c) [Effect of Election on Statutory Benefits.] If the right of election is exercised by or on behalf of the surviving spouse, the surviving spouse's homestead allowance, exempt property, and family allowance, if any, are not charged against but are in addition to the elective-share and supplemental elective-share amounts.

(d) [Non-Domiciliary.] The right, if any, of the surviving spouse of a decedent who dies domiciled outside this State to take an elective share in property in this State is governed by the law of the decedent's domicile at death.

<<ARTICLE II. INTESTACY, WILLS, AND DONATIVE TRANSFERS--(REVISED 1990
VERSION)>>
<For material relating to the prior version of Article II, see Article II, Intestate Succession and Wills, post.>
COMMENT

1997 Main Volume

Pre-1990 Provision. The pre-1990 provisions granted the surviving spouse a one-third share of the augmented estate. The one-third fraction was largely a carry over from common-law dower, under which a surviving widow had a one-third interest for life in her deceased husband's land.

Purpose and Scope of Revisions. The revision of this section is the first step in the overall plan of implementing a partnership or marital-sharing theory of marriage, with a support theory back-up.

Subsection (a). Subsection (a) implements the partnership theory by increasing the maximum elective-share percentage of the augmented estate to fifty percent, but by phasing that ultimate entitlement in so that it does not reach the maximum fifty-percent level until the marriage has lasted at least 15 years. If the decedent and the surviving spouse were married to each other more than once, all periods of marriage to each other are added together for purposes of subsection (a); periods between marriages are not counted.

Subsection (b). Subsection (b) implements the support theory of the elective share by providing a [$50,000] supplemental elective-share amount, in case the surviving spouse's assets and other entitlements are below this figure.

Subsection (c). The homestead, exempt property, and family allowances provided by Article II, Part 4, are not charged to the electing spouse as a part of the elective share. Consequently, these allowances may be distributed from the probate estate without reference to whether an elective share right is asserted.

Cross Reference. To have the right to an elective share under subsection (a), the decedent's spouse must survive the decedent. Under Section 2-702(a), the requirement of survivorship is satisfied only if it can be established that the spouse survived the decedent by 120 hours.

Historical Note. This Comment was revised in 1993. For the prior version, see 8 U.L.A. 89 (Supp.1992).
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C.J.S. Descent and Distribution § 60. 

C.J.S. Wills § 1237 et seq.
NOTES OF DECISIONS 

Discretions of court 4 
Presumptions and burden of proof 3 

Purpose 2 

Right to elect 1 

1. Right to elect
A surviving spouse's right to elect a share of the augmented estate is a creation of statute, separate and distinct from any rights under a will. Matter of Estate of Zimmerman, N.D.1998, 579 N.W.2d 591. 
Wills 778

Under uniform probate code, surviving spouse may elect to take share of decedent's augmented estate instead of taking under decedent's will. Matter of Estate of Luken, N.D.1996, 551 N.W.2d 794. 
Wills 778

2. Purpose
The goal of an elective share of the augmented estate is to protect the surviving spouse from deprivation or destitution by disinheritance, and, consequently, the right of a surviving spouse to statutory allowances is strongly favored under the law. Matter of Estate of Zimmerman, N.D.1998, 579 N.W.2d 591. 
Wills 778

Underlying goal of augmented estate concept, when determining surviving spouse's elective share, is to protect surviving spouse from disinheritance. Matter of Estate of Luken, N.D.1996, 551 N.W.2d 794. 
Wills 801(5.1)

3. Presumptions and burden of proof
A trial court's findings of fact and the subsequent application of discretion in an elective share proceeding shall not be disturbed unless there is clearly no basis in reason or evidence to support that finding. In re Estate of Karnen, S.D.2000, 607 N.W.2d 32. 
Wills 788

4. Discretions of court
The equitable determination in an elective share proceeding is within the discretion of the trial court and will not be overturned absent an abuse of that discretion. In re Estate of Karnen, S.D.2000, 607 N.W.2d 32. 
Wills 788

Unif. Probate Code § 2-202, ULA PROB CODE § 2-202

UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-502

§ 2-502.  Execution; Witnessed Wills; Holographic Wills. (Bk. Pg 226).

   (a) Except as provided in subsection (b) and in Sections 2-503, 2-506, and 2-513, a will must be:

(1) in writing;

(2) signed by the testator or in the testator's name by some other individual in the testator's conscious presence and by the testator's direction; and

(3) signed by at least two individuals, each of whom signed within a reasonable time after he [or she] witnessed either the signing of the will as described in paragraph (2) or the testator's acknowledgment of that signature or acknowledgment of the will.

(b) A will that does not comply with subsection (a) is valid as a holographic will, whether or not witnessed, if the signature and material portions of the document are in the testator's handwriting.

(c) Intent that the document constitute the testator's will can be established by extrinsic evidence, including, for holographic wills, portions of the document that are not in the testator's handwriting.

HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Revised, 1990.]

UNIFORM PROBATE CODE  (1990, as amended 1997)
CITE: Unif. Probate Code § 2-503

§ 2-503.  Harmless Error. (Bk. Pg 252).

Although a document or writing added upon a document was not executed in compliance with Section 2-502, the document or writing is treated as if it had been executed in compliance with that section if the proponent of the document or writing establishes by clear and convincing evidence that the decedent intended the document or writing to constitute (i) the decedent's will, (ii) a partial or complete revocation of the will, (iii) an addition to or an alteration of the will, or (iv) a partial or complete revival of his [or her] formerly revoked will or of a formerly revoked portion of the will.
HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Revised, 1990.]

UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-507

§ 2-507.  Revocation by Writing or by Act. (Bk. Pg 276).

   (a) A will or any part thereof is revoked:

(1) by executing a subsequent will that revokes the previous will or part expressly or by inconsistency; or

(2) by performing a revocatory act on the will, if the testator performed the act with the intent and for the purpose of revoking the will or part or if another individual performed the act in the testator's conscious presence and by the testator's direction. For purposes of this paragraph, "revocatory act on the will" includes burning, tearing, canceling, obliterating, or destroying the will or any part of it. A burning, tearing, or canceling is a "revocatory act on the will," whether or not the burn, tear, or cancellation touched any of the words on the will.

(b) If a subsequent will does not expressly revoke a previous will, the execution of the subsequent will wholly revokes the previous will by inconsistency if the testator intended the subsequent will to replace rather than supplement the previous will.

(c) The testator is presumed to have intended a subsequent will to replace rather than supplement a previous will if the subsequent will makes a complete disposition of the testator's estate. If this presumption arises and is not rebutted by clear and convincing evidence, the previous will is revoked; only the subsequent will is operative on the testator's death.

(d) The testator is presumed to have intended a subsequent will to supplement rather than replace a previous will if the subsequent will does not make a complete disposition of the testator's estate. If this presumption arises and is not rebutted by clear and convincing evidence, the subsequent will revokes the previous will only to the extent the subsequent will is inconsistent with the previous will; each will is fully operative on the testator's death to the extent they are not inconsistent.

HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Revised, 1990.]

UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-508

§ 2-508.  Revocation by Change of Circumstances.

   Except as provided in Sections 2-803 and 2-804, a change of circumstances does not revoke a will or any part of it.

HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Revised, 1990.]

UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-509

§ 2-509.  Revival of Revoked Will. (Bk. Pg 297).

   (a) If a subsequent will that wholly revoked a previous will is thereafter revoked by a revocatory act under Section 2-507(a)(2), the previous will remains revoked unless it is revived. The previous will is revived if it is evident from the circumstances of the revocation of the subsequent will or from the testator's contemporary or subsequent declarations that the testator intended the previous will to take effect as executed.

(b) If a subsequent will that partly revoked a previous will is thereafter revoked by a revocatory act under Section 2-507(a)(2), a revoked part of the previous will is revived unless it is evident from the circumstances of the revocation of the subsequent will or from the testator's contemporary or subsequent declarations that the testator did not intend the revoked part to take effect as executed.

(c) If a subsequent will that revoked a previous will in whole or in part is thereafter revoked by another, later, will, the previous will remains revoked in whole or in part, unless it or its revoked part is revived. The previous will or its revoked part is revived to the extent it appears from the terms of the later will that the testator intended the previous will to take effect.

HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Revised, 1990.]

Uniform Probate Code (1990, as amended in 1997)
§ 2-804.  Revocation of Probate and Nonprobate Transfers by Divorce; No Revocation by Other Changes of Circumstances. (Bk. Pg 299).
(a) [Definitions.] [Omitted.]
(b) [Revocation Upon Divorce.] Except as provided by the express terms of a governing instrument, a court order, or a contract relating to the division of the marital estate made between the divorced indi​viduals before or after the marriage, divorce, or annulment, the di​vorce or annulment of a marriage:
(1) revokes any revocable (i) disposition or appointment of property made by a divorced individual to his [or her] former spouse in a governing instrument and any disposition or appoint​ment created by law or in a governing instrument to a relative of the divorced individual's former spouse, (ii) provision in a govern​ing instrument conferring a general or nongeneral power of ap​pointment on the divorced individual's former spouse or on a relative of the divorced individual's former spouse, and (iii) nomi​nation in a governing instrument, nominating a divorced individu​al's former spouse or a relative of the divorced individual's former spouse to serve in any fiduciary or representative capacity, includ​ing a personal representative, executor, trustee, conservator, agent, or guardian; and
(2) severs the interests of the former spouses in property held by them at the time of the divorce or annulment as joint tenants with the right of survivorship, transforming the interests of the former spouses into equal tenancies in common. . . . 

(d) [Effect of Revocation.] Provisions of a governing instrument are given effect as if the former spouse and relatives of the former spouse disclaimed all provisions revoked by this section or, in the case of a revoked nomination in a fiduciary or representative capacity, as if the former spouse and relatives of the former spouse died imme​diately before the divorce or annulment. . . .
(f) [No Revocation for Other Change of Circumstances.] No change of circumstances other than as described in this section and in Section 2-803 [dealing with homicide] effects a revocation.
Unif.Probate Code § 2-505

Uniform Laws Annotated Currentness 

Uniform Probate Code 1969 Act (Refs & Annos) 

Article II.
 Intestacy, Wills, and Donative Transfers--(Revised 1990 Version) (Refs & Annos) 


Part 5.
 Wills, Will Contracts, and Custody and Deposit of Wills (Refs & Annos)
§ 2-505. Who May Witness.
(a) An individual generally competent to be a witness may act as a witness to a will.

(b) The signing of a will by an interested witness does not invalidate the will or any provision of it.

<<ARTICLE II. INTESTACY, WILLS, AND DONATIVE TRANSFERS--(REVISED 1990
VERSION)>>
<For material relating to the prior version of Article II, see Article II, Intestate Succession and Wills, post.>
COMMENT

1997 Main Volume

This section carries forward the position of the pre-1990 Code. The position adopted simplifies the law relating to interested witnesses. Interest no longer disqualifies a person as a witness, nor does it invalidate or forfeit a gift under the will. Of course, the purpose of this change is not to foster use of interested witnesses, and attorneys will continue to use disinterested witnesses in execution of wills. But the rare and innocent use of a member of the testator's family on a home-drawn will is not penalized.

This approach does not increase appreciably the opportunity for fraud or undue influence. A substantial devise by will to a person who is one of the witnesses to the execution of the will is itself a suspicious circumstance, and the devise might be challenged on grounds of undue influence. The requirement of disinterested witnesses has not succeeded in preventing fraud and undue influence; and in most cases of undue influence, the influencer is careful not to sign as a witness, but to procure disinterested witnesses.

Under Section 3-406, an interested witness is competent to testify to prove execution of the will.
UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-510

§ 2-510.  Incorporation by Reference. (Bk. Pg 303).

   A writing in existence when a will is executed may be incorporated by reference if the language of the will manifests this intent and describes the writing sufficiently to permit its identification.

HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Revised, 1990.]

Uniform Testamentary Additiotions to Trusts Act

UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-511

§ 2-511.  Testamentary Additions to Trusts. (Bk. Pg 373).

   (a) A will may validly devise property to the trustee of a trust established or to be established (i) during the testator's lifetime by the testator, by the testator and some other person, or by some other person, including a funded or unfunded life insurance trust, although the settlor has reserved any or all rights of ownership of the insurance contracts, or (ii) at the testator's death by the testator's devise to the trustee, if the trust is identified in the testator's will and its terms are set forth in a written instrument, other than a will, executed before, concurrently with, or after the execution of the testator's will or in another individual's will if that other individual has predeceased the testator, regardless of the existence, size, or character of the corpus of the trust. The devise is not invalid because the trust is amendable or revocable, or because the trust was amended after the execution of the will or the testator's death.

(b) Unless the testator's will provides otherwise, property devised to a trust described in subsection (a) is not held under a testamentary trust of the testator, but it becomes a part of the trust to which it is devised, and must be administered and disposed of in accordance with the provisions of the governing instrument setting forth the terms of the trust, including any amendments thereto made before or after the testator's death.

(c) Unless the testator's will provides otherwise, a revocation or termination of the trust before the testator's death causes the devise to lapse.

HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Revised, 1990.]

UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-512

§ 2-512.  Events of Independent Significance. (Bk. Pg 318).

   A will may dispose of property by reference to acts and events that have significance apart from their effect upon the dispositions made by the will, whether they occur before or after the execution of the will or before or after the testator's death. The execution or revocation of another individual's will is such an event.

HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Revised, 1990.]

UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-513

§ 2-513.  Separate Writing Identifying Devise of Certain Types of Tangible Personal Property. (Bk. Pg 311).

   Whether or not the provisions relating to holographic wills apply, a will may refer to a written statement or list to dispose of items of tangible personal property not otherwise specifically disposed of by the will, other than money. To be admissible under this section as evidence of the intended disposition, the writing must be signed by the testator and must describe the items and the devisees with reasonable certainty. The writing may be referred to as one to be in existence at the time of the testator's death; it may be prepared before or after the execution of the will; it may be altered by the testator after its preparation; and it may be a writing that has no significance apart from its effect on the dispositions made by the will.

HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Revised, 1990.]

UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-514

§ 2-514.  Contracts Concerning Succession. (Bk. Pg 322).

   A contract to make a will or devise, or not to revoke a will or devise, or to die intestate, if executed after the effective date of this Article, may be established only by (i) provisions of a will stating material provisions of the contract, (ii) an express reference in a will to a contract and extrinsic evidence proving the terms of the contract, or (iii) a writing signed by the decedent evidencing the contract. The execution of a joint will or mutual wills does not create a presumption of a contract not to revoke the will or wills.

Uniform Probate Code (1990)
§6-101.     NONPROBATE TRANSFERS ON DEATH. (Bk. Pg 337).
(a) A provision for a nonprobate transfer on death in an insurance policy, contract of employment, bond, mortgage, promissory note, certificated or uncertificated security, account agreement, custodial agreement, deposit agreement, compensation plan, pension plan, individual retirement plan, employee benefit plan, trust, conveyance, deed of gift, marital property agreement, or other written instrument of a similar nature is nontestamentary. This subsection includes a written provision that:
(1) money or other benefits due to, controlled by, or owned by a decedent before death must be paid after the decedent's death to a person whom the decedent designates either in the instrument or in a separate writing, including a will, executed either before or at the same time as the instrument, or later;
(2) money due or to become due under the instrument ceases to be payable in the event of death of the promisee or the promisor before payment or demand; or
(3) any property controlled by or owned by the decedent before death which is the subject of the instrument passes to a person the decedent designates either in the instrument or in a separate writing, including a will, executed either before or at the same time as the instrument, or later.
(b) This section does not limit rights of creditors under other laws of this State.

Uniform Probate Code (1969)
§2-605.   antilapse; deceased devisee; class gifts. (Bk. Pg 441).
If a devisee who is a grandparent or a lineal descendant of a grandpar​ent of the testator is dead at the time of execution of the will, fails to survive the testator, or is treated as if he predeceased the testator, the issue of the deceased devisee who survive the testator by 120 hours take in place of the deceased devisee and if they are all of the same degree of kinship to the devisee they take equally, but if of unequal degree then those of more remote degree take by representation. One who would have been a devisee under a class gift if he had survived the testator is treated as a devisee for purposes of this section whether his death occurred before or after the execution of the will.

Uniform Probate Code §2-605 (1969) is a typical antilapse statute.
UNIFORM PROBATE CODE  (1990, as amended 1997)
CITE: Unif. Probate Code § 2-606

§ 2-606.  Nonademption of Specific Devises; Unpaid Proceeds of Sale, Condemnation, or Insurance; Sale by Conservator or Agent. (Bk. Pg 465).

(a) A specific devisee has a right to the specifically devised property in the testator's estate at death and:
(1) any balance of the purchase price, together with any security agreement, owing from a purchaser to the testator at death by reason of sale of the property;
(2) any amount of a condemnation award for the taking of the property unpaid at death;
(3) any proceeds unpaid at death on fire or casualty insurance or on other recovery for injury to the property;
(4) property owned by the testator at death and acquired as a result of foreclosure, or obtained in lieu of foreclosure, of the security interest for a specifically devised obligation;
(5) real or tangible personal property owned by the testator at death which the testator acquired as a replacement for specifically devised real or tangible personal property; and
(6) if not covered by paragraphs (1) through (5), a pecuniary devise equal to the value as of its date of disposition of other specifi​cally devised property disposed of during the testator's lifetime but only to the extent it is established that ademption would be inconsistent with the testator's manifested plan of distribution or that at the time the will was made, the date of disposition or other​wise, the testator did not intend that the devise adeem.
(b) If specifically devised property is sold or mortgaged by a con​servator or by an agent acting within the authority' of a durable power of attorney for an incapacitated principal,28 or if a condemnation award, insurance proceeds, or recovery for injury to the property' are paid to a conservator or to an agent acting within the authority of a durable power of attorney for an incapacitated principal, the specific devisee has the right to a general pecuniary devise equal to the net sale price, the amount of the unpaid loan, the condemnation award, the insurance proceeds, or the recovery.
(c) The right of a specific devisee under subsection (b) is reduced by any right the devisee has under subsection (a).
28. UPC §2-606(b) added to a sale by a conservator, which was covered by the 1969 UPC, a sale by an agent acting under a durable power of attorney. Such sales are exempt from ademption. In In re Estate of Hegel, 76 Ohio St. 3d 476, 668 N.E.Sd 474 (1996), the court held that a sale under a durable power of attorney adeemed the devise because the Ohio ademption statute, like the 1969 UPC, excepted only sales by conservators, not sale by agents. The case is criticized in Case Comments in 26 Cap. U.L.R. 201 (1997) and 28 U. Tol. L. Rev. 631 (1997). On ademption by conservator or agent sales, see Annot., 84 A.L.R.4th 462 (1991). — Eds.
Unif.Probate Code § 2-609
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Uniform Probate Code 1969 Act (Refs & Annos) 

Article II.
 Intestacy, Wills, and Donative Transfers--(Revised 1990 Version) (Refs & Annos) 


Part 6.
 Rules of Construction Applicable Only to Wills (Refs & Annos)
§ 2-609. Ademption by satisfaction.
(a) Property a testator gave in his [or her] lifetime to a person is treated as a satisfaction of a devise in whole or in part, only if (i) the will provides for deduction of the gift, (ii) the testator declared in a contemporaneous writing that the gift is in satisfaction of the devise or that its value is to be deducted from the value of the devise, or (iii) the devisee acknowledged in writing that the gift is in satisfaction of the devise or that its value is to be deducted from the value of the devise.

(b) For purposes of partial satisfaction, property given during lifetime is valued as of the time the devisee came into possession or enjoyment of the property or at the testator's death, whichever occurs first.

(c) If the devisee fails to survive the testator, the gift is treated as a full or partial satisfaction of the devise, as appropriate, in applying Sections 2-603 and 2-604, unless the testator's contemporaneous writing provides otherwise.

<<ARTICLE II. INTESTACY, WILLS, AND DONATIVE TRANSFERS--(REVISED 1990
VERSION)>>
<For material relating to the prior version of Article II, see Article II, Intestate Succession and Wills, post.>
COMMENT

1997 Main Volume

Scope and Purpose of Revisions. In addition to minor stylistic changes, this section is revised to delete the requirement that the gift in satisfaction of a devise be made to the devisee. The purpose is to allow the testator to satisfy a devise to A by making a gift to B. Consider why this might be desirable. G's will made a $20,000 devise to his child, A. G was a widower. Shortly before his death, G in consultation with his lawyer decided to take advantage of the $10,000 annual gift tax exclusion and sent a check for $10,000 to A and another check for $10,000 to A's spouse, B. The checks were accompanied by a letter from G explaining that the gifts were made for tax purposes and were in lieu of the $20,000 devise to A. The removal of the phrase "to that person" from the statute allows the $20,000 devise to be fully satisfied by the gifts to A and B.

This section parallels Section 2-109 on advancements and follows the same policy of requiring written evidence that lifetime gifts are to be taken into account in the distribution of an estate, whether testate or intestate. Although courts traditionally call this "ademption by satisfaction" when a will is involved, and "advancement" when the estate is intestate, the difference in terminology is not significant.

Some wills expressly provide for lifetime advances by a hotchpot clause. Where the will contains no such clause, this section requires either the testator to declare in writing that the gift is in satisfaction of the devise or its value is to be deducted from the value of the devise or the devisee to acknowledge the same in writing.

To be a gift in satisfaction, the gift need not be an outright gift; it can be in the form of a will substitute, such as designating the devisee as the beneficiary of the testator's life-insurance policy or the beneficiary of the remainder interest in a revocable inter-vivos trust.

Subsection (b) on value accords with Section 2-109 and applies if, for example, property such as stock is given. If the devise is specific, a gift of the specific property to the devisee during lifetime adeems the devise by extinction rather than by satisfaction, and this section would be inapplicable. Unlike the common law of satisfaction, however, specific devises are not excluded from the rule of this section. If, for example, the testator makes a devise of a specific item of property, and subsequently makes a gift of cash or other property to the devisee, accompanied by the requisite written intent that the gift satisfies the devise, the devise is satisfied under this section even if the subject of the specific devise is still in the testator's estate at death (and hence would not be adeemed under the doctrine of ademption by extinction).

Under subsection (c), if a devisee to whom a gift in satisfaction is made predeceases the testator and his or her descendants take under Section 2-603 or 2-604, they take the same devise as their ancestor would have taken had the ancestor survived the testator; if the devise is reduced by reason of this section as to the ancestor, it is automatically reduced as to the devisee's descendants. In this respect, the rule in testacy differs from that in intestacy; see Section 2-109(c).

Uniform Probate Code (1990, as amended in 1993)
§2-213.   waiver of right to elect and of other rights. (Bk. Pg 517).
(a) The right of election of a surviving spouse and the rights of the surviving spouse to homestead allowance, exempt property, and family allowance, or any of them, may be waived, wholly or partially, before or after marriage, by a written contract, agreement, or waiver signed by the surviving spouse.
(b) A surviving spouse's waiver is not enforceable if the surviving spouse proves that:
(1) he [or she] did not execute the waiver voluntarily; or
(2) the waiver was unconscionable when it was executed and, before execution of die waiver, he [or she]:
(i) was not provided a fair and reasonable disclosure of the property or financial obligations of the decedent;
(ii) did not voluntarily and expressly waive, in writing, any right to disclosure of the property or financial obligations of the decedent beyond the disclosure provided; and
(iii) did not have, or reasonably could not have had, an ade​quate knowledge of the property or financial obligations of the decedent.
(c) An issue of unconscionability of a waiver is for decision by the court as a matter of law.
(d) Unless it provides to the contrary, a waiver of "all rights," or equivalent language, in the property or estate of a present or prospec​tive spouse or a complete property settlement entered into after or in anticipation of separation or divorce is a waiver of all rights of elective share, homestead allowance, exempt property, and family allowance by each spouse in the property of the other and a renuncia​tion by each of all benefits that would otherwise pass to him [or her] from the other by intestate succession or by virtue of any will executed before the waiver or property settlement.

UNIFORM PROBATE CODE (1990, as amended in 1993)
CITE: Unif. Probate Code § 2-301

§ 2-301.  Entitlement of Spouse; Premarital Will. (Bk. Pg 534).

(a) If a testator's surviving spouse married the testator after the testator executed his [or her] will, the surviving spouse is entitled to receive, as an intestate share, no less than the value of the share of the estate he [or she] would have received if the testator had died intestate as to that portion of the testator's estate, if any, that is neither devised to a child of the testator who was born before the testator married the surviving spouse and who is not a child of the surviving spouse nor devised to a descendant of such a child or passes under sections 2-603 or 2-604 to such a child or to a descendant of such a child, unless:
(1) it appears from the will or other evidence that the will was made in contemplation of the testator's marriage to the surviving spouse;
(2) the will expresses the intention that it is to be effective not​withstanding any subsequent marriage; or
(3) the testator provided for the spouse by transfer outside the will and the intent that the transfer be in lieu of a testamentary provision is shown by the testator's statements or is reasonably inferred from the amount of the transfer or other evidence.
(b) In satisfying the share provided by this section, devises made by the will to the testator's surviving spouse, if any, are applied first, and other devises, other than a devise to a child of the testator who was born before the testator married the surviving spouse and who is not a child of the surviving spouse or a devise or substitute gift under sections 2-603 or 2-604 to a descendant of such a child, abate as provided in section 3-902.
UNIFORM PROBATE CODE (1990, as amended in 1993)
CITE: Unif. Probate Code § 2-302

§ 2-302.  Omitted Children. (Bk. Pg 545).

(a) Except as provided in subsection (b), if a testator fails to provide in his [or her] will for any of his [or her] children born or adopted after the execution of the will, the omitted after-born or after-adopted child receives a share in the estate as follows:
(1) If the testator had no child living when he [or she] executed the will, an omitted after-born or after-adopted child receives a share in the estate equal in value to that which the child would have received had the testator died intestate, unless the will devised all or substantially all of the estate to the other parent of the omit​ted child and that other parent survives the testator and is entitled to take under the will.
(2) If the testator had one or more children living when he [or she] executed the will, and the will devised property or an interest in property to one or more of the then-living children, an omitted after-born or after-adopted child is entitled to share in the testa​tor's estate as follows:
(i) The portion of the testator's estate in which the omitted after-born or after-adopted child is entitled to share is limited to devises made to the testator's then-living children under the will.
(ii) The omitted after-born or after-adopted child is entitled to receive the share of the testator's estate, as limited in subpara-graph (i), that the child would have received had the testator included all omitted after-born and after-adopted children with the children to whom devises were made under the will and had given an equal share of the estate to each child.
(iii) To the extent feasible, the interest granted an omitted after-born or after-adopted child under this section must be of the same character, whether equitable or legal, present or fu​ture, as that devised to the testator's then-living children under the will.
(iv) In satisfying a share provided by this paragraph, devises to the testator's children who were living when the will was exe​cuted abate ratably. In abating the devises of the then-living children, the court shall preserve to the maximum extent possible the character of the testamentary plan adopted by the tes​tator.

(b) Neither subsection (a)(l) nor subsection (a) (2) applies if:
(1) it appears from the will that the omission was intentional; or
(2) the testator provided for the omitted after-born or after-adopted child by transfer outside the will and the intent that the transfer be in lieu of a testamentary provision is shown by the testator's statements or is reasonably inferred from the amount of the transfer or other evidence.
(c) If at the time of execution of the will the testator fails to provide in his [or her] will for a living child solely because he [or she] believes the child to be dead, the child is entitled to share in the estate as if the child were an omitted after-born or after-adopted child.

(d) In satisfying a share provided by subsection (a)(l), devises made by the will abate under Section 3-902.
UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-608

§ 2-608.  Exercise of Power of Appointment. (Bk. Pg 694).

   In the absence of a requirement that a power of appointment be exercised by a reference, or by an express or specific reference, to the power, a general residuary clause in a will, or a will making general disposition of all of the testator's property, expresses an intention to exercise a power of appointment held by the testator only if (i) the power is a general power and the creating instrument does not contain a gift if the power is not exercised or (ii) the testator's will manifests an intention to include the property subject to the power.

HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Amended 1975, 1987; Revised, 1990.]

UNIFORM PROBATE CODE  (1990)
CITE: Unif. Probate Code § 2-704

§ 2-704.  Power of Appointment; Meaning of Specific Reference Requirement. (Bk. Pg 695).

   If a governing instrument creating a power of appointment expressly requires that the power be exercised by a reference, an express reference, or a specific reference, to the power or its source, it is presumed that the donor's intention, in requiring that the donee exercise the power by making reference to the particular power or to the creating instrument, was to prevent an inadvertent exercise of the power.

HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Revised, 1990.]

UNIFORM PROBATE CODE  (1990, as amended in 1991)
CITE: Unif. Probate Code § 2-705

§ 2-705.  Class Gifts Construed to Accord With Intestate Succession. (Bk. Pg 695).

(a) Adopted individuals and individuals born out of wedlock, and their respective descendants if appropriate to the class, are included in class gifts and other terms of relationship in accordance with the rules for intestate succession. Terms of relationship that do not differ​entiate relationships by blood from those by affinity, such as "un​cles," "aunts," "nieces," or "nephews," are construed to exclude relatives by affinity. Terms of relationship that do not differentiate relationships by the half blood from those by the whole blood, such as "brothers," "sisters," "nieces," or "nephews," are construed to include both types of relationships.
(b) In addition to the requirements of subsection (a), in construing a dispositive provision of a transferor who is not the natural parent, an individual born to the natural parent is not considered the child of that parent unless the individual lived while a minor as a regular member of the household of that natural parent or of that parent's parent, brother, sister, spouse, or surviving spouse.
(c) In addition to the requirements of subsection (a), in construing a dispositive provision of a transferor who is not the adopting parent, an adopted individual is not considered the child of the adopting parent unless the adopted individual lived while a minor, either be​fore or after the adoption, as a regular member of the household of the adopting parent.
UNIFORM PROBATE CODE  (1990, amended in 1993)
CITE: Unif. Probate Code § 2-711

§ 2-711.  Future Interests in "Heirs" and Like. (Bk. Pg 695).

If an applicable statute or a governing instrument calls for a present or future distribution to or creates a present or future interest in a designated individual's "heirs," "heirs at law," "next of kin," "rela​tives," or "family," or language of similar import, the property passes to those persons, including the state under Section 2-105, and in such shares as would succeed to the designated individual's intestate estate under the intestate succession law of the designated individual's domi​cile if the designated individual died when the disposition is to take effect in possession or enjoyment. If the designated individual's surviv​ing spouse is living but is remarried at the time the disposition is to take effect in possession or enjoyment, the surviving spouse is not an heir of the designated individual.
Expanded Sections of the UPC that were Abridged in the book 

UNIFORM PROBATE CODE  (1990)

CITE: Unif. Probate Code § 2-804

Full text including sections: (a) [Definitions.], (c), (e), (g), and (h)
§ 2-804.  Revocation of Probate and Nonprobate Transfers by Divorce; No Revocation by Other Changes of Circumstances.

(a) [Definitions.] In this section:

(1) "Disposition or appointment of property" includes a transfer of an item of property or any other benefit to a beneficiary designated in a governing instrument.

(2) "Divorce or annulment" means any divorce or annulment, or any dissolution or declaration of invalidity of a marriage, that would exclude the spouse as a surviving spouse within the meaning of Section 2-802. A decree of separation that does not terminate the status of husband and wife is not a divorce for purposes of this section.

(3) "Divorced individual" includes an individual whose marriage has been annulled.

(4) "Governing instrument" means a governing instrument executed by the divorced individual before the divorce or annulment of his [or her] marriage to his [or her] former spouse.

(5) "Relative of the divorced individual's former spouse" means an individual who is related to the divorced individual's former spouse by blood, adoption, or affinity and who, after the divorce or annulment, is not related to the divorced individual by blood, adoption, or affinity.

(6) "Revocable," with respect to a disposition, appointment, provision, or nomination, means one under which the divorced individual, at the time of the divorce or annulment, was alone empowered, by law or under the governing instrument, to cancel the designation in favor of his [or her] former spouse or former spouse's relative, whether or not the divorced individual was then empowered to designate himself [or herself] in place of his [or her] former spouse or in place of his [or her] former spouse's relative and whether or not the divorced individual then had the capacity to exercise the power.

(b) [Revocation Upon Divorce.] Except as provided by the express terms of a governing instrument, a court order, or a contract relating to the division of the marital estate made between the divorced individuals before or after the marriage, divorce, or annulment, the divorce or annulment of a marriage:

(1) revokes any revocable (i) disposition or appointment of property made by a divorced individual to his [or her] former spouse in a governing instrument and any disposition or appointment created by law or in a governing instrument to a relative of the divorced individual's former spouse, (ii) provision in a governing instrument conferring a general or nongeneral power of appointment on the divorced individual's former spouse or on a relative of the divorced individual's former spouse, and (iii) nomination in a governing instrument, nominating a divorced individual's former spouse or a relative of the divorced individual's former spouse to serve in any fiduciary or representative capacity, including a personal representative, executor, trustee, conservator, agent, or guardian; and

(2) severs the interests of the former spouses in property held by them at the time of the divorce or annulment as joint tenants with the right of survivorship [or as community property with the right of survivorship], transforming the interests of the former spouses into tenancies in common.

(c) [Effect of Severance.] A severance under subsection (b)(2) does not affect any third-party interest in property acquired for value and in good faith reliance on an apparent title by survivorship in the survivor of the former spouses unless a writing declaring the severance has been noted, registered, filed, or recorded in records appropriate to the kind and location of the property which are relied upon, in the ordinary course of transactions involving such property, as evidence of ownership.

(d) [Effect of Revocation.] Provisions of a governing instrument that are not revoked by this section are given effect as if the former spouse and relatives of the former spouse disclaimed the revoked provisions or, in the case of a revoked nomination in a fiduciary or representative capacity, as if the former spouse and relatives of the former spouse died immediately before the divorce or annulment.

(e) [Revival if Divorce Nullified.] Provisions revoked solely by this section are revived by the divorced individual's remarriage to the former spouse or by a nullification of the divorce or annulment.

(f) [No Revocation for Other Change of Circumstances.] No change of circumstances other than as described in this section and in Section 2-803 effects a revocation.

(g) [Protection of Payors and Other Third Parties.]

(1) A payor or other third party is not liable for having made a payment or transferred an item of property or any other benefit to a beneficiary designated in a governing instrument affected by a divorce, annulment, or remarriage, or for having taken any other action in good faith reliance on the validity of the governing instrument, before the payor or other third party received written notice of the divorce, annulment, or remarriage. A payor or other third party is liable for a payment made or other action taken after the payor or other third party received written notice of a claimed forfeiture or revocation under this section.

(2) Written notice of the divorce, annulment, or remarriage under subsection (g)(2) must be mailed to the payor's or other third party's main office or home by registered or certified mail, return receipt requested, or served upon the payor or other third party in the same manner as a summons in a civil action. Upon receipt of written notice of the divorce, annulment, or remarriage, a payor or other third party may pay any amount owed or transfer or deposit any item of property held by it to or with the court having jurisdiction of the probate proceedings relating to the decedent's estate or, if no proceedings have been commenced, to or with the court having jurisdiction of probate proceedings relating to decedents' estates located in the county of the decedent's residence. The court shall hold the funds or item of property and, upon its determination under this section, shall order disbursement or transfer in accordance with the determination. Payments, transfers, or deposits made to or with the court discharge the payor or other third party from all claims for the value of amounts paid to or items of property transferred to or deposited with the court.

(h) [Protection of Bona Fide Purchasers; Personal Liability of Recipient.]

(1) A person who purchases property from a former spouse, relative of a former spouse, or any other person for value and without notice, or who receives from a former spouse, relative of a former spouse, or any other person a payment or other item of property in partial or full satisfaction of a legally enforceable obligation, is neither obligated under this section to return the payment, item of property, or benefit nor is liable under this section for the amount of the payment or the value of the item of property or benefit. But a former spouse, relative of a former spouse, or other person who, not for value, received a payment, item of property, or any other benefit to which that person is not entitled under this section is obligated to return the payment, item of property, or benefit, or is personally liable for the amount of the payment or the value of the item of property or benefit, to the person who is entitled to it under this section.

(2) If this section or any part of this section is preempted by federal law with respect to a payment, an item of property, or any other benefit covered by this section, a former spouse, relative of the former spouse, or any other person who, not for value, received a payment, item of property, or any other benefit to which that person is not entitled under this section is obligated to return that payment, item of property, or benefit, or is personally liable for the amount of the payment or the value of the item of property or benefit, to the person who would have been entitled to it were this section or part of this section not preempted.

HISTRY-1: [Approved, 1974, by the National Conference of Commissioners on Uniform State Laws; Revised, 1990.]
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