DORMANT COMMERCE CLAUSE

(Is there State as opposed to Federal action? AND Is the State a Regulator or a Market Participant?)





REGULATION


FACIALLY DISCRIMINATORY


City of Phila. v. NJ (1978)—NJ ban on importation of waste.  Unconstitutional per se because discriminates btwn in-state and out-of-state.  "Where simple economic protectionism is effected by state legislation, a virtually PER SE RULE of invalidity has been erected.  (Unconstitutional)





EXCEPTION:


Maine v. Taylor (baitfish case) (1986)—Maine law prohibited importation of live baitfish.  Peculiarly local interest met the strict scrutiny burden because of legitimate state interest and ineffective alternative solutions.  (Constitutional)








IF FACIALLY NEUTRAL THEN LOOK TO STATE OBJECTIVE.





MARKET PARTICIPANT


No Downstream Regulations/Post-sale Obligations—South Central Timber v. Wunnicke (AK Timber case): AK offered bidder for timber a sweet deal but imposed a post-sale obligation.  Ct. ruled that when a state acts as a market participant rather than a market regulator, the DCC forbids states from imposing post-sale obligations. State can only burden commerce it has been legislatively allowed to participate in.  (Unconstitutional)





YES—Hughes v. Alexandria Scrap (1976)—Maryland in an effort to rid state of abandoned cars purchases crushed auto hulks at an above market price.  State refuses to buy hulks from out-of-state sellers.  Ct. held the MD did not violate the DCC because it is allowed to favor its citizens when participating in the market.  (Constitutional)


See also—White v. Mass. Council of Const. Employers





No—Legitimate State interest


Unconstitutional





Is there a legitimate state objective?  (Not protectionist)


Carbone v. Clarkstown (1994)—flow control ordinance that required any trash generated in town to be taken to particular waste station charging fee. Violation of CC by interfering with out-of-state processors.  (Protectionist—per se invalid)














YES





DISCRIMINATING AGAINST OUT-OF-STATERS?


Regulation can be totally within the state but have a substantial impact on out-of-staters or interstate commerce





If No:


Constitutional





Rationally Related?





YES





If No:


Unconstitutional





Burden outweighed by objective?


NO—Kassel v. Consolidated Freightways Corp.(1981)—Iowa banned certain truck-trailor combinations from its roads.  All its neighboring states permitted the combinations barred from Iowa.  The ban was challenged in part because the prohibited combinations were efficient and widely used in the industry but due to Iowa's ban, interstate trucks skirted Iowa and burdened the roads of Iowa's neighbors.  These burdens, combined with the fact that Iowa provided an extremely large number of exceptions that undermined the claimed purpose, voided the law.  (Unconstitutional)








If Yes:


Constitutional








