EQUAL PROTECTION—GENDER (Quasi-Suspect)

(14TH AMENDMENT FOR STATES--5TH AMENDMENT FOR FEDERAL)



If No:


Unconstitional





Means substantially related?


(Is the remedy defined narrowly enough?)








Means Rationally Related?


State almost always wins.

















Important Government Interest?


(Exceedingly persuasive Gov't objective—VMI)





Disparate Impact


 (De facto)


Washington v. Davis(1976)—disparate impact or societal discrimination is not enough to get heightened scrutiny-need to show invidious intent.





Facial


(De Jure)








Are there real differences?


Pregnancy—Michael M v. Sonoma County Sup.Ct.(1981):California made it a crime for a man to have sexual intercourse with a woman under the age of eighteen, but did not criminalize the woman's participation. Ct. ruled that California's differential treatment of the same act—sexual intercourse—was justified by the different situation of young men and young women with respect to the consequences of sexual intercourse.  The fact that only women con conceive and bear children may be a real biological difference, but the consequences of pregnancy are social. The Ct. treated both as real. (Intermediate Scrutiny)








Draft—Rostker v. Goldberg(1981): By the Military Selective Service Act, Congress required the registration of young men but not women in order to facilitate military conscription for combat duty should the need arise for such conscription. Ct. upheld the provision stating that the purpose of registration was to facilitate conscription of combat troops, surely an important objective. Since women were statutorily "excluded from combat" the sex based registration distinction was held to be rationally related to that goal. The sex distinction at issue "realistically reflected the fact that the sexes are not similarly situated." (Intermediate Scrutiny)





Citizenship—Miller v. Albright(1998):SC rejected a challenge to a federal statute that accorded American citizenship automatically upon birth to a child born out of wedlock in a foreign country to an American mother, but denied citizenship to such a child whose only American parent was her father. Ct. found that biological differences between single men and single women provide a relevant basis for differing rules governing their ability to confer citizenship on children born in foreign lands. (Rational Basis)





HEIGHTENED SCRUTINY REVIEW – “Intermediate Scrutiny”


State Administrator Appointments—Reed v. Reed(1971):Idaho law mandated that men should be preferred to women as court appointed administrators of an intestate decedents estate. First case to hold gender classification under EP, Ct. applied minimal scrutiny to the law but invalidated it anyway as irrational but it was obvious that a higher standard "with more bite" was used. Rationale—Ct. thought that reducing the workload of probate courts by eliminating contests between men and women over administration of such estates were completely arbitrary. (Rational Basis but with a Bite)





Military Dependence Classification—Frontiero v. Richardson(1973):Federal law allows male to claim wife as dependant without proof, but requires women officers to show proof that male was dependant in order to declare. Plurality opinion divided on issue of suspect classification. Majority opinion rejected rational basis test and held the federal law unconstitutional. ("Subject to close scrutiny")





Near Beer—Craig v. Boren(1976):OK permitted females at age 18 to purchase and use near beer but forbade males from doing so until age 21. The enhancement of traffic safety was a important objective but the sex difference for purchase of near beer did not closely serve to achieve that objective and was thus not substantially related to its accomplishment. (SOLIDIFIES HEIGHTENED SCRUTINY)





Single Gender Education—US v. Virginia(1996):all male military school, VMI said justified because producing "citizen-soldiers" & its rigorous, adversarially approach was suitable for women. State offered to establish similar program for women at all women's private college. 7-1 the Ct. held VA policy violated EP & offered program wasn't sufficiently comparable to VMI to redress injury. Ct. would only uphold if state demonstrated "exceedingly persuasive justification" for any gender-based government action. Scalia-Ct. should use intermediate level & could signal end to single sex education.





'Old School Cases' -- Bradwell v. Illinois (1873) Illinois refused to admit Bradwell to the bar on the ground that she was a woman.  Court declared that women were unfit for many of the occupations of civil life.  "A woman's place is in the home, and laws that enforce it are not constitutional but part of 'the law of the Creator…'


Muller v. Oregon (1908) upheld an Oregon law that limited women to no more than 10 hours labor in a day.  Liberty of contract 'is not absolute' said the Court.  The law reeked of Paternalism, as the Court sought to justify a law that would be void as applied to men.  The Court cited 'inherent difference between the two sexes,' the public interest in 'healthy mothers,' and the need to protect women.











Yes








Is there an invidious intent or an archaic stereotype? 














If No:


Unconstitutional





If Yes:


Constitutional





YES





RATIONAL BASIS REVIEW











NO








Must have state action and be a  (semi) suspect class.





If Yes:


Constitutional





If No:


Unconstitutional








