EQUAL PROTECTION—RACE (Suspect Class)

(14th Amendment for the States—5th Amendment for the Feds)



Must be state action and suspect class.





If a Fundamental Right is affected (Voting, Privacy) then GO TO SDP-Strict Scrutiny





If not (wealth, mental retardation) then Rational Basis





Facial Discrimination (De jure)


STRICT SCRUTINY





Facially Neutral (De facto)


Disparate Impact—Washington v. Davis(1976)—disparate impact or societal discrimination is not enough to get heightened scrutiny-need to show invidious intent.








Is there Invidious Intent?





Compelling Government Interest? (War or Past Remedy)


War—Korematsu v. US(1944): Japanese Americans interned during WWI. Facially discriminatory so Ct. applied strict scrutiny. Ct. upheld on the basis of military necessity, "necessary to serve a compelling government interest." (Constitutional)


(This is the only time SS has found a compelling state interest)





If No:


Unconstitutional





If  Yes








Remedy Narrowly Tailored?


(Korematsu is the only case to pass muster on the narrowly tailored issue. (Constitutional)





FAILED STRICT SCRUTINY


Interracial Marriage—Loving v. Virginia(1967): Interracial marriages were made a crime and Ct. strikes down using SS on the grounds that "it is simply not possible for a state law to be valid…which makes the criminality of an act depend upon the race of the actor." (SDP claim also implicated)





Embrace of Private Bias—Palmore v. Sidoti(1984): White divorced father sought custody of 3 children after X-wife married a black man. Ct. ruled that it was impermissible to take private racial bias into account in deciding what was in the best interest of the child. (Unconstitutional)





Religious Broadcasters—Lutheran v. FCC(1997): FCC concluded that church violated EEO program and imposed reporting restrictions.  Ct. concluded that the requirements imposed a preference program for minorities and that as such, it receives strict scrutiny review. No compelling state interest. Not narrowly tailored. (FCC requirements found Unconstitutional)





YES


Wood Laundry Bldg—Yick Wo v. Hopkins(1886): SF ordinance forbade operation of laundry in anything but brick or stone structure. Applied discriminatorily against Chinese. Ct. held unconstitutional-Failed SS.





28-sided Voting District—Gomillion v. Lightfoot(1960): city boundaries were redrawn to exclude blacks from voting district (99%). Ct. ruled that "finding adequate proof of an unrebutted discriminatory motive to the law, triggering strict scrutiny and no justification by the state."-Failed SS.








NO


Re-zoning—Arlington Heights v. Metro(1977): Arlington Heights refused the Housing Corps. Request for re-zoning of parcel to allow for low-income housing. Ct. used 5-part test (1) actual impact (2) legal/admin history (3) statements by decision-makers (4) departure from normal procedure (5) contemporary events. Ct. ruled that there was no intent. (No EP Violation)





Rational Basis Review





Legitimate State Interest? (No=Unconstitutional)





Does Congress have the power to enforce Civil Rights legislation?


Katzenbach v. Morgan(1966)—Court upheld Congressional act allowing the waiver of English literacy tests.  Ct. reasoned that Congress could reasonably conclude that elimination of a barrier to Puerto Rican voting would enable Puerto Ricans to secure equal treatment in the provision of public services, and thus was a remedy to address "unconstitutional acts not directly connected with voting." (Stretches "remedial powers" to their limits)—Footnote 10 "Ratchet Theory."





City of Rome v. US(1980)—Ct. struck down at-large elections on the grounds that electoral changes by jurisdictions with a demonstrable history of intentional racial discrimination in voting create the risk of purposeful discrimination. Congress could prohibit changes that have a discriminatory impact. Congress has the power to head off future violations of the 15th Amendment by establishing a "prophylactic rule" to bar actions that Congress believes are commonly motivated by racial discrimination.





City of Boerne v. Flores(1997)—Congress enacted RFRA in an attempt to circumvent the decision in Smith (Peyote' case). Ct. ruled that Congress had exceeded its power on the basis of Remedial power only—Congress only has the power to enforce not the power to determine what constitutes a constitutional violation.  If it had the power to determine, it would render the amendments meaningless. (Ct. NARROWLY read Katzenbach—rejects concept of judicial primacy in constitutional interpretation)





Means Rationally Related? (No=Unconstitutional)





AFFIRMATIVE ACTION


Boston Latin (Wesman)(1998)—1st Circuit: Diversity is not a sufficiently compelling interest to justify a race based classification (Did not reach Supreme Court)


Hopwood v. Texas(1996)—5th Circuit ruled that the Univ. of Texas Law School "may not use race as a factor in law school admissions."


Adarand v. Pena(1995)—(1) There is no principled way to distinguish benign racial preferences from malign ones (2) Racial classifications create or maintain racial consciousness (3) The equal protections clause protects persons not groups—evaluating racial classifications differently, depending on which racial group is burdened or benefited, is anathema to that principle.


Metro Broadcasting v. FCC(1990)—applied intermediate scrutiny but was overruled by Adarand


Richmond v. Croson(1989)—Strict scrutiny applies no matter which race is being burdened or benefited. Ct. sd that it might be possible to justify racial preferences: "In the extreme case, some form of narrowly tailored racial preference might be necessary to break down patterns of deliberate exclusion."


Fullilove v.Klutznick(1980)—applied intermediate scrutiny but was overruled by Croson


Regents v. Bakke(1978)—Minority set-asides for Med. School. J.Powell broke tie-held that could use race as a "plus" factor. Could not use quota, race cannot be the deciding factor. Sd. Diverse student body is a compelling interest. (Unconstitutional) 


Wygant v. Jackson(1969)—racial classification in teacher layoffs. Plurality Ct. used SS and held that "societal discrimination alone is not sufficient justification for racial classifications."(Unconstitutional)


Shaw v. Hunt(1996)—an effort to elevate the effects of past societal discrimination is not a compelling interest…too amorphous.




































































