SUBSTANTIVE DUE PROCESS

(Is this liberty? Would any process be enough process? Can government do this?)



Sterilization Law--Skinner v. Oklahoma (1942): OK law allowing sterilization of "habitual criminals."  Court implicates fundamental right to procreate, but uses equal protection analysis to shoot down.  (head fake)  


Teaching German is a Crime--Meyer v. Nebraska (1923): NE had a law that made teaching German to children a crime.  The court reversed his conviction stating that "liberty included not only the economic rights protected by Lochner, but also the right "to acquire useful knowledge, to marry, establish a home, and bring up children." 


Unenforced Criminal Laws --Poe v. Ullman (1961): CT made it a crime to use contraceptives, but the law had been enforced once in 80 years.  Court held that a married couple and a physician who challenged the law did not have standing, but Justice Harlan in his dissent thought that it determining fundamental rights, courts must balance "respect for the liberty of the individual" and "the demands of organized society."


Right to Travel--Shapiro v. Thompson (1969): state law imposed a one-year durational residency requirement as a precondition for eligibility to receive welfare benefits.  Holding…the court regarded as unconstitutional any state objective of discouraging "the influx of poor families" from other states.  (More benign objectives such as imposing durational residency requirements in order to facilitate budgeting for welfare assistance were treated as insufficiently compelling to justify the classification).

















Must be a state action that prohibits someone's liberty interest.


Private action is immune from 14th Amendment.





Is this a Fundamental Right?


"the very essence of a scheme of ordered liberty"—Cardozo in Palko v. Connecticut (1937)


YES		(Balance government interest with the value of the right)		NO





Property tax for school financing – San Antonio Independent School District v. Rodriguez (1973) As public schools in Texas were financed through property taxes, great disparity in per pupil expenditures among districts.  Education challenged as a fundamental right, however, while education is undoubtedly important to society and effected individuals and the provision of public education is surely an important function of government, education is not “explicitly or implicitly" stated by the constitution. (Marshall dissent advocated an infinitely variable sliding scale of review – review should depend on the Constitutional and societal importance of the interests adversely affected and the recognized invidiousness of the basis upon which the particular classification is drawn.)


Right to Die? – Washington v. Glucksberg (1997) Ct. unanimously rejected a due process challenge to a Washington law that made it a crime for anyone including Dr’.s to assist another in committing suicide.  Ct. stated that “we have required in SDP cases a careful description of the asserted fundamental liberty interest.  Washington law prohibited “aiding another person to attempt suicide” therefore, the fundamental liberty interest was not a right to die, or a right in determining the time and manner of one'’ death, but instead was a right to commit suicide. Having thus framed the issue in that manner the ct. determined that there was no fundamental liberty interest in a right to die.








ECONOMIC SUBSTANTIVE DUE PROCESS


Dual Sovereignty—The Slaughter House Cases (1872): issue was the grant of a 25 yr. monopoly over livestock slaughtering in and around New Orleans.  Excluded butchers claimed a violation of privileges and immunities clauses and 14 A. due process.  P&I: Court drained this clause of any importance stating that it only referred to rights of national citizenship, i.e. to use navigable waters, etc.  Result created idea of selective incorporation, basing test on whether the "right at issue is a fundamental principle of liberty and justice inherent in free government. "


First Application of SDP--Allgeyer v. Lousianna (1897): LA prohibited insuring any LA property except through an insurer licensed to do business in LA.  Plaintiff bought insurance from NY insurer, and was convicted.  Court held that "liberty embraces the right of the citizen to be free in  the enjoyment of all his faculties; to be free to use them in all lawful ways; to live and work where he will; to earn his livelihood in any lawful calling; to pursue any livelihood or avocation, and for that purpose to enter into all contracts which may be proper, necessary and essential."


Economic Regulation—Lochner v. NY(1905): Struck down law limiting hours that bakers could work based on "freedom of contract;" there was not a tight fit of the statute and the objectives and even though it was okay to regulate health, this interfered with economic power. Not since 1937 (New Deal) has SC struck down an economic regulation for SDP. Post New Deal—extreme deference to legislative action (usually okay as long as it is not arbitrary and irrational—a presumption of constitutionality) (Not Good Law)


Limiting Women's Work Hours--Muller v. Oregon (1908): court upheld an OR law that limited women to no more than 10 hours labor in a day.  Liberty of contract "is not absolute."  The opinion reeked of paternalism.


Milk Price Control --Nebbia v. NY (1934): Rochester grocer convicted of selling lik for less than the fixed price.  Court upheld the regulation stating that laws comply with SDP so long as they are not "unreasonable, arbitrary or capricious" and the means selected shall have a real and substantial relation to the object sought to be obtained."


Minimum Wage for Women --West Coast Hotel v. Parish (1937): WA enacted a minimum wage act for women.  Court upheld the law by applying the Nebbia test stating the law was not arbitrary or capricious because WA was "clearly entitled to consider the situation of women in employment."  "Enlarges view of what is a public good."


Advertisement Ban--R.E.A. v. New York (1949): NYC prohibited vehicles from carrying advertisements but exempted "business delivery vehicles engaged in the usual business of the owner."  Court upheld the regulation hypothesizing that NYC may well have concluded that those who advertised their own wares did not present the same problem and that legislatures need not act to eliminate "all evils of the same genus…or none at all."


Return to the Non-Interventionist Model (SlaughterHouse)--Williamson v. Lee Optical (1955): OK statute banning advertising of eye glass frames.  Holding…found not to violate substantive due process on the ground that "if the advertisement of lenses is to be abolished or controlled, the advertising of frames must come under the same restraints…or so the legislature might think.














STRICT SCRUTINY





RATIONAL BASIS





Double Jeopardy Incorporation---Palko v. Connecticut (1937): state appealed second-degree murder charge, retried with a result of first degree murder.  While Palko argued that the Bill of Rights was applicable to the states via the 14th A. due process, Cardozo rejected this argument stating that it incorporated those parts of the Bill of Rights that are so fundamental…double jeopardy (5th A.) was not such a right.


Self-Incrimination Incorporation--Adamson v. California (1947): challenge of constitutionality of Cal. Provisions allowing the judge and prosecutor to point out to the jury that def. did not testify and made no effort to deny evidence against him.  Court ruled that right against self-incrimination is not a privilege or immunity of national citizenship, and also upheld Palko by stating that the 14th A. does not draw all the rights of the Federal Bill of Rights (right to a fair trial) under its protection.








Compelling State Interest?


Sterilization of Mentally Challenged-- Buck v. Bell (1927): VA law allowed for sterilization of mentally challenged to prevent more of these people.  J. Holmes found that no violation of fundamental right…"judicial restraint."  In finding a sufficient state interest in promoting the public welfare to protect against substantive due process attack.  (Social Darwinism)  "Three generations of imbeciles is enough." (YES)








Zone of Privacy-Penumbras--Griswold v. Connecticut (1965): CT prohibited the use of contraceptives and assisting others to use contraceptives.  The law which had no been enforced for many years was attacked by two physicians who were convicted as accessories.  Courts opinion…the specific guarantees in the Bill of Rights have penumbras formed by emanations from those guarantees that help give them life and substance.  Court forbade governments from preventing married couples from using contraceptives, but was careful not to extend this new privacy right beyond married couples using contraceptives.


Unmarried Contraceptive Use--Eisenstadt v. Baird (1972): MA prohibited the distribution of contraceptives to unmarried persons.  Court struck down the law purporting to apply minimal scrutiny under the EP clause.  Justice Brennan provided the foundation for ROE v. WADE when he wrote in dictum, "if the right of privacy means anything, it is the right of he individual, married or single, to be free from unwarranted governmental intrusion into matter so fundamentally affecting a person as the decision whether to bear or beget a child." Significant addition to Griswold by including unmarried people because implicates individual rights.


The Progeny of Griswold--Carey v. Population Services International (1977): NY prohibited anyone but a licensed pharmacist from dispensing contraceptives.  Holding…the court invalidated the law citing Griswold to hold " the Constitution protects individual decisions in matters of child-bearing from unjustified intrusion by the state."  New York's restriction on contraceptive distribution imposed a "significant burden on the right of individuals to use contraceptives.  No compelling state interest…no means narrowly tailored…no law."


Marriage Prohibition - Zobloki v. Redhail (1978): WI prohibited marriage by anyone not in compliance with valid court order child support.  Court ruled that the law significantly interfered with the right to marry and that WI's objectives, emphasizing the need for parent financial responsibility and protecting the welfare of out of custody children, were compelling but concluded that the means unnessearilty impinge on the right to marry. (regulations that significantly interfere with the marriagebright are su ject to strict scrutiny.


Abortion – Roe v. Wade (1973) Texas made it a crime to procure an abortion except upon medical advice for the purpose of saving the mother.  The court relied on Griswald, Skinner, Eisenstadt, Pierce, Meyer to declare that the right to privacy is broad enough to encompass a woman’s decision whether or not to terminate her pregnancy.  In doing so, the ct. held that it was a denial of the personal liberty protected by the 14th Due Process Clause and further held that a fetus is not a person within the meaning of the 14th Amendment.  Since a woman’s right to an abortion was found to be a part of the fundamental right of privacy, the ct. applied strict scrutiny to the TX law.  The court avoided a difficult issue when it said that “need not resolve the difficult question of when life begins.”


Property tax for school financing II – Edgewood Independent School District v. Kirby (1989): Though not explicitly, ct. addresses the same issues as Rodriguez yet holds school financing system invalid.  Court interpreted education to be of extreme importance if not fundamental and therefore the Legil. Was duty bound to provide for an efficient system of education.


Public Facilities for Abortion – Webster v. Reproductive Health services (1989): MO prohibited the use of public employees and facilities to perform or assist abortion not necessary to save the mothers life.  The ct. upheld the provision reasoning that MO refusal leaves a pregnant woman with the same choices as it the state gad chosen not to operate any public hospital at all.  The ct. also concluded that private DR. and their patients have not const. Right to access to public facilities for the performance of abortions.


End of the trimester approach – Planned Parenthood v. Casey (1992): Ct. struck down part of PA abortion law that required married woman except in very limited circumstance to notify their husbands before having abortion.  Good for right to lifers because  no more reliance on trimester system because “ it undervalues the states interest in the potential life within the woman” “ there is a substantial state interest in potential life throughout pregnancy”.








Legitimate State Interest?


Filled Milk Act- US v. Carolene Products (1938) Congress enacted bill that banned the interstate shipment of filled milk.  The court upheld the law against a 5th amendment due process challenge stating “regulatory legislation affecting ordinary commercial transactions is constitutional unless proven that there is no rational basis.”








YES—Then Means Rationally Related?





YES—Then Ask Means Necessary?





NO—Unconstitutional





NO—Unconstitutional








