TAKINGS CLAUSE

(5th Amendment—No person…nor shall private property be taken for public use without just compensation.) 

 Applies to the states as well as the Federal government via incorporation into the 14th Amendments due process clause 

Two Purposes—(1) no forced redistributions of property and (2) No takings for private benefit.  The central purpose is to prevent forcible redistributions of property and the just compensation requirement operates to ensure that when government power is used to take private property, the public pays for it.  The public use requirement was intended to prevent even fully compensated takings if the purpose is simply to force a transfer of property from one private person to another—in other words, the idea that government compulsion should be used only for public benefit.





Balancing public benefits and private costs


When the per se or "bright-line" rules fail to answer the takings question, the Ct. applies a balancing test.


Public benefits of the regulation must be greater than the private costs thereby imposed.


The regulation may NOT be arbitrary.


The regulation must leave the property owner with uses that permit the owner to earn a "reasonable return" on his investment.


Landmark Preservation: Penn Central Transportation v. NYC(1978)—Penn Central proposed to build a 55 story office building above Grand Central Terminal which was rejected by Landmarks Preservation Commission. Ct. ruled that landmark preservations were not a taking by applying the balancing test.


(No Taking)





Conditions on Building Permits


General rule—When governments attach conditions to building permits that would be takings if imposed alone, the conditions are takings unless government can prove both of the following:


The condition is substantially related to the state's objective in restricting development. (Essential Nexus)


The nature of the condition is roughly proportional to the impact of the proposed development. (Rough Proportionality)


Essential Nexus—Nollan v. California Coastal Commission(1987): California refused to grant Nollan a development permit unless he recorded an easement permitting the public to cross his beachfront property.  Ct. said was a taking as the condition imposed, a public right of way along the beach itself, was in no way related to the reason the Coastal Comm. restricted development, "the public's ability to see the beach." (Taking)


Rough Proportionality—Dolan v. City of Tigard(1994): In order to expand her store, City of Tigard required that Dolan donate 10% of her property for enhanced flood control regarding the creek adjoining her property and construction of a pedestrian and bicycle pathway along the creek side.  While essential nexus element was satisfied, city failed to prove (1) why it was necessary to donate when she could retain with the promise to make improvements and (2) that the amount of traffic generated by development reasonably related to city's requirement. (Taking)





Current Doctrine


Economic Viability—Lucas v. South Carolina Coastal Council(1992): SC Beachfront Act takes beachfront property away from owner. "Property rights are fundamentally protected," Scalia establishes two categories of takings that must be compensated: (1) physical invasion of property and (2) denial of all economically beneficial/productive uses. (Taking)





Interest—Phillips v.Washington Legal Foundation(1998): Washington Legal required that all legal escrows be put into specific interest bearing accounts.  Ct. ruled that the interest was the property of the individual who owned the principal but remanded the issues of whether or not it was a takings and whether or not just compensation is due. (Remanded)








