CONSTITUIONAL ISSUES- PARAMOUNT TOPICS

JUDICIAL REVIEW
Marbury v. Madison- (Marshall):Constitution is “law” and it is province and duty of the judiciary to declare what the law is.

Fletcher v. Peck- Art VI Supremacy Clause-  Supreme Court review of states.

CONGRESSIONAL AUTHORITY
1. Commerce Clause (Art. 1 § 8 Clause 3)

a. Gibbons v. Ogden (Marshall) includes basically all activity affecting more than two states

b. Wickard v. Filburn- “Substantial Effects”- cumulative effects of many instances of individual production could be felt on supply and demand of interstate market as a whole.

c. Limitations

i. Channels (roads, waterways, etc.)

ii. Instrumentalities (people, goods, vechicles)

iii. Activities that have a substantial effect in interstate commerce

d. Non-Economic Regulation- If Congress tries to regulate noneconomic intrastate activity, the federal government must prove to the court that the activity in fact affects intrastate commerce. It is unlikely that the Court will allow Congress to use its Commerce power to regulate a non economic activity occurring in a single state, particularly if the activity is traditionally regulated by local law. [Rehnquist test from Lopez].

i. See United States v. Lopez (1995)- modern rule- federal statute banning possession of gun in school zone invalid

ii. See US v. Morrison (2000)- federal civil remedy for victims of gender motivated violence is invlaid. [family crime historically w/in state police power].

2. Tax & Spend

a. SD v. Dole (1987)- act w/holding transportation funds to states w/ drinking age less than 21 upheld. Court (Rehnquist) uses Congress’ spending power: 1) must be in pursuit of general welfare; 2) states must be alble to exercise informed choice; 3) must be nexus b/t federal interest and regulation at issue [herein, fed w/held road funds close enough nexus to drinking age b/c road safety.]

3. § 5 of the 14th Amendment (Congress may not establish violations)

a. City of Boerne v. Flores (1997)- Religious Freedom Restoration Act held unconstitutional. (Kennedy) Court held power under §5 to be remedial only. Means must be congruent and proportional to ends sought.

b. Boerne Test (as applied in Morrison)

i. Congress’ reason = remedy states’ inadequacy of taking action against gender violence- not congruent b/c Act actually regulates individuals not states;

ii. Congress must provide enough evidence to show all states plagued by thing being remedied (places heavy burden on Congress to prove congruence and proportionality).

c. Court has held that Congress has no power under § to broadly restrict age discrimination by state employers [Kimel v. Florida Board of Regents (2000)- federal law would forbid many employment decisions based on age that have a rational basis, which the Court has held is standard judgment under the EP clause].

4. Necessary & Proper Clause (Art. I § 8)

a. McCulloch v. Maryland (1819)- reasonable means to get to execution of valid ends: Congress had power to charter banks since that power is appropriate to executing valid powers to tax, and engage in commerce.

b. Not a source of authority, but rather a means of carrying it out.

5. Congress goes too far: 10th Amendment 

a. Garcia v. San Antonio Metropolitan Transit Authority (1985)- Court will not likely strike down on 10th grounds a tax or regulation that subjects states to regulations that apply to both the public and private sectors.  It has held that in such cases the states’ interests are best protected by representation in Congress. [Congress can require state and local governments to follow provisions of Federal Fair Labor and Standards Act requiring minimum wages for all employees].

b. Commandeering- 10th Amendment prohibits Congress from adopting a statute that “commandeers” state officials to carry out federal scheme by regulating its own citizens.

i. Printz v. United States (1997)- Court (Scalia) extends NY test to include executive commandeering as prohibited [striking portions of federal gun law that requires state officials to do background checks].

ii. Reno v. Condon (2000)- Court (Rehnquist) allows Congress to regulate the states by prohibiting them from performing certain acts [upheld law that bars states from disclosing personal information from driver license applications].

c. NY v. US (O’Conner)- 1992: toxic waste law: spending provisions of act valid b/c not forcing states to do anything, but “take-title” provision unconstitutional b/c it is a penalty for non- compliance.

d. Summary (When Congress may Act)

i. Individuals shall/not—commerce [Lopez, Morrison]

ii. Individuals and States shall/not—commerce [Garcia- if pass A, then may also regulate states]

iii. State shall/not [allowed = Condon; not allowed = NY (leg.), Printz (exec)]

iv. States that get money shall/not [SD v. Dole]

STATE ACTION
1. Brentwood Academy v. TN Secondary Schools Athletic Association (2001)- ENTWINEMENT TEST- Court (Souter) applied test with public and private school in association b/c Δ (regulating members) overwhelming composed of public schools [treat on ad hoc basis].

2. Rendell-Baker v. Kohn (1982)- PUBLIC FUNCTION TEST- Court (Burger) said no state action here b/c state empowered charter school to run itself, take care of its own employees.  Actor must be in conspiracy w/, compelled by , or part of state; what is exclusively and traditionally been public function, state funding not enough.

3. Shelley v. Kramer (1948)- judicial approval and enforcement constitutes state action

4. No duty by government to protect individuals, inaction does not constitute action (Deshaney).
PREEMPTION
1. CONFLICT PREEMPTION- A valid act of Congress supersedes any state law that actually conflicts w/ fed law. State law can’t command conduct that is inconsistent w/, forbid conduct that fed law is trying to foster, or interfere w/ fed objective.

2. FIELD PREEMPTION- Fed law may preempt also if it occupies field that state law is trying to regulate

a. If fed law doesn’t explicitly say it preempts, the courts will consider a number of factors including:

i. Comprehensiveness- the more a federal scheme leaves uncovered, the less likely a finding of implied preemption.

ii. Agency to Administer- when fed law creates agency (like NLRB) to enforce the law, all matters arguably in the agency’s jurisdiction are ordinarily deemed preempted.

3. Gade v. National Solid Waste Management Association (1992)- Court held that OSHA preempted IL statute (more strict). O’Conner said implied preemption looking at congressional intent (statutory interpretation); applied analysis under conflict preemption b/c it is impossible to heed both regulations and heed OSHA goals of uniformity.

DORMANT COMMERCE CLAUSE
1. If Congress has not enacted laws regarding a subject, a state may regulate local aspects of interstate commerce if the regulation:

a. Does not discriminate against out of state competition to benefit local economic interest; and

b. Is not unduly burdensome (i.e. the incidental burden on interstate commerce does not outweigh the legitimate local benefits produced by the regulation)

2. Analysis: Carbone Test

a. Is law facially neutral?

b. Is law protectionist?

c. If it is, then it is presumed invalid and state has burden to show compelling state interest.

d. If it is not protectionist, apply the Pike Test

i. Balancing state interests v. burden to interstate commerce (economic interest).

3. Generally invalid- state regulations that discriminate against interstate commerce to protect local interests.

a. Protectionism

i. surcharges on out of state products to help in state products compete [Milk prices-West Lynn Creamery]

ii. tax exemption for local, not for out of state

iii. Trade Barriers- creating walls against out of state competition [Carbone (1994)- law requiring all locally produced waste to be processed at local processing plant invalid b/c it was a trade barrier against competition from out of state waste processors]

b. Limited Access/ Prohibited Access

i. lower prices to in state consumers

ii. can’t prohibit private companies from accepting business from out of state consumers or surcharge out of state consumers [Philadelphia v. New Jersey (1978)- invalid law prohibiting private waste landfill from accepting out of state waste or surcharging it].

4. Exceptions

a. Necessary to Important State Interests

i. Discriminatory law may be valid if it furthers an important, non-economic interest (e.g. health, safety) and there are no other reasonable alternatives [such as quarentine vs. disease].

b. State as Market participant

i. Commerce Clause does not prevent a state from preferring its own citizens when the state is acting as market participant (e.g. buying or selling products, hiring labor, giving subsidies [such as a city requiring all construction projects funded by the city to have 50% residents as workers].

PRIVILEGES & IMMUNITIES
1. Two types: 14th and Interstate (Art. IV § 2)

a. Only fundamental rights protected, non applicable to corporations and aliens.

b. 14th protects US citizenship is rarely used; Art. IV prevents some discrimination by states on non-residents and is used more frequently.

c. Courts have struck down the following:

i. statute charging nonresident commercial fishermen substantially more for licenses

ii. law giving resident creditors priority

iii. law or court rule requiring state residency to practice law

iv. State income tax only on nonresidents earning in state.

v. Law requiring private employers to give hiring preference to residents

d. Substantial Justification Exception- law may be valid if there is justification for the treatment.  State must show that nonresidents either cause or are pert of the problem it is attempting to solve, and there is no less restrictive means to solve the problem.

2. Bill of Rights Not Included

a. Slaughterhouse Cases (1873)- held that fundamental rights protected against federal abuse (first 10 amendments) are not privileges and immunities of national citizenship w/in the meaning of the 14th Amendment; nor are such other basic rights as the right to live, work, and eat. Thus, the guarantees of the Bill of Rights are protected from state action only by Due Process and EP clauses of the 14th.

3. Right to Travel

a. Saenz v. Roe (1999)- right to travel under 14th includes right of newly arrived residents to the same rights of older residents; the right to be treated equally in new state. [CA law limited welfare benefits to first year residents held invalid]

b. Test from Saenz
i. Right to cross state lines (law sets up walls)- Edwards

ii. Privileges of citizenship of state in another state- Art. IV (Piper) [prohibits discrimination against out of staters when there is no substantial reason].
iii. New comers v. Established residents (durational requirements)
c. Shapiro Test

i. durational issues

ii. look at invideous nature of action

iii. RB w/ a bite

PROCEDURAL DUE PROCESS
1. The DP clauses of the 5th (applicable to Fed) and the 14th (applicable to States) provide that the government shall not take a person’s life, liberty, or property w/out due process of law.  Due process contemplates fair procedure, which requires at least opportunity to be heard by a fair and impartial decision maker.

2. Legitimate Interest

a. Property- must be present, real or statutory entitlement

i. welfare- Goldberg v. Kelly [prior hearing after previously meeting law requirements for benefits]
ii. Continued public employment- Arnett v. Kennedy [statutory created contract or policy clearly understood as entitlement is valid], Bishop v. Wood [at will employment not considered valid interest]
iii. Driver’s license- Bell v. Burson [pre-termination hearing needed, unless statutory rule for post following refusal to take breathalizer].
b. Liberty

i. denied freedom of constitutional right

ii. may be acquired through EP violation

3. Amount of process needed

a. Matthews v. Eldridge Test

i. Court will weigh:

1. importance of individual interest involved

2. value of specific procedural safeguards to that interest

3. the governmental interest in fiscal and administrative efficiency

ii. always requires fair procedure and unbiased decisionmaker.

SUBSTANTIVE DUE PROCESS
1. Fundamental right triggers SS

a. Right to travel

b. Privacy

c. Voting

d. First Amendment Rights

2. Other rights trigger RB

FUNDAMENTAL RIGHTS
1. Triggers SS in SDP, liberty interest in PDP

2. Right to privacy

a. Marriage- Court has indicated a zone of privacy when dealing w/ the marriage context [Griswold v. Connecticut (1965)-Douglas]

b. Contraceptives- state cannot prohibit distribution or sale [Carey (1977)]

c. Abortion- right of privacy includes the right of a woman to have an abortion under certain circumstances w/out undue interference from the state. [Roe v. Wade (1973)]

i. Pre-viability Rule (fetus surviving on its own)- not an undue burden [Casey]

ii. Parental consent, Waiting period, Informed Consent, Spousal Consent - no undue burden [Casey]

iii. Partial birth Abortion- state may not completely prescribe procedures, but may ban if safe alternative abortions are available to preserve health of mother [Carhart]

iv. Financing Abortion- State may prohibit use of public funds for abortion [Maher v. Roe (1977)-no entitlement of funds for abortion or services]

d. Keeping extended family together- Zone of privacy includes right of extended families to co-habitat [Moore v. City of East Cleveland]
e. Parents fundamental rights concerning care, custody, and control of children [Troxel]
i. Education- state may not ban foreign languages [Meyer v. Nebraska (1923)]

f. Sodomy- NO FUNDAMENTAL RIGHT: Court (White)- right to privacy does not include the right of consenting adults to engage in sodomy [Bowers v. Hardwick (1986)]

3. Right to Vote

a. Poll Taxes- invalid- violate 24th, and EP- Court held wealth not related to interest in intelligent voting [Harper v. VA Board of Elections (1966)]

b. Residency requirements
i. Short- ok b/c interest to have bona fide residents vote; Long- probably invalid as P&I violation
ii. Congress may override state residency requirements in Presidential elections [Oregon v. Mitchell (1970)]

iii. Bush v. Gore

4. Right to Travel

a. People have right to travel from state to state, which encompasses the right: 

i. to leave and enter another state; and

ii. to be treated equally if they become permanent residents of that state [Saenz]
b. Durational requirements = SS (ad hoc); Court has ruled in following areas:

i. 1 yr waiting period to receive welfare; or less welfare (previous level)

ii. 1 yr waiting period for state medical care

iii. 1 yr waiting period to get divorce

iv. 10 month period for voting in primaries valid; 23- month invalid.

5. Right to Refuse Medical Treatment (Not ruled a fundamental right, but rather a liberty)

a. Refusal of life saving treatment assumed by court [Cruzan]

b. No right to assisted suicide

i. No general right to commit suicide, therefore a state may ban persons from assisting in the venture [Washington v. Glucksburg (1997)]

ii. It is not irrational to permit competent persons to refuse life – sustaining treatment but prohibit physicians from assisting in suicide b/c there is a logical and rational distinction b/t letting someone die and making someone die [Vacco v. Quill (1997)]

EQUAL PROTECTION
1. Applies to state and federal actor [5th Incorporated into 14th- Bolling v. Sharpe (1954)]

2. Suspect Classifications

a. Race and National Origen = SS

i. Exception- Korematsu- only explicit race discrimination case upheld under SS.

ii. Benign Discrimination (Affirmative Action)

· Must remedy past discrimination and be narrowly tailored to compelling government interest

· Adarand (SS) overruled Metro Broadcasting (applied IM).

· Even where there has been no past discrimination, it may have a compelling interest in affirmative action. However, the action must be narrowly tailored to that interest [Croson]

iii. Compelling Interest

· Remedying past discrimination is a compelling interest

· Localized remedies of societal discrimination and its general effects are not a compelling interest- must show discrimination narrowly connected to what it is trying to correct [Croson]

· Diversity may be a compelling interest [Bakke (1978)], but it may not [Hopwood (1996)-Circuit Court].

b. Gender (Quasi-Suspect) = IM (substantially related to important government interest)

i. Court has held that the government bears the burden of proof in gender discrimination cases and that an “exceedingly persuasive justification” is required in order to show that gender discrimination is substantially related to an important government interest [US v. Virginia- The VMI Case (1996)]

ii. Government interest must be genuine- cannot be overbroad generalizations that perpetuate inferiority in women [VMI- state justification of diversity in education (some people want to go to an all male school) and the physical difficulties of the school were found not to be important]

iii. Intentional Discrimination (usually held invalid)

· Reed v. Reed- preference to males over females as executors of estates

· Exceptions

· Geduldig- law that excluded from state disability insurance disabilities from pregnacy and child birth was upheld b/c it was not a gender classification and so did not constitute intentional discrimination.

· Feeney- hiring preferences for veterans

iv. Affirmative Action for Women (remedies for past discrimination usually held valid)

· Califano v. Webster- SS benefits and tax exemptions to remedy past gender discrimination in workplace upheld.
· Schlesinger v. Ballard- Navy rule granting female officers longer tenure upheld as remedy for past discrimination in Navy.
v. Intentional Discrimination against Men

· Invalid Discrimination

· Denial to admit males to state nursing school [Hogan]

· Law providing higher min drinking age for men [Craig v. Boren]

· Valid Discrimination

· Law punishing males but not females for statutory rape [Michael M.- classification was found to be substantially related to important interest of preventing teen pregnancy]

· Male only draft- classification upheld to be sub related to important interest of preparing combat troops.

c. Others

i. Disabilities- Cleburne- RB w/ Bite [Court struck down zoning ordinance that allowed denial of special use permit to a group of unrelated, mentally retarded persons who wished to share a residential home. Not a protected class and not a fundamental right (housing) so used RB. Held that sole reason for denying permit was applicant’s mental state and their was no legitimate interest in prohibiting retards from living together.

ii. Sexual Orientation- Romer v. Evans- RB w/ Bite [state voters adopted state constitutional amendment prohibiting any state or local action protecting the status of persons based on homosexuality. The Court held that a provision that identifies a person by a single trait and denies them the right to seek any specific protection from the law- no matter how local or widespread the injury- is so unprecedented as to imply animosity toward such persons and is thus not related to any legitimate state interest.]

3. Analysis

a. Facial Discrimination

i. facial discrimination triggers required level of review automatically

b. Application
i. some neutral laws are applied in a different manner to different classes, if there is intent the law will be invalid. [Yick Wo v. Hopkins (1886)- law prohibited wooden building laundries, but gave agency power to exempt; no exemptions went to Orientals, although they made up majority of those impacted]

c. Discriminatory Intent
i. must show intent to trigger SS or will only get RB when showing impact [Washington v. Davis (1976)- police exams; B/c there was an absence of nonstatisical proof to show intent there was no EP violation]

ii. Stats not enough even if well respected and clearly evident [McCleskey v. Kemp (1987)- study showing Δ’s races in capital cases used as EP claim for black Δ ]
iii. “But For, rather than in spite of”- discrimination must be reason behind law not an impact from it [MA v. Feeney (1979)- law gave preference points to veterans; the foreseeable and actual impact of the law was to disadvantage women applicants. B/C there was no evidence other than impact of the legislature’s intent to hurt women rather than help veterans, the law was upheld].
iv. Factors to get intent [Arlington Heights]
FIRST AMENDMENT
1. Speech is protected and any restriction is to come under SS

2. Unprotected Speech 

a. clear and present danger of imminent lawless action [Brandenburg v. Ohio- speech must not (i) be directed at producing or inciting imminent lawless action, and (ii) is likely to produce ot incite such action]

b. fighting words [Chaplinsky v. NH- words must be directed at and reasonably seen as likely to incite a violent response]

c. obscene

d. defamation [NY Times Standard- a public official may not recover unless there is clear evidence that the statement was printed with malice: 1) knowledge statement is false; or 2) reckless disregard as to its truth or falsity]

e. compelling interest

f. false or deceptive advertsing (against commercial regulations)

