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Equal Protection Analysis

1. Is there state action? (Shelley v. Kraemer, Burton v. WPC, Moose Lodge)

2. What classification is the law making?

a. FACIAL Classifications

i. Race: SS (Korematsu, Adarand)
ii. Sex: IS/EPJ (IS: Craig, EPJ: Hogan, VMI). Real differences: IS (Michael M., Rostker). Or redefine classification so not sex: RR (Parham)
iii. Illegitimacy: IS
iv. Poverty: RR (San Antonio)
v. Disability: RR (Cleburne)
vi. Sexual Orientation: RR (Romer, Goodridge) – still do HS analysis
vii. New Classification? Argue for heightened scrutiny. Three step inquiry:
1. history of discrimination
2. political powerlessness
3. immutability/no relation to ability to perform
4. (if necessary, Carolene Products “discrete and insular minority”)
b. NON-FACIAL Classifications

i. Is there a discriminatory effect on a race or sex classification? (Yick Wo, Gomillion)
1. something in fact pattern will generally show disparate impact.
ii. Is there discriminatory intent? (Palmer, Washington v. Davis)
1. P needs to show that the law/policy implemented because of and not in spite of the discriminatory outcome (Washington v. Davis, Feeney)
2. Ways to prove intent: (laid out in Arlington Heights)
a. clear pattern unexplainable on other grounds (Yick Wo, Gomillion)
b. historical background of decision (timing of decision, departures from normal procedure)
c. legislative history (Moreno; but see Fletcher (leg. history irrelevant, could be passed again with “pure motives”; intrusion into other branches))
3. Once intent proven, burden of proof shifts to gov’t to prove non-discriminatory reason for implementing statute. (apply appropriate standard)
iii. If not race or sex, apply RR. Look at who created the policy, whether groups are affected, and if there is a relationship b/t the policy and the goal of the policy. Is there animus (Romer – is the statute so broad that there’s no other explanation)?
3. Apply the standard of review: (analogize to cases, bring in facts)
a. State Interests

i. SS – is the interest compelling?
ii. IS – is the interest important?
iii. RR – is the interest legitimate?
b. Means-Ends Fit

i. SS – is the statute narrowly tailored?
ii. IS – is the statute substantially related?
iii. RR – is the statute rationally related?
c. Is the statute the Least Restrictive Alternative? Required for SS/Good for IS
i. Required for SS
ii. IS – not called LRA, but still works same way where challenger says other ways gov’t could have done it
d. Last ditch effort for RR... is there animus?

i. always struck down if animus found. (Cleburne, Moreno, Palmore, Romer – only 4 cases ever)
	State Interests
	Court’s Position
	Additionally

	Ongoing Societal Discrimination
	SS: Rejected
	Bakke, Wygant, Hogan

	Past Discrimination

By the State/State Actor
	SS: Likely accepted

as Compelling
	Bakke - no evidence Davis perpetrated discrimination 

 - Suggested that if it had, would be enough for AA



	Role Model
	Rejected
	Wygant (needs different means-end fit) 

	Diversity

a) in Education

b) in Employment & K’g
	a) SS: Accepted

b) SS: Rejected
	a) Bakke (Powell + B4), Grutter, Hogan, VMI, 

b) Adarand (overruled Metro Broadcasting)

	Deference to Military
Unit Cohesion
	SS: Accepted
	Korematsu, Hirabyashi

	Traffic Safety
	IS: Rejected
	Craig

	Administrative Convenience
	Won’t Pass IS/SS

RR: Accepted
	Frontiero (IS) , Reed (RR)

	Morality
	RR: Rejected for criminal.
	Lawrence 


Discrimination Based on Race










Carolene Products Footnote 4 (1938)

· cases that get SS: statutes directed at particular religious, national, or racial minorities, OR “discrete and insular minorities”

Facially Racial Classification










Korematsu/Hirobayashi (1943)

· classification based on race suspect, presumed unconstitutional. Apply SS.

Loving v. Virginia (1967)

· anti-miscegenation law

· EP: race-based classification to marry violates EP clause

· DP: fundamental right to marry

· gov’t interest not compelling, statute struck down (SS)

Palmore (1984)

· state tried to take custody away from white mother who was going to marry a black man

· judiciary cannot give effect to prejudice – ANIMUS. 

· Facial racial animus – SS. Struck down.

Facially Neutral Classifications









Yick Wo (1886)

· administered by public authority with an evil eye (discriminatory intent) and uneven hand (disparate impact)

· EP violation. SS. Struck down.

Gomillion (1960)

· gerrymandering land from square to 30 sided shape in order to keep out the 4 blacks in the district

· Racial gerrymandering unconstitutional 

· Court deduces intent from the effect; there’s no other conclusion possible

· Intent proven from impact = SS. Struck down.

Palmer (1971)

· racially segregated swimming pools. All closed to avoid integration.

· Court accepts since it is equally applied to everyone

Washington v. Davis (1976)

· police exam failing blacks at higher rate than whites

· facially neutral laws with disparate racial impact are unconstitutional only upon a showing that they are contaminated by discriminatory intent

· Court says no discriminatory intent even if there was disparate impact. Intent must be because of, not in spite of discriminatory impact

· no intent = RR. Policy upheld.

Arlington Heights (1977)

· laid out ways to prove intent. See EP outline.

Feeney (1979)

· facially neutral but really sex-based classification/sex based, but neutral, upheld, preference for veterans, mostly males for municipality jobs

· no intent, large impact, upheld.

Affirmative Action Cases











Bakke (1978)

· UC Davis quota system

· past discrimination by state actor likely accepted as compelling under SS. No evidence here that Davis perpetrated discrimination, but suggested that if it had, would be enough for AA

· Diversity in education accepted under SS as compelling state interest

Wygant (1986)

· teacher’s union policy of “last hired-first fired,” but kept some minorities, even though they should have been first fired. 

· Court struck down policy under SS

· means-ends fit problem: layoff policy not adequately connected to employment discrimination, and puts entire burden of achieving equality on particular individuals (those fired)

· role-modeling is NOT a compelling gov’t interest

Croson (1989)

· 30% of construction Ks had to go to MBEs

· Court says apply SS to state AA plans

· strikes down plan. Random inclusion of other racial groups = not narrowly tailored. No specific violation being remedied = no compelling gov’t interest.

Adarand Const. (1995)

· white-male owned company challenged federal policy of awarding bonus to companies who gave at least 10% of the overall K amount to minority-owned businesses

· SS: all racial classifications, whether imposed by federal, state, or local gov’t, must be analyzed with SS

Grutter v. Bollinger (2003)

white woman sued Univ. of Mich. b/c she was denied admittance to the law school (AA program)

· goal of diverse student body constitutes a compelling gov’t interest

· “critical mass” (taking into account factors other than race) ≠ quota system

to be narrowly tailored, AA programs cannot use quota. May consider race or ethnicity a “plus” in an applicant’s file, without insulating the individual from comparison with all other candidates for the available seats.

Gratz v. Bollinger (2003)

· point system where 20 points are given to applicants who are racial minority is unconst.

Sex Discrimination












· analogized to race cases b/c both immutable characteristics, history of discrimination, and irrelevant to ability, but women not insular, not a numerical minority, never been enslaved

· state cannot rely on overly-broad generalizations about the capacities of men and women

Reed v. Reed (1971)
· Preference given to men in administration of estate
· RR: in order for a gov’t interest of administrative ease to pass RR, it must be “reasonable, not arbitrary, and must rest upon some ground of difference having a fair and substantial relation to the object of the legislation, so that all persons similarly circumstanced shall be treated alike” [more like IS than RR; gov’t interest of administrative ease usually passes RR]
Frontiero v. Richardson (1973)
· Air Force regulation req’d women to provide evidence of their husband’s dependence, men did not have to provide any evidence and thereby received benefits women did not receive
· SS: gov’t interest of administrative convenience never passes SS
· Court defines “immutable” as not relevant to ability to perform/contribute

Craig v. Boren (1976)
· women must be 18 y.o. to buy beer, men must be 21 y.o. to buy beer
· Heightened scrutiny: classification by gender must serve important gov’t objective and must be substantially related to achievement of those objectives
· Balance harm/basis for discrimination against state interest (state interest here – traffic safety)
J.E.B. (1994)
· Attorney used his peremptory challenges to eliminate jurors of one sex, state used its peremptory challenges to eliminate jurors of the other sex

· Sex-based peremptory challenges are unconstitutional

Hogan (1982)
· man wanted to go to all-women RN school
· Exceedingly persuasive justification: [IS+?]; gov’t interest of promoting women’s education is really only to encourage only women to pursue career in nursing
VMI (1996):
· State interest in having male-only military school:
· Adversative method of teaching (S.Ct. rejects b/c while most women won’t like adversative method, some women will like it – overbroad generalization)
· Diversity of educational benefits (S.Ct. rejects b/c was not propounded by VMI until after decision in Hogan came out)
· Exceedingly persuasive justification:
· VWIL program – inferior to VMI
· justification cannot be based on overbroad generalizations
Real Differences Cases

· when real differences present, Court either:

· Applies IS and statute is justified b/c of real (usually biological) differences

· Redefines classification so it is not sex-based, and then applies RR

Michael M. (1981)
· Only men could be charged with statutory rape
· State interest in preventing teenage pregnancy
· Real differences b/t men and women (women can get pregnant and men cannot); statute designed to equalize the burdens
Parham v. Hughes (1979)
· Mom of child born out-of-wedlock can sue for wrongful death, but dad cannot
· Statute upheld b/c dad has opportunity to legitimize child by making motion w/ court; clear that mother related to child by giving birth whereas dad could be making it up
· RR: Statute is about dads who legitimize and dads who do not legitimize (not about moms vs. dads) ( NOT sex discrimination [BUT real difference in that women can give birth and do not have to go through legitimization process and men do]
Rostker v. Goldberg (1981)
· Only men must register for the draft
· Upheld b/c S.Ct. gives deference to Congress, only men are eligible for combat, men and women are not similarly situated, national security is a compelling gov’t interest
Nguyen v. INS (2001)
· Automatic citizenship for foreign-born kids of American moms; foreign-born kids of American dad must apply for citizenship
· Real difference = birthed by mom, not dad
· State interest in preventing fraud
· S.Ct. gives deference to Congress/INS
Disparate Impact Cases

Geduldig (1974)
· Pregnancy-related medical leave not treated the same as other disability leave under CA insurance law
· Court says pregnancy exclusion was rationally related to the insurance program’s self-supporting goals; benefits are covered by premiums, and some lines have to be drawn
· Court says not about women vs. men, but rather pregnant women vs. non-pregnant women ( NOT sex discrimination/RR
· one of Flynn’s favorite cases “in a twisted kind of way”
Feeney (1979)
· Hiring preference for veterans (men)
· When statute not a facial classification, P needs to prove discriminatory intent/purpose and discriminatory impact under SS/IS
Poverty – RR













San Antonio Independent School District v. Rodriquez (1973)
· Poor receiving education, just not receiving as good of an education as wealthier people
· EPC does not require absolute equality
· Education is NOT a fundamental right
· Court upholds practice under RR – court sees no wealth distinction/discrimination and thus not subject to heightened scrutiny 
Disability – RR












Cleburne v. Cleburne (1985)
· City council denied zoning permit to group home for the mentally disabled
· Court evaluates based on:
· History of discrimination
· Political powerlessness of group
· Immutability of characteristic/no relation to ability to perform
· Classification does not warrant heightened scrutiny, but Court strikes down zoning law anyway b/c based on “irrational prejudice” of mentally disabled [ANIMUS] 
· RR+? – Court looks to actual interest and will not accept just any hypothetical reason
Garrett (2001)

· analysis of the scope of the ADA

· “states are required by the 14th amendment to make special accommodations for the disabled, so long as their actions towards such individuals are rational”

· what does this mean for Cleburne? It’s dicta, but it signals the direction in which the Court is going.

Sexual Orientation – RR











Romer v. Evans (1996)

· Amendment to CO Constitution would prohibit anti-discrimination laws and affirmative action programs
· RR – any hypothetical interest is okay, unless there is ANIMUS
· State proffers: freedom of association of other citizens and conserving resources to fight discrimination against other groups.

· broad disability upon a single named group

· breadth of statute so discontinuous w/ reasons offered, must be ANIMUS

Watkins v. U.S. Army (9th Cir. 1989)
· Exclusion of homosexuals from the military struck down b/c of
· Political powerlessness
· History of discrimination
· Gross unfairness (immutability/no relation to ability)
· Ct will not give effect to prejudice
· Decision later vacated
Baehr v. Lewin (1993)
· Ban on same-sex marriage was sex discrimination under HI Constitution b/c HI had adopted the Equal Rights Amendment (which makes sex-discrimination get SS)
· Today: HI amended Constitution to define marriage as b/n a man and a woman; has not been challenged in fed ct.
Due Process Analysis

1. Is there state action?
2. If yes, frame the right:
a. Plaintiff: frame the right broadly, analogize to other DPC cases, e.g. Lawrence
b. Def: frame the right very narrowly, fact-specific, i.e. Scalia in Moore – no FR to have unrelated children living in the same home as opposed to right of family autonomy

c. Look to history and tradition to determine if it is a fundamental right (Palko v. CT)
i. Evolutive approach – Lawrence (look at last 50 years), Casey
ii. Non-evolutive approach

3. What standard of review?
a. Fundamental right?
i. No: RR 

1. Is the state law rationally related to a legitimate gov’t interest?

a. What is the gov’t interest?

b. is it legitimate?

c. is it rationally related to the law?

ii. Yes: SS 

1. Is the state law narrowly tailored to achieve a compelling gov’t interest?

a. What is the gov’t interest?

b. Is it compelling?

c. Is it narrowly tailored?

d. is it the least restrictive alternative? (make up alternatives)

iii. Abortion: Undue Burden
1. Undue burden: strike down (Casey)

2. Not undue burden: RR

iv. Right to sexual intimacy: unclear
1. Lawrence v. Texas (not sure what standard. Scalia in dissent said Court applied RR. Case wasn’t that clear). If you’re dealing with right to sexual intimacy, set out in a sentence or two that there’s a tension, we don’t know exactly the level of review.

v. Unclear whether a fundamental right?
1. if law will fail under RR, no need to apply SS (Lawrence, Goodridge)

vi. Fundamental Interest?
1. Court has only defined three: voting, education, right to interstate travel

2. when there’s a FI the standard of review somehow gets ratcheted up. Court haven’t been clear on what it is, but it’s some form of HS

3. unless one of those three interests come up, don’t make FI argument

4. Voting: SS/IS (Bush v. Gore, Katzenbach v. SC, Katzenbach v. Morgan)

	Fundamental Rights
	Case

	Right to Privacy:
	

	     Right to marital privacy (birth control)
	Griswold

	     Right to abortion
	Roe, Casey

	     Right to privacy in intimate relationships
	Einsenstadt, Lawrence

	Right to marry
	Zablocki, Turner, Loving

	Right to raise and educate children
	Meyer, Pierce


	NOT Fundamental Rights
	Case

	Right to contract
	Slaughterhouse cases

	Right to welfare
	Shapiro, Saenz

	Right to get divorced
	

	Right to health care
	

	Economic rights generally 
	Lochner


Privileges and Immunities Clause









Slaughterhouse cases (1873)

· narrows P&I clause – no fundamental right to contract.

Are Some Rights “Fundamental”?









Skinner v. Oklahoma (1942)

· after 3 strikes, convicted felon will be sterilized

· Court strikes down statute based on DP – violation of fundamental right to procreate
· Marriage and procreation are fundamental rights (survival of the race)

Buck v. Bell (1927)

· forced sterilization of people who have been mentally institutionalized

· upheld under substantive DP claim b/c of sufficient state interest in promoting the public welfare

Lochner: Fundamental Economic Rights?








· there are no fundamental economic rights

· RR for economic legislation

Lochner v. New York (1905)

· Statute limiting # of hours bakers could work for health reasons

· “RR”: Court does not accept health reasons as any hypothetical reason b/c there are lots of dangerous jobs; real intent of legislature was to regulate relations b/t master and servant (essentially using SS)

· Overturned: now Court uses RR for economic legislation, not SS used here

West Coast Hotel v. Parrish (1937)

· Court upheld minimum wage for women under RR
Fundamental Privacy Rights










Meyer v. Nebraska (1923)

· German teacher case

· Parents have fundamental privacy right to raise and educate their children
· Court applies RR+, rejected statute b/c law is arbitrary and w/o rational relation to a State interest (no means-ends fit)

Reproductive Rights











Griswold v. Connecticut (1965)

· prohibition against the use of birth control by married couples struck down

· though Const. does not explicitly protect a general right to privacy, the 1st, 3rd, 4th, 5th, and 9th Amendments create penumbras, or zones, that establish a right to privacy. Zone of privacy.

· Marital privacy is a fundamental right, deeply rooted in history and tradition. 

· Court overrules statute, uses SS.

Eisenstadt v. Baird (1972)

· prohibition against the use of birth control for unmarried couples struck down

· Court articulated the privacy right in terms of an individual’s life choices
· “if the right to privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child”

· focus on it as an individual rather than a marital right really sets the stage for later “intimate relationship” cases (Lawrence)

Roe v. Wade (1973)

· right to abortion comes from right of privacy

· state interest in protecting women’s life and potential life of the fetus

· woman’s interest in autonomy, bodily integrity

Akron v. Akron Center for Reproductive Health (1983)

· law requiring D&E abortions be performed in hospitals struck down

· burden on women seeking abortions not reasonably related to health/safety interests of state

Harris v. McRae (1980)

· Gov’t has no affirmative obligation to pay for abortions

· RR: wealth not a suspect class and no fundamental right infringed. 

Webster v. Reproductive Health (1989)

· after 20th week of pregnancy, MD required to perform viability test before performing abortion

· upheld b/c state interests in ensuring no abortions are performed on viable fetuses 

Casey (1992)

· undue burden standard – law has the purpose/effect of placing a substantial obstacle in woman’s way of seeking an abortion. If undue burden, struck down.

· if no undue burden, use RR b/c state has interest in life from conception

· Court gets rid of trimester approach and replaces it with viability approach (state can put some obstacles in the way of a woman seeking an abortion, as long as it is done win the interest of protecting potential human life)

· Provisions of PA law: (1) Informed consent – upheld; (2) 24 hour waiting period – upheld; (3) Reporting requirement for MDs – upheld; (4) Parental consent for minors w/ bypass option – upheld; (5) spousal consent – struck down (Court leary of time when women considered property of her husband)

Stenberg v. Carhart (2000)

· statute banning partial birth abortion struck down b/c did not contain exception for health of the mother

Rust v. Sullivan (1991)

· Clinics receiving federal funding cannot discuss abortion w/ patients (“gag rule”)

· Court focuses on funding – if clinic accepts funding, then it must consent to the gov’t terms.

· Doctrine of Unconstitutional Conditions? Gov’t cannot condition a waiver of your constitutional rights on receipt of funding. Court says this is a law about funding, not abortion. FAIR – would have had to be 1st Am. violation

Marriage













Zablocki v. Redhail (1978)

· statute preventing people with outstanding child support obligations from receiving marriage licenses struck down

· Right to marry is a fundamental right, but Court applies “important and closely-tailored” standard (IS+?)

Turner v. Safely (1987)

· ban on inmates getting married struck down

· RR (b/c prison setting) ban did not serve purpose – no safety issue and marriage has social value, legitimizes kids, etc.

Goodridge v. Dept. of Health (MA SJC, 2003)

· Ban on same-sex marriage struck down under RR for EPC and DPC, no need to use SS

· State interests: providing a favorable setting for procreation; ensuring the optimal setting for child rearing; preserving scarce state and private financial resources

· full faith and credit clause: judgments and decrees given full faith and credit b/t states, but if it violates the state’s public policy, the state does not have to recognize it

Intimate Relationships/Homosexual Sodomy








Bowers (1986)

· prohibition on sodomy, Court frames issue as right to homosexual sodomy and upholds law; morality as a legitimate state interest 

· overturned by Lawrence
Lawrence v. Texas (2003)

· right to engage in personal/intimate relationships; right to private intimate sexual conduct with a consenting adult; right to choice of relationships

· law fails even RR
· evolutive approach to history and tradition – past 50 years as most important guide. “Emerging awareness”

Fundamental Interests











· Court asks:

· What is the state interest?

· What is the right at issue?

· Welfare/health care – necessity of life (BUT economic rights are NOT fundamental)

· Tuition/divorce – portability issue (you can get your degree at an in-state rate and then move out of state after you graduate)

Fundamental Right to Education – NO

· how could you argue that there should be one? Connect it to other FR – a predicate for other FR like right to vote. 

San Antonio Independent School District v. Rodriquez (1973)
· Poor receiving education, just not receiving as good of an education as wealthier people
· EPC does not require absolute equality
· Education is NOT a fundamental right, so doesn’t get SS
· Court upholds practice under RR – court sees no wealth distinction/discrimination and thus not subject to heightened scrutiny 
Plyer (1982)

· TX passed law allowing state to withhold funds from school districts that taught children of illegal aliens

· Court recognized education as a fundamental interest, even though it’s not a FR. 

· Political process concerns, punishing kids for status of parents, absolute bar to education, permanent underclass

Fundamental Right to Travel – P&I Clause

Shapiro v. Thompson (1969)

· no welfare benefits if resident of state for less than one year

· struck down

· welfare benefits NOT a fundmantal right, but necessity of life = fundamental interest

· EPC: cannot parcel out something so important in an unequal way

· P&I Clause: protects fundmental right to interstate travel

Saenz v. Roe (1999)

· CA limited new residents to amount of welfare that had been receiving in their old state

· State interests in saving $, administrative efficiency, avoiding becoming a “welfare magnet” would be accepted under RR, but not SS

· Citizenship clause – equates citizenship with residence. Does not allow for degrees of citizenship based on length of residence

Voting
· lots of inconsistency

· usually SS, always some form of HS

Bush v. Gore (2000)

· voting for president NOT a fundamental right, BUT once state gives people that right, it must be given equally and therefore it becomes a fundamental interest 

Federalism – Commerce Clause

1. Does the statute create a cause of action against a private individual?

2. Is the harm being regulated within Congress’ Commerce Clause power?

Lopez factors for determining if interstate commerce

a. Channel?

i. jurisdictional hook? (Darby, Heart of Atlanta)

b. Instrumentality?

i. National transportation and communication systems. (Shreveport)

c. Substantial Relationship?

i. actual economic activity? (Lopez, Morrison) – no inferences upon inferences

ii. area traditionally regulated to State law?

iii. close and substantial relationship to interstate commerce? (Shreveport Rate Case, Heart of Atlanta)

iv. Fact finding (Morrison)

1. Court is skeptical of Congress’ fact finding

2. Fact finding must be in the statute itself, not just legislative history

3. no “inferences upon inferences”

v. Direct effect on interstate commerce?  (Heart of Atlanta)

1. aggregate effect test permitted (w/ direct link) (Wickard)

3. If yes to Channels, Instrumentalities, OR substantial relation, the law is within Congress’ Commerce Clause power

Pre-1937 Cases (Anti-Federalist)










EC Knight (1895)

· direct v. indirect effects on commerce (replaced with close and substantial relationship test later)

· manufacture of goods ≠ not commerce

· Sherman Antitrust Act applicable to direct restraints on interstate commerce, not indirect restraints like manufacturing
Shreveport Rate Case (1914)

· Congress can regulated intrastate commerce when there is a close and substantial relationship to interstate commerce

· wherever the interstate and intrastate transactions of carriers are so related that the governing of one involves the control of the other, it’s Congress, not the State, that can prescribe the final rule

1937 – 1995 (Federalist)











National Labor Relations Board v. Jones & Laughlin (1937)

· manufacture = commerce; looks to effect on commerce (direct and substantial relationship)

· gets rid of categorical approach

Darby (1941)

· Congress regulating wages under Fair Labor Standards Act

· substantial relation/effect on interstate commerce

· Court holds Congress can regulate something that affects inter-state commerce, directly connects wages/hours of employment with interstate commerce

Wickard (1942)

· aggregation effect: if everyone grew more than quota, price would be driven down

Heart of Atlanta (1964)

· Title II upheld under Commerce Clause b/c interstate travel (and thereby interstate commerce) affected if people are NOT traveling b/c no where to eat or sleep (substantial relationship)

McClung (Ollie’s BBQ) (1964)

· discrimination in restaurants posed significant burdens on the “interstate flow of food and upon the movement of products generally"

· direct and highly restrictive effect upon interstate travel by blacks. Discourages travel and obstructs interstate commerce.  

· does the restaurant serve or offer to server interstate travelers or serve food a substantial portion of which has moved in interstate commerce?

1995 – Present (Anti-Federalist)










Lopez (1995)

· Federal Gun-Free School Zone Act struck down

· need economic activity – gun in school zone NOT economic

· 3 types of Commerce Clause cases:

· jurisdictional hook (Darby, Heart of Atlanta)

· instrumentalities (Shreveport Rate Case)

· substantial relation to interstate commerce (Jones & Laughlin)

· Rehnquist doesn’t want to have to rely on “inferences upon inferences” in fact finding

Morrison (2000)

· Violence Against Women Act struck down

· struck down b/c 

· gender motivated crimes not economic; 

· no jurisdictional hook

· effects of gender motivated violence on interstate commerce too attenuated

· statute did not regulated activity that substantially affected interstate commerce nor did it redress a harm caused by the state

· slippery slope: if gender violence affects interstate commerce, surely violence as a whole has a greater effect – do we want Congress regulating that?

· Congress tried to make it an anti-discrimination statute by focusing on gender law, tried to model on Heart of Atlanta
· Court moving away from standards (substantial relationship) to formal categories (activity must be economic)

§ 5 of 14th Amendment Power

1. Is Congress trying to create a cause of action against the state?

a. No: if against private individual, must use Commerce Clause/some other Article I power


2. If yes, has Congress abrogated 11th Amendment sovereign immunity?

a. if No: cannot use 14th amendment; cannot use Commerce Clause b/c Congress cannot abrogate state sovereign immunity under the Commerce Clause (Seminole Tribe, Florida Prepaid)
3. Is Congress enforcing a 14th Am. Right? EPC, DPC, P&I Clause, or Citizenship Clause?
a. What standard of review under each party’s framing of the right?

i. Is Congress aiming to prohibit only action that would be unconstitutional under this standard of review?
ii. Don’t apply standard, just note, if RR can only remedy irrational state action, IS/SS – Congress has more leeway.

4. Congruence & Proportionality analysis (Boerne, Kimel)
Must be C&P between the injury to be prevented or remedied and the means adopted to that end.

a. Does the law directly act on the obstruction?

i. is it overbroad? (Romer) 
ii. National solution to a regional problem? (South Carolina v. Katzenbach - voting)
b. Is the law remedial or substantive in nature? (Boerne)
i. Is Congress asking the State to recognize a fundamental right that already exists in the Constitution?
1. Yes = remedial = OK
2. No = creating new right = substantive = struck down
c. Fact finding to support congruence and proportionality? Point out weaknesses in fact finding (Morrison)
i. is there enough fact finding to support Congress’ view of the harm? (Boerne)
ii. Animus?
1. Yes: struck down b/c never passes RR

Congress’ Civil Rights Enforcement Power Under §5






The Civil Rights Cases (1883)

· State action requirement: Congress cannot enact a public accommodations statute b/c no state action

US v. Guest (1966)

· Court rule § 5 authorized Congress to make it a crime for white supremacists to conspire to deprive blacks of the civil rights.

· Undercut (not overruled b/c dicta) The Civil Rights Cases
· factual finding of state action, but 6 votes saying no state action requirement. 

South Carolina v. Katzenbach (1966)

· Voting Rights Act of 1965 prevented states from using “tests or devices” to deny citizens right to vote

· Congress narrowly-tailored its response by limiting law to southern states; less of a power-grab by Congress

· Court upholds statute under § 2 of 15th amendment (voting)

· RR: applying McCulloch’s broad view of Congressional authority

Katzenbach v. Morgan (1966)

· NY statute denying voting rights to Puerto Rican Americans through language req’ts

· Lassiter has already ruled language re’t constitutional under § 2 of 15th 

· Court finds law unconstitutional under § 5 of 14th – clear state action

· substantive v. remedial power of Congress

· Substantive: Congress can “enforce” apart from judiciary

· Remedial: (Harlan’s dissent) needs to be a judicial determination of unconstitutionality before Congress can act

Boerne v. Flores (1997)

· RFRA: law of general application addressing freedom of religious exercise; Congress assumed Court would use SS when evaluating

· Congress can engage in remedial enforcement but NOT substantive interpretation of the Const.

· History of discrimination: long-standing problem, Congressional documentation and fact finding

· BUT Congress’s findings of fact do NOT have enough examples of bias by the states (no modern day examples)

· Congressional statutes must have congruence and proportionality between the injury Congress wants to remedy and the means used (statute)

· Court says RFRA NOT congruent and proportional b/c it affects every level of gov’t and is a blanket ban

· RR b/c laws of general application affecting religious exercise w/o animus get RR (only SS when there is animus)

Sovereign Immunity











Hans (1890)

· Court extends sovereign immunity to say that citizens cannot sue state in which they reside in Federal court

· Exceptions to sovereign immunity:
· can sue state officer in official capacity for injunctive relief, not damages

· explicit waiver by state

· can bring a suit against municipalities, subdivisions

· Federal gov’t can bring suit against the state

Fitzpatrick

· Additional exception: Congress can abrogate a state’s sovereign immunity under § 5 power. Look to congruence and proportionality to do this. 

· can do this b/c 14th amendment passed after 11th
Seminole Tribe of Florida v. Florida (1996)

· overruled Union Gas; Congress cannot abrogate state sovereign immunity under the Commerce Clause

Florida Prepaid v. College Savings Bank (1999)

· Patent Remedy Act subjected states to patent infringement lawsuits

· Court agreed Patent Remedy Act fell under Congress’ Article I (Commerce Clause and Patent Clause) authority, but that Congress could not abrogate state immunity under that power. 

· Congress could have abrogated under §5 power, but the statute did not meet Boerne’s congruence and proportionality test

· Congress failed to prove in their findings that there was a due process issue 

Kimel (2000)

· Age Discrimination in Employment Act

· age only gets RR, so Congress can only remedy discrimination that would fail RR

· not responsive to unconstitutional behavior

· Congress did not identify any pattern of age discrimination by the States

Garrett (2001)

· portion of ADA forbidding states from engaging in employment discrimination against the disabled

· Court held Congress exceeded its § 5 power

· no record of state discrimination that shows state actively discriminating. 

· RR+? (Cleburne) Is Congress granting greater protections to this group than would be afforded under the Const.? This is where you’re applying RR, it is going to fail.

§ 5 of the 14th Amendment:


Congress can only pass a law to remedy a law that is unconstitutional


gives Congress remedial (NOT substantive) power


state action requirement (no cause of action against a private individual)


Vs. Commerce Clause:


Gives Congress plenary (full and unlimited) power b/c enumerated in Const.


Applies to private individuals AND state officials (BUT no suits by individuals directly against states, only through 4 exceptions)


Congruence & Proportionality: Court looks at:


fact finding: actual instances of documented bias by states


whether statute aimed at states or private individuals
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