IS THERE A K?

Statute of Frauds

Family Context – usually not


Consideration


Promissory estoppel - family 

promises


conditional gifts 

Partial Performance

Meeting of Minds


offer


acceptance
Indefinite


mutual mistake


firm offer


unilateral mistake


promissory estoppel – construction

TERMS

Interpretation of terms:

Unspecified quantity

Unspecified price

Battle of the Forms


merchant v consumer


knock out

Parole Evidence


exceptions

Misrepresentation

Warranties

Implied

Express

Waiver

Limiting Damages

Modification

Waiver

UNENFORCEABLE:

Illegal / Against Public Policy

Incapacity (age, mental) – voidable

Duress

Economic Duress

Undue Influence

Fraud

Mutual Mistake

Form contracts / duty to read

Unconscionability


price


remedies by court

Impracticability

mistake re: essence

REMEDIES FOR BREACH:

Damages

direct

incidental – b/c of breach

consequential – flowed from breach (lost profit)


Duty of Mitigation (buyers yes, sellers no)

1. Expectation

~ cost completion vs. dimunition of value (“efficient breach” more efficient to breach than to fulfill)

~ Lost Profits for volume sellers

~ F/S of consequential damages for merchants

~ uncertainty re: lost profits

Specific Performance

Liquidated Damages 
2. Reliance

3. Restitution

Options for Non-Conforming Goods

Employment 


restrictive covenants


exceptions to at will

Franchise relationship

CONTRACTS

ENRICH 2002

COURT’S ROLE

1. Facilitate private agreement


force compliance


uphold agreements


protect parties

2. Regulate


bring external rules to bear on agreement (i.e. not enforce if against public policy)

3. Abstain


family situations

Factors impacting:

· formality of K

· will court have to provide on-going enforcement, or one time resolution only

· would K be enforceable against the other party (“flipping”)

	Classical
	Anti-Classical

	writing
	promissory estoppel

	offer, acceptance / mutual assent
	restitution

	consideration
	fudge it in the interests of justice

	
	


Policy Questions

Does it encourage or discourage people following through on promises?

Promote or inhibit efficiency (economic)?

How will courts deal with it? (difficult to prove, result in more cases or less)

Make people more reluctant or more likely to want to enter into Ks in first place?

How does it affect justice (advantaged party vs. disadvantaged party)

UCC

Applies to:

	YES
	NO

	Sale of Goods


exit and be identified before transaction


moveable


	

	Mixed Goods/Services ( IF service incidental to goods (buy stereo, get installed)
	IF goods incidental to services

	Specially manufactured goods
	Real Estate 


	
	Leases

	
	

	
	


Future Goods( (lawyer prepares will, delivers 10 pages later)

Franchises ( on boundary of code

Key Differences UCC  vs. COMMON LAW:

	
	Common Law
	UCC

	Promissory Estoppel: 


	consideration required
	no consideration required

	Battle of Forms
	mirror image rule

last shot rule
	2-207 – 3 tests

knock out rule, code fills in

	Pre-Existing Duty / Modification of Agreement
	· if already had duty to do something (under previous k or other legal duty – fiduciary): doing it ( consideration

· consideration required for new commitment to be binding
	2-209(1) consideration not required (but must have “good faith” & can’t be oral modification if original K said “changes only in writing” ( unless waived)

	Firm Offer
	commitment to hold offer open NOT enforceable unless consideration
	merchant’s signed, firm offer can be irrevokable even w/o consideration


IS THERE A K?

TYPES

Contract: legally enforceable agreement

Implied K if law: r/s people would have understood that parties had agreed

Implied K in fact: parties conducted selves as if in a K, both understood there was agreement

Quasi-K/Quantum meruit: equitable need for remedy b/c one party benefited by other; not looking to the K for remedy

· terms too vague to be k

· not k b/c illegal

· can’t be performed due to impossibility

· P has breached but due compensation for part performance

Promise to make a gift: not enforceable (except under equitable principles, usually if reliance)

Promise to provide consideration: enforceable

Unilateral K: X promises a reward to Y for doing something, Y never promises to do it and can back out at any time, but if Y does do it ( binding K (completed performance = binding) (incomplete performance = depends)

STATUTE OF FRAUDS 

POLICY REASONS

Evidence – prevent lying 

caution – not to enter into agreement lightly

channel behavior – help bring people wanting to make binding agreement together

COMMON LAW

1) no way it could be completed in less than 1 year (if indefinite, doesn’t apply)

2) sale of land must be
UCC §2-201
more than 1) $500,: 

1. writing

2. signed by the party being charged

3.evidences the K

* modification that would make whole K subject to statute must be in writing

UCC exceptions 2-201(3)

a - PART PERFORMANCE – substantial beginning for specially manufactured

b - D admits there is a K

c - payment has been made/accepted, or goods have been received excepted

other exceptions

· part performance (ex. where land has been conveyed but not paid for, or if reliance by buyer and refusal to convey)

· Promissory Estoppel – where there was reliance ( enforce if only way to avoid injustice

· Quasi-K ( for value of benefits that have been conferred (restitution), or reliance

· Fudge the interpretation of what is a “writing” or what is “land K” etc. 

FAMILY CONTEXT - Usually Not a K

Balfour v Balfour (1919- wife sued husband for failing to send her 30 pounds month “until returned” while she was in different country after she never returned)

· bargain between spouses not enforceable b/c not a k

· slippery slope of court intervention into family

Miller v Miller (1887—letter promising not to fight and setting out what ea. would do for other, including $200 year to wife for her use; sued husband for violating terms and not giving $)

· no K b/c she provided no consideration

· can’t contract out duties of husband and wife (they’re “natural”)

· no entitlement to $ under laws of time

Marvin v Marvin (unmarried couple, oral agreement to share all property accumulated while together, she would give up career and take care of him for rest of his life(ct remanded saying there was a basis for recovery if fact-finder determined agreement was as said)

P requested:
enforcement of K 



if not, allow to recover for portion of property as if married

· even if sex is part of what is being exchanged, promise is not void unless sex is the explicit term being offered or accepted as consideration

· even if non-married, can order economic affairs however they want and court can enforce

· BUT, in absence of K don’t get to claim automatic benefits as if married under communal property laws

· if there isn’t an express agreement, can look to other methods to fashion relief (conduct can = implied K)
· may recover for r/s value of services rendered – support recvd. IF can prove expected reward

* P eventually got award for 100,000 for reliance damages from trial ct., overturned by supresem ct. b/c no basis if no enforceable agreement

CONSIDERATION

· turns a promise into a K

· something of value

· result of bargained for agreement

· each “does something “ – gives something up that they didn’t have to (“detriment”)

· each “gain” – gets something

· agreement not to sue may be consideration, but only if it was a legitimate claim to start

Batsakis v Demotsis (court enforced K where woman got $25 worth of greek money and signed agreement to pay back $2000 later)

· even though consideration was very small, it counts and makes the agreement a K

· not ct.’s role to re-negotiate the bargain, even if it is unwise

FAMILY CONTEXT - CONDITIONAL GIFT(UNENFORCEABLE PROMISE 

general rule: can’t contract for services part of family responsibility

exceptions = inducement, loss suffered (equitable relief)

Hammer v Sidway (1891- ct upheld uncle’s promises to pay nephew $500 for refraining from drinking, gambling etc. until 21, after he did this and was never paid)

D claimed: 

conditional gift (which is not enforceable), not K b/c no consideration

Consideration:

Nephew gave up rights he legally had, and even though he benefited from 

this himself, it was “valuable”

* example of unilateral K

* awarded expectation damages, but due to Second § 90, usually only reliance awarded now

Fischer v Union Trust (ct. did not enforce agreement where dad promised mentally ill daughter warranty deed (promise to pay mortgage when it came due) and she gave him $1; he didn’t pay mortgage so property went to bank(she had no claim)

· $1 was pretext of a gift ( consideration

· no bargained for agreement

· love and affection ( consideration

condition vs. consideration

Kirksey v Kirksey (1845 - ct. did not enforce a promise from brother-in-law to give widowed sister a place to live and raiser her kids if she gives up her interest in land)

Breach:
after she gave up her interest in land and he kicks her out 2yrs later

· defendant’s promise was “freely given” gift, 

· loss and inconvenience of her giving up land and moving was not consideration, so no K

· condition to receive gift ( consideration IF not “bargained for” or does not benefit  other

performance = acceptance of bilateral K

Davis v Jacoby (neice and husband move to help care for aunt and uncle, who promises inheritance, he dies before they arrive, they stay and care for aunt, he leaves money to someone else)

· promise to perform = consideration ( a bilateral K

· began performance before death = k enforceable after uncle’s death, b/c he knew he might die first and that is why he said had to care for both until dead

specific performance

Fitzpatrick v Michael (woman looked after him in exchange for room and board as long as he lived, plus 8/wk + title to house and property after his death until she died + cars her absolutely)

Alleged breach: he made her move out

Requested Damages: specific performance

· inappropriate to force specific performance in relationship setting
· her role was like housewife ( not valuable for $ 

Brackenbury v Hodgkin (promised fee simple to daughter w/ life estate staying w/ mom to move and care for her, she gets mad and gives fee simple to son, he tries to evict the daughter)

Remedy Requested: specific performance, return property to from son to mom, then to daughter;

stop eviction, allow them to perform, ** “trust” held for them in property

· it was a unilateral K (can usually only be accepted by FULL performance)

· can’t revoke unilateral K once partial performance begun

· since the PARTIAL performance was only stopped b/c of other party, they are entitled to the interest that they relied upon
* example of malleability based on sympathy of ct. w/ parties, gender, etc.

FAMILY CONTEXT - PROMISSORY ESTOPPEL

Common Law: required consideration to enforce a promise

Restatement §90: consideration not required to enforce a promise if other conditions met


1. promise


2. r/s f/s that party would rely


3. they did rely to detriment


4. justice can only be achieved by enforcing

** damages = reliance when that is sole reason for enforcing since Second Restatement

Rickets v Scothorn (1898 – ct. forces payment after granddaughter sues executor of grandfather’s estate for a promise to pay $2000 so she could stop working)

Breach:
she stopped working, then started again w/ his permission, he never paid

· she never “promised” not to work, so gift was not “conditional”

· General Rule= promise of gift not enforceable

· Exception to rule= if reliance where would “suffer loss if note not paid”

· he contemplated quitting (reliance) on her part as a r/s and probable consequence of his gift

· he intentionally influenced her to alter position for the worse
* awarded expectation damages, but due to Second § 90, usually only reliance awarded

See Hoffman v Red Owl (promissory estoppel in franchise agreement)

MEETING OF MINDS

1. offer and acceptance

2. mutual assent to terms


Common law: if terms don’t match exactly (mirror image rule) = offer & counter-offer

OFFER: proposal of terms, can be accepted by simply saying yes

INVITATION TO OFFER: doesn’t result in immediately enforceable K, may be sent to many (ex: invitation to bid)

ACCEPTANCE: agreeing to exact terms of offer


Mailbox Rule: traditionally, legally binding when mailed


Modern Rule: acceptance when received, b/c that’s when reliance begins

Offers DIE if:

rejected

counter-offer

self-imposed deadlines

withdrawing bid

UCC

2-204 “any manner sufficient to show agreement” – including conduct

2-206 (1)(a) offer can be accepted by “any medium r/s in circumstances”

Silence may = acceptance under circumstances where r/s 

(1)(b) order for goods accepted by  1) promise to ship  or  2) performance   +  w/in r/s time

(whatever is appropriate)

Objective vs. Subjective Approach

Embry v Hargadine, McKittrick (1907 – employee thought re-hired for 1 year, boss said employee at will)

Alleged Breach:
fired him

PP / Trial Ct:
said decision based on what boss intended

· goal is not to determine what parties actually intended

· jury must determine what a r/s person would have understood intentions to be based on what was objectively exhibited
Policy: impossible to determine what someone actually intended in mind, this rule is dis-incentive to deceiving parties into thinking they have agreement

* r/s person = objective evaluation, but informed of all circumstances of which parties were aware as well as history, custom of profession etc.

Hills v Kessler (store ordered suits on form saying “not binding until accepted by authorized officer” – got letter back stating “best attention to offer” right away, not signed by “authorized agent” – notified 2 months later not agreed to, would get not suits)

Offer: retailer placing order

Acceptance: “best attention to order letter”

· letter canceling order = admission that a k existed

· if r/s to believe person communicating accepted in authorized ( binding

* even if 1st letter not acceptance, failure to notify in timely manner of rejection may have been argument for relief

** see Raffles for what Filmore calls an example of subjective approach

silence = acceptance

Hobbs v Massosoit Whip (agreement to accept all eel skins could provide was enforceable after P delivered skins and D did not give notice of rejecting them

· based on custom of business, silence can = acceptance

· if parties have a standing offer to accept, can only be altered by timely notice of refusal of goods  (Offer:  willing to buy all eel skins,  Acceptance = delivery)

· alt theory based on custom (even if no agreement between parties):  Offer: delivery of eel skins, Acceptance: failure to send back or notify of rejection in timely manner

INDEFINITE AGREEMENTS

agreement to agree ( usually not enforceable

2-204(3) Ct. can fill in indefinite terms if parties intended to form agreement and if can be done

Klimek v Persich (K to remodel house for 8-10,000, wasn’t done at 10,000)

Alleged breach: owner sued contractor for failing to complete for 10,000

· no K b/c amount to be paid and work to be done weren’t fixed, and couldn’t be fixed w/ r/s certainty
· statements made by contractor as to costs were only estimates and P knew that

Bethlehem Steele (agreement to build ships, drafted letter for option to order, notified of intent to exercise option, then after company goes out of business decides to actually order ships)

· interpreted UCC 2-204(3):   no K (only agreement to agree) b/c 1) terms not fixed  and were too complicated for ct. to fill in after the fact ( 2) r/s person wouldn’t understand as “offer” that could be accepted simply by saying YES, wasn’t intended to be K

· 1-203 bad faith by ordering when knew D couldn’t provide

* 2-305 can leave price open, but must be fixable w r/s certainty + good faith

mutual mistake

modern rule: mutual mistake excuses performance if goes to essence of K ( result = no k

Emmanuel:
1. basic assumption of K



2. material effect



3. k doesn’t distribute the risk of the mistake to one of the parties

Raffles v Wichelhaus (1864 - K to buy cotton arriving on Peerless from Bombay, 2 ships w/ same name, tried to force to buy cotton from 2nd ship)

· k not enforceable, b/c no “meeting of minds” / consensus on terms

* Gilmore sees as classic example of subjective “what parties intended” ruling by court, but others cite case as objective standard

WPC v US (in agreement to build generators for gov’t, P thinks they can use any sub cont., gov’t thinks need to use specific, much misunderstanding)

· must be a K b/c substantial performance etc. ( too hard to undo it all

· ambiguous terms will be construed against the drafter/more powerful party

· if there is an expectation that the other party must clarify ambiguous terms prior to performing them, that expectation must be stated

Policy: so folks interpreting terms in a r/s way can be protected in that reliance

* this rule is not followed consistently

Firm offer / option k

Common Law

promise not to revoke offer generally not enforceable; either could back out until formal K

firm offers only held open if supported by consideration

UCC governed K

“Firm Offer” 2-205

merchant can’t revoke written promise to keep price/option open for time specified up to 3 months max. if signed

Restatement §87

“Option K” enforceable if:

1. in writing

2. signed

3. indicates some consideration (whether or not received yet)

4. proposes exchange in “fair terms” w/in “r/s time”

GENERAL CONTRCTR
SUBCONTRACTOR

Offer:  

bid by general contractor
giving price to contractor

Acceptance: 
gov’t saying yes

after K awarded to contractor, saying YES to sub

* generally bid from sub will be held to be irrevocable if relied on by general to make bid (unless notice of price change happens in time to adjust general’s bid, or if unconscionable to enforce)

See: Bethlehem Steele (too indefinite to be held to be enforceable firm offer)

unilateral mistake  (contractor/subcontractor) – general rule is if one party made mistake, they will be held to it (unless clerical + no reliance, or if it would be unconscionable)

Marana (bid off by 300,000 due to math error, notified district before bids opened and sent letter asking to withdraw bid; had to pay bond before entering bid to ensure would take k if accepted; sued to get bond back in spite of being selected at mistaken price and not wanting to perform)

· no k, b/c minds of the parties had never met

· mistake ( judgment error;  there was a r/s excuse for error

· they acted in good faith

· Rule cited to avoid forfeiture for Recision:   - ct. found all conditions met

1. unconscionable to enforce

2. mistake is to material feature  

3. mistake not due to violation of duty or negligence  

4. other party same as were before, no harm suffered

** Exception to Mistake rule based on:     clerical error (good faith)   vs.   bad judgment, poor estimate etc. (should have known better)

** apply narrowly, because didn’t invalidate a K, only allowed contractor to get bond back

STS v Volvo White (sale of trucks involving + amounts still owed on previous trucks and - credit for their value as trade ins; math error in subtracting amount still owed rather than adding it; after trucks turned in notified terms off and tried to make them take trucks back—they were repossessed when Volvo didn’t continue making payments on what was owed)

H:
P gets no $ from Volvo

· Cited Rule for Mistake Recission:  (all conditions met)

1. material feature

2. despite exercise of r/s care

3. other party in position it was prior to k

· mistake was foolish, but not easily detected ( so r/s

· BUT party can’t create damages by continuing to rely on a K that was breached or void from start, so once notified deal was off should have mitigated situation by going to get trucks to avoid harm

PROMISSORY ESTOPPEL – construction context

Baird v Gimbel (sub-contractor’s employee underestimated amnt. of linoleum needed by half, mailed a bid to contractor who got a K based on bid; sub-contractor telegraphed as soon as found out but it was too late)

· no consideration, so no K even though said “absolutely guaranteed”

· no promissory estoppel b/c promise of price only kicked in after K established “it was a proposal of a promise”

* Judge Hand, very narrow reading of first Restatement Promissory Estoppel

* represents the common law rule

Janke v Vulcan (K for marine construction required sub-k for pipe, sub. gave bid based on c-302, even though was supposed to have c-300 or 301 (said it was equivalent), client said no; contractor sues subcontractor b/c has to buy pipe from someone else for > $)

· no K b/c Janke never accepted Vulcan’s offer

· was a binding promise( damages based on reliance under promissory estoppel U (all four elements met) (promise=offer to sell at price – implied promise = if you get K based on our bid, we’ll fulfill it)

· sub. has duty to inform contractor if basing price on sub-standard item; negligent to let them rely on price in bid

* Ct. pays no attention to whether substituting pipe was “mistake” or if really was “equivalent”

INTERPRETING TERMS

Preference when interpreting language:

· r/s, lawful, effective meaning of words

· ambiguous terms interpreted against drafter (WPC v US)
· negotiated terms trump form contract terms (Green Bay Packers)
1. First try to make all terms fit together

2. If don’t fit together/ or there are contradictory terms

1st - Express terms win

2nd – course of performance

3rd – course of dealing

4th – use of trade

2-208
1. trade usage – regularly observed methods of dealing in the field (1-205)

2. course of dealing – how these parties have acted in past Ks


3. course of performance – how these parties have acted during this actual K

Indefiniteness: 2-204(3) ct can fill in terms if parties intended to make K

Flexible/Open Terms

Open Price

2-305

Cost Plus:  seller’s cost + fixed sum or agreed percentage

Price Indexing/Escalator Clause: based on standardized measure of prices in field (gov’t, journal etc.)

See Bethlehem Steele


Open Quantity

2-306

STANDING OFFER: buyer offers to buy all of seller’s output that they want to provide, seller is free to sell to buyer or anyone else, seller controls amnts. (like output K, but order not K)

OUTPUT K -
seller agrees to deliver all the output of factory/farm (controls quantity)

2-306

buyer agrees to buy it all

BLANKET ORDER: K sets prices and terms for delivery etc., mfr. sends monthly “release” indicating how much they actually want, supplier has to deliver (buyer controls quantity)  (like requirements K, but option to be exercised, not a requirement to buy, not k b/c no consideration until quantity specified)

REQUIREMENTS K – 
seller agrees to supply all of something that buyer requires

2-306


buyer agrees to use NO other supplier (purchaser controls quantity)

See Hobbs (standing offer to buy eel skins)

Empire Gas (K to buy converters to run gas on propane and all propane “approx. 3,000 depending on requirements of buyer”, never bought any, ct. found it to be a breach in absence of good reason and awarded lost propane profits for four years)

· interprets 2-306 “quantity un r/s disproportionate to estimate” to apply to ordering too many (question of law)

· “good faith” = must have some valid business reason for not ordering any of product

Battle of Forms

COMMON LAW

1. mirror image rule:  
acceptance must mach offer exactly to = meeting of minds




if not, you have offer & counter-offer and not a K

2. If performance begins though, last shot rule makes the terms in the last document sent before performance the ones that will rule

UCC 2-207

if acceptance includes additional terms 

	MERCHANTS




	CONSUMER

	still = acceptance

terms automatically b/c part of agreement

2-207(2)

Except if:    

     a. the acceptance says “no k unless 

you agree to these additional terms” (not acceptance)

      b.  materially alters the K (still acceptance, but must be expressly agreed to to be enforce.)

       c.  it is rejected by other party (acceptance, terms not a part)
	still = acceptance

terms must be expressly agreed to by party (even if don’t conflict, 

Except if: 2-207(1)

      if acceptance was conditional 

	if performed even though conditional, got to 2-207(3) 
	if performed even though writing ( acceptance, go to 2-207(3)


If Acceptance includes Different / Conflicting Terms

knock out rule – if terms conflict, they drop out and the terms are:

 any that are the same for both parties + code fills in for remedies

If Confirmation that comes AFTER acceptance includes different terms

they are not part of the agreement at all unless expressly agreed to by other party

2-207(3) If there was no K b/c terms were too different for it to be “acceptance”, but CONDUCT demonstrates an agreement has arisen

comment 7 – no need to determine what is offer, what is acceptance

Knock out rule of any conflicting terms

agreement = any terms agreed to by both parties + UCC

merchants

Idaho Power (inquiry for price of regulator, get back quote w/ terms limiting liability, purchase order sent w/ terms not limiting liability, regulator delivered, fire)

OFFER = price quote

ACCEPTANCE = purchase order, b/c definite and seasonable expression of exceptance



no indication of rejection of terms in Westinghouse



no contradictory terms on damages

· unless P.O. clearly says that acceptance is conditional on these new terms, then it is considered an acceptance of the price quote

· shipping charges don’t materially alter K (not negotiated on prior to form, didn’t contradict other form)

Steiner v Mobile (agreement to help him buy gas station and sell him gas at discounted price, which was key, rep agreed, boss didn’t include, he signed forms allowing discount to be terminated at will)

Ct’s interpretation:


OFFER = request for $ and terms

ACCEPTANCE = oral statement by manager saying go ahead

LATER FORMS = 
confirmation w/ proposal for additional terms




materially alter




original offer was conditional on acceptance of original terms




so don’t become a part of agreement


 

· UCC applies b/c sale of gas

· offer to buy station was conditional upon D’s agreement to provide a guaranteed discount, so P’s offer terms of discount for 10 years stands

* widely cited, but not typical

Consumer Rule – express agreement required whether or not acceptance made conditional

Klocek v Gateway (term of arbitration for breach inside computer box, said keeping product past 5 days = acceptance)

OFFER = buyer’s request to buy

ACCEPTANCE = sending computer 

· b/c provision did not say that its acceptance was conditional on acceptance of terms, not binding unless expressly accepted

Itoh v Jordan (P sues on K to buy steel coils from D, purchase order had no arbitration clause, acknowledgement form expressly conditional on p’s acceptance of arbitration clause (per 2-207(1) not an acceptance yet…), P continued performing w/o accepting or refusing)

· silence ( acceptance, but conduct = K under 2-207(3)

· terms are knocked out and UCC fills in

· no arbitration in UCC ( not part of K, P can sue by trial

PAROLE EVIDENCE

1. there is a final/integrated writing (price, description, usually quanitity)

2. someone wants to bring in evidence of something said BEFORE the writing

(drafts, discussions)

total integration = all terms included

partial integration = some terms left out

merger clause = statement that writing is final and sole summary of parties intentions/agreement

Williston:
only evidence of whether agreement is total is the writing

Corbin: 
consider all evidence (including parole) to determine intentions of parties and whether the writing was final integration

UCC 2-202(codified common law rule)

· no evidence prior to agreement if it would conflict the final writing (always allowed to “clarify” or “shed light on”

· focus is on substance/meaning of agreement – what are the terms of the K? are we going to interpret in light of external evidence

Federal Express (K for sale of planes where Pan Am agreed to provide “initial training”, Fed Ex didn’t ask for any until couple years later after running own flight schools for a while)

· “initial training” was ambiguous and interpreted according to usage of trade (b/c same jet and virtually same contract)
H:  usage of trade ( which means only to get planes up and running, since they were already up and running, no breach
* Ct. does not deal w/ fact parties renegotiated standard language for particular, unique needs
* Policy:
example of cts striving for consistency, over actual intentions of parties
Binks (long neg., complex agreement for machine to make hamburger cookers, delivered late but excused b/c out of control, didn’t work)

Presto says:
they knew they would double load it and they said it was ok

Binks says:
writing says only x amnt, they used twice as much, they used wrong-not liable

H: evidence of what they said/knew prior to writing not allowed in

· parole not let in b/c would conflict w/ writing

· sophisticated parties that could have negotiated for what they wanted in writing

· could have confused jury

MCC Marble (us merchant signed back of Italian form after negotiation in English, form had terms re: terminating agreement etc.; all affidavits agreed that the parties did not intend the form to reflect agreement – that oral agreement that was all that was relevant)

· applies CISG – exact opposite of UCC rule
· statements + conduct demonstrating intent = admissible  WHEN other party was aware of and could interpret them as a r/s person
Mitchell (1928/pre-UCC – deal to buy summer house in country w/ oral agreement to remove ice house on neighbor’s property but belonging to sellers; never removed it)

· TEST to admit: 
1. must be collateral

2. can’t contradict express or implied provisions

3. can’t  be the type of agreement that would be so connected to principal transaction it would ordinarily be in the agreement

· this is the type of provision that is linked to the land sale, so should have been in agreement and parole evidence rule applies ( evidence is excluded

* purchase and sale agreements typically negotiated documents, deeds typically not

* objective standard -  what would r/s people making this kind of transaction done

Masterson (sale of land w/ right to get back at determined calculation, goes bankrupt, trustee goes after land, seller and buyer both claim it was limited to “personal option only to keep in family”)

· ct finds that k is partial integration and that the item to be admitted is an additional term that was not specified and it does not contradict the writing (which doesn’t specify who can/can’t exercise option)

· ct. looked at the parole evidence to see if integrated or not (Corbin) 

* subjective standard – what would these parties have done

Contadina (CA case by Fed. Ct. post Masterson, writing said LIMIT on how many tomatoes would buy in time of gluttony, sought to put in evidence of oral agreement to take all tomatoes no matter what)

· ct looked at all evidence/parole to see if total integration

· evidence was disallowed b/c it would have been direct contradiction  to term of K

Exceptions to Parole Evidence Rule

* never applies after the writing

1. Interpreting the Agreement

Nanakuli (k for petroleum for asphalt, industry understands price change will affect bids, so price protection based on bids already out are standard; written K says “posted price at time of delivery”; oral agreement and had twice held price for bids

H: K is for price protection

· evidence of holding price twice after written k = course of performance evidence  to help intepret k

· looks to usage of trade to demonstrate what parties must have understood

· trade usage to interpret terms is not subject to parole evidence rule

Spring Valley Meats (refer to sale as lease to avoid taxes, then claimed not a lease it was a sale)

H: ct. enforced as written as punishment for intent to defraud, evidence excluded

even if partial integration, evidence was excluded b/c contradictory

2. Conditional Delivery

· things discussed at signing that had to happen after time of signing to bring K into fruition

· like a separate agreement that has to be performed before second agreement (the written K) goes into effect

Merit v Walter Pocok (1 partner signed, said not binding until signed by all, 1 partner never did and other party sought not to be held to K)

H: evidence not excluded b/c it could show that contract never came into existence

3. Fraud

· b/c it is like a tort auase of action

· w/o fraud there may not have been a K

· not really about the terms of the K (at first, but whether K is valid at all)

· to make sure liable for bad behavior – evidence goes to damages 

Anderson v Tri-State Homes (agreement for sideing on home, president lied and said 30 year warranty and said tested w/ no knowledge that it had been, K had merger clause)

TEST:
1. recklessly offered or misleading



2. material fact



3. relied to detriment

H: Fraud exception to parole evidence rule and conversations are admitted into evidence

4. Reformation (mutual mistake)

· asks court to “correct” in light of the mistake (such as typo)

Johnson v Green Bay Packers (he said no cut clause, the K had it, he said not unless removed, they said sign and it will be removed, hand wrote “for 2 seasons”, they didn’t cut it( he called and they said “for 2 seasons” trumps it, they tried to cut him)

H: document itself has contradictory terms (parole evidence not invoked)

· handwritten alterations trump form K
§90 – promissory estoppel

if you were allowed to argue promissory estoppel (you relied to your detriment on what they said) to get around parole evidence rule, there would be no point and rule would be eviscerated

WARRANTIES

1. did seller give any warranty

2. what kind (2-317)

3. did they disclaim

      express 2-316(1)

     implied 2-316(2)  and (3)

4. did they disclaim remedies for breach of any warranties NOT disclaimed 2-719

warranty – an assurance / promise about the quality or character of goods

Express Warranty applies 2-313

statement of fact

sample or model

description (not opinions or value judgments( puffery)

+ must be “basis of bargain”

Implied Warranty of merchantability applies 2-314

automatic for someone in business of selling goods for particular use (fit for ordinary purpose, f/s uses)

can only be disclaimed if expressly mentioned

Implied Warranty of fitness 2-315
1. if “reason to know” was going to be used in particular way

2. knows buyer relying on seller to select

3. buyer actually relies (from comments)

* some courts say only if for some special or unordinary use (regular use = merchantability)

* other say any time a representation is made

Limits to warranties (disclaimer) 2-316
conspicuous (large letters, contrasting color, attention drawn to it somehow)

limits on implied warranties strict


merchantability = must use the word


fitness = must be in writing


“as is” implies a disclaimer of implied warranties

limit on damages 2-719

must arrive at or before delivery of goods

can’t fail of its essential purpose

can’t be unconscionable 2-713(3)

there has to be an adequate minimum remedy of some kind


can’t limit consequential damages to consumers

Glyptal (Sale of chemical pigment in paint for trains

· Express Warranty applies 2-313

· Implied Warranty applies 2-314

· Implied Warranty of fitness 2-315
· Limits to warranties (disclaimer) 2-316 & (limit on damages) 2-719: both arrived 

H: forms are irrelevant b/c delivered AFTER delivery and UCC must arrive At or Before

ADJUSTMENTS

parole evidence does NOT apply after K

b/c there is freedom to contract, can always renegotiate and come to new agreement

Modification 
· requires bilateral agreement (new offer, new acceptance, new consideration – not in UCC)
· must be explicit
· can’t go back to original w/o agreement from both parties again
Common Law

if one party agrees to do something additional, but gets nothing in exchange from other party ( not enforceable or binding (consideration required)

UCC 2-209(1)

1. no consideration required

2. if agreement says can’t be changed unless in writing that applies


except if: 
merchants ( the form w/ provision must be signed by other party




can be waived by party requesting provision (if equitable reliance reasons) 




can be expressly , bilaterally agreed to change the term
Waiver

· unilateral decision by party not to demand something they have a right to

· often a result of inaction (having an opportunity to insist on enforcement, but deciding not to)

· results in expectation by other party that they are no longer going to be held to it

· party that waived can unilaterally put other party on notice that they are going to start enforcing the term w/o agreement from other party(unless unjust)

Universal Buldozer v Moon (construction contract supplemental agreement said: 1) additional work can only be done if changes in writing and 2) completion date extensions must be in writing and liquidated damages apply for delays)

H:  1) construction company must be paid for changes authorized by on-site company rep. even though not in writing, b/c by asking for additions and knowing they would be charged the company waived the provision

2) requirement to pay for extensions of deadline not agreed to in writing was NOT waived, it wasn’t obvious that addt’l work authorized by company = addt’l days

Clark v West (1908—K for writing law book $2 day + $4 if not drinking, company knew he was drinking and let him keep writing anyway, then tried to pay him only $2 day)

H: the K was writing (which he performed) and the “not drinking” was not consideration, it was only a condition, and they waived it

· if something is basic to agreement (such as consideration, the thing being purchased) ( can’t be waived

· if something is a condition supplementing the essence, and one party allows other party to proceed in spite of condition ( it can be waived
UNENFORCEABLE K’S

Illegal / Against Public Policy

· if illegal, not enforceable

· once an illegal K is void, no right to what was received under it, so can claim recovery for that


Exceptions

Karpinski v Collins (agreement to purchase milk in violation of statutory min. price)

H: farmer not at fault for illegal K (financial coercion) ( so he can claim recovery for performance he had executed illegally

Policy: if no enforcement, unjust enrichment of other party

Recovery: restitution

Carrol v Beardon (K for monthly “fee” for house of  prostitution after leasor stopped paying)

· k itself wasn’t for illegal activity, only for house

· must have more than an awreness of illegal activity to make K unenforceable

Policy: if not enforced, person using house for illegal activity would have been doing so for free

Gates v Rivers Construction (k ot put pay in trust until became LPR, fired right before got papers, company tried not to pay by saying illegal)

H: k not against law (congress had banned these contracts, then took out provision, so intended to be legal)

Policy: if not enforced, incentive to company to exploit workers and hide behind law


if not enforced, company unjustly enriched for entering into k they thought was illegal

Recovery: restitution

Fullerton Lumber v Torberg (covenant not to work in another lumber yard w.in 15 miles for 10 years violated when he quit and set up competing business in same city)

H: 10 year length is un r/s (in this case 3 years would be r/s), non-compete can be enforced

· can enforce part of contract even if one provision is against public policy

Incapacity

mental status or age:   “voidable” by incapacitated person only




if voided, can seek restitution for what they put in

mental status:
other party must somehow be aware of mental defect 

age Exception: if minor lies about age, adult can rescind based on fraud



necessities such as food, clothes, shelter (inexpensive items) – minor must honor

Halbman v Lemke (buys car for $1000 + 25/wk, engine rod breaks and unusable, asks for $ back)

H: kid has to return what is left of the car (nothing)

seller must give back $

Duress

viewed very narrowly by most courts today

1. threat of unlawful force

2. no other choice

k  not enforceable

(promises of benefits ( duress)

Mitchell (after car accident company made him sign waivers on recovery or else he would be fired, claim he was at will employee so not “unlawful” to fire)

· even if not “unlawful”, wrongful threats to fire can be duress

Selmer (contractor/sub signed settlement agreement or would “get nothing”)

· fact that one party had financial difficulty, alone, not enough to set aside agreement

· UNLESS vulnerability is due to the other party’s conduct

Policy: most settlement agreements based on need for something rather than nothing


no one would enter into them if couldn’t rely on ct.s enforcing ( inefficient


Duress of threat to breach

Alaska Packers (on boat and threatened not to work in violation of K unless given more $, agreed, agreement not enforceable by cts. later)

· can’t threaten breach in order to modify K w/ more beneficial terms w/o consideration

* doesn’t use word duress, but seems implied in concepts court discusses

Wurtz (agreement to swap properties, closing has been delayed, threat to pull out of closing unless pays 50,000 more, other party would have been ruined so agreed, P sued to get money from D, who used duress as defense)

Trial Ct. H: 1) he acquiesced soley b/c of threat, 2) had no other option – suing for performance not enough 3)

Appellate:

· duress depends on whether Wurtz had legal right not to close, if he did ( duress, if he had not legal right, then threat was unlawful and could = duress

Undue Influence

1. lessened capacity of one party (the lower the capacity, the less persuasion allowed)

2. dominant party using pressure to exploit weakness / overcome will

** look for forcing someone to do something right then, no time to think

Odorizzi v Bloomfield School (right after arrested for homosexuality and had no sleep, approach him at home as if his friend and tell him to resign or he’ll never get a job elsewhere b/c would be forced to fire him if he didn’t resign)

H: if true, his claims could prove undue influence

· ( duress b/c it was a lawful threat (policy was to fire homosexuals)

· undue influence = 1) overcome will + 2) used influence to exploit weaknesses against their position

Fraud

1. intentional misrepresentation

2. material fact

3. r/s reliance

4. injury resulting from reliance

Remedy:

reliance, restitution, or expectation damages

Obde v Schlemeyer (did not tell buyers of termite infestations)

H:  P’s allowed to recover damages for fraudulent concealment (doesn’t matter that they kept paying after discovering ( that didn’t waive right to damages – only might have affected if wanted to get out of K)

Damages:  what property would have been worth - actual value

· LL has duty to protect people from hidden ganders to property/people

· if unequal access to information (buyer couldn’t easily discover) ( LL must disclose

Spereu (recruitment of Af. Am. dealers based on info. on how overall dealers performed, masking how actual Af. Am. dealers performed – much worse)

*  awarded very high tort damages for mental anguish

H: had duty to give facts, withheld material facts, misrepresented other facts, knew of his reliance(fraudulent misrepresenations
· an opinion stated by one party based on facts not avail. to both parties can be a material fact forming basis of fraud

· there were disclaimers for liability based on reliance of representations ( ct. did not enforce or else an incentive to misrepresent and put clause in K

Vokes (older P induced to buy 35,000 in dancing lessons by being told she was very talented)

· where parties don’t have = opportunity to be apprised of truth, if party undertakes to disclose anything ( must disclose whole truth accurately
Form (Adhesion) Contracts / Duty to Read

you have a duty to read what you sign

Exceptions

1. must be clear/conspicuous

2. if it is not a k at all, terms have no applicability if “r/s person” wouldn’t understand them to be

3. plain language

4. ambiguities decided AGAINST drafter

5. if against public policy to enforce

6. un r/s or unanticipated terms aren’t enforceable Doctrine of R/s Expectations (Restatement §211) 

· beyond range of r/s expectation

· bizarre/unconscionable terms

· terms that undercut the entire transaction

· can’t evisceratae a term explicitly agreed to

Common Law

if you signed it, it is enforceable

exceptions:
can’t read and trusted someone who lied to you



if VERY difficult to understand or discover

UCC 2-316

terms of limits must be conspicuous

McCutceon v Macprayne (car lost when ferry sunk due to negligence of company, hadn’t signed written form w/ wiaver of liability but limits were posted and there was a custom of signing form, so company claimed he had notice of wiaver and “agreed to it”)

· not enforceable b/c he didn’t sign the form (even if his expectations would have been exactly the same and he didn’t know what he was signing ( strong feeling it would have been enforceable if he had)

ProCD (D held liable for violating license agreement not to use for business/profit, made money making software available on the internet)

H he had notice on box that license was inside, had chance to return product after opening if did not agree, by keeping product he agreed to abide by license

· applied 2-204(1) (conduct of parties showing agreement….) & 2-602 (opportunity to insepect and reject….) keeping item w/ notice of agreement = agreement w/ terms

C& J Fertilizer (insurance policy must pay, even though policy required evidence tools had been used etc. on burglary to recover, and there were only signs of car tires outside but internal door signs of force)

Rationale:
terms was intended to avoid paying for inside jobs, its clear this wasn’t an inside job, so insurerer must pay

Unconscionability

* applied mostly to consumers, not merchants

UCC History:  (based on the common law / followed a supreme ct. decision saying if un r/s & unconscionable –but not fraud ( get damages that are equitable, not what K says)

~ w/o a provision in code, courts would find creative ways not to be parties to injustice by enforcing unfair K’s anyway

UCC 2-302 

question of law for court

1. shocks the conscience

2. absence of meaningful choice (procedure) (pressured, misled, difficult to understand)

3. terms are un r/s disfavorable to other party (substance) (price, remedies)

* either some of both 2 & 3 or so much of one that the other doesn’t matter

Court Options:

1. refuse to enforce K (if whole K unconscionable)




2. excise objectionable clause




3. limit application of clause to avoid uncons. result

See Fullerton Lumber v Torberg (scaling back K, versus not enforcing at all)

Williams v Walker Thomas (pre-code unconscionability  for outrageous prices, high pressure tactics, low-income folks w/ no other options, cross collateralization term (if buy 2nd item, payments divided among all items so never pay off one before starting to pay for next ( all can be repossessed))

H: remanded to consider if “against public policy” –really talking about if unconscionable

· example of absence of meaningful choice
Price
Patterson v Walker-Thomas (defense to collection claim of price unconscionability due to 

· price is only 1 factor in supporting claim for unconscionability

· must prove lack of meaningful choice, 

Jones v Star Credit (claim paying 1,234 for freezer worth 300 is unconscionable accepted by court)

· 2-302 can be applied to price

· oppressive practice + unacceptable result that shocks the conscience = unconscionable

· limited financial resources of purchaser, if known to sellers, can be considered in determination

Remedies

FrostiFresh (customers didn’t speak language, told them they could afford it b/c it would be free due to discounts based on referrals, outrageous price)

Trial Ct. Remedy:
applied UCC provisions for flexibility in adjusting terms so not unconscionable, company allowed to recover only for cost of product (far below standard retail price—included no profit or overhead)

Appellate Remedy:

· seller must be allowed to recover service charges “necessarily incurred” + r/s finance charges in addition to cost of item (even if K unconscionable)

· punative damages not allowed under UCC

Policy:
incentive to continue business practices like this, b/c seller is not really out any money

Pearson (applied UCC to sale of refrigerator at unconscionable price) 
· no punative damages allowed, only allowed to release from K

Devlin v Kearny Mesa (high pressure sale of car, lied about quality etc.)

H:
allowed punative damages, but focused more on fraud

· punative damages rule:
1. nature of defendants act

2. amnt of compensatory damages

3. wealth of defendant (how much it will hurt them)

· punative damages must = r/s relationship to actual damages suffered (not rigid formula)

State v Avco (statute allowing AG to pursue unconscionable terms that are against public policy, AG tried to go after a K to give up property in defaulting on debt)

H:  the terms are not illegal, can’t go after them

· it is paternalistic for state to infringe on individual’s right to agree to terms to pay debt

· unconscionability ( not being allowed to use an advantage in K negotiations, 

= abence of meaningful choice

Impracticability

2-615
not enforceable if made commercially impracticable by unanticipated risks:


1. occurrence of contingency


2. gov’t regulation

Policy:  if the parties anticipated the risk, they either took it on, accepted a different price because of it, or were responsible for allocating it in the K

Remedies:
1. recission is typical



2. restitution for 
$ already pd






part performance IF other party has recv’d benefit







IF benefit moot due to disaster, no $ for work



3. substantial preparation (but no performance giving other benefit yet)

classic


compromise


dominant American

mass


excuse

if true unjust enrichment, 

presume unjust enrich.
total recovery

“losses fall 

give restitution

restitution for all benefits,
reliance or 

where they fall”
for what enjoyed

even if not enjoyed

expectation








(Carol v Bowers)

Taylor v Caldwell (lease for dance hall and arranging musicians in exchange for promotion and providing other musicians, dance hall burns down before 1st concert—no damages awarded)

· when there are fundamental assumptions  underlying agreement that no longer “exist” making performance impossible ( performance excused

· it is as if K didn’t exist ( no damage

Handicapped Children v Lukaszewski (signs K to teach, wants to quit for better offer, they don’t let her, blood pressure worsens from stress and commute, quits claiming medical, takes other job, they have to pay more for replacement teacher ( she is held liable for difference in salaries)

· worsened medical condition = self-induced (she knew of commute, could have moved)

· she did not quit for medical reasons

* example of efficient breach 

Suez Canal (K to transport wheat for US, shortest route through Suez blockaded, gov’t refused to pay more to transport around Africa, company did that and then claimed the K had been destroyed by blockade b/c existence of canal was background assumption and then asked for more money based on quantum meruit)

· Impossibility Test: 
1. contingency

2. risk wasn’t allocated in K  or  by custom

3. impracticable to perform as result of #1

· just because more expensive than bargained for, not impracticable (they actually did deliver the wheat)

Eastern Airlines (airline mfr. unable to provide planes to airline b/c govt demanded planes for war be made first or would enter order making it official policy to supplant commercial production with military production)

· 2-615 doesn’t apply b/c the inclusion of force majeure clause means that contingency wasn’t unexpected (only question is how to interpret clause)
· even if force majeur clause didn’t list government regulation as specific excuse for non-performance, commense sense reading of clause includes gov’t regulation
FORCE MAJEUR CLAUSE: standard clause disclaiming liability for things beyond control

Carol v Bowers (work on building destroyed in fire)

· owner assumes loss for items attached / benefits recv’d  (must pay contractor)

· Contractor assumes loss for supplies not yet attached, transferred to property (attached)  (gets no payment for these items)

Bowen Cases (loss of k’s by subs after contractor loses k for improper bidding, lots of recovery allowed for their preparation and reliance)

· when equity/justice calls for it, can recover reliance expenditures (not just restitution) even if the other party hadn’t started to get benefits 

· example of Mass. rule 

Mistake going to essence of what is being agreed to

Sherwood v Walker (sale of cow think is barren for $80, turns out to be pregnant, ct. voids sale)

· mistake went to “very nature of the thing” = material fact

· basic assumption behind agreement is wrong = excuse to rescind bargain

Wood v Boynton (sale of diamond for $1, both admitted not knowing what it was when selling)

· deal is a deal

* both had opportunity to investigate value and knew they were taking risk as to what value would be;  had already changed hands

REMEDIES FOR BREACH:

UCC: §700 – Remedies

§706 – Good faith, commercially r/s price

Price:   No mention of market price of sale on day of negotiation, only on day of sale


Mitigation

· Buyers must r/s try to “cover” 2-715(2)(a) or will lose right to consequential damages

· Sellers have choice, but not required to mitigate

1.  Expectation

· put P where would have been if K fulfilled

· P can’t be compensated for anything would have had to give up anyway if K fulfilled, still must pay for work etc.

·  buyer: what they lost that they weren’t going to lose under K  + what didn’t gain = damages

· damages = k price – savings from not having to perform

UCC / RECOVERY FOR SELLERS (buyer reneges on deal or refuses to pay for goods)

1.  2-706: seller if reselling:
must make “good faith and commercially r/s effort





must give original buyer notice


resale price-K price + incidental damages - $ saved b/c of breach

2.  2-708 seller not reselling:  1) market price – unpaid K price + incidentals - $ saved b/c of breach

3.  Lost volume sellers/#1 inadequate: lost profit (includ overhead) expected + incidental

2-709 incidental damages = r/s costs after breach to return, resell, store etc.

4.  action for the price of the goods (usually only for perishable things)

* not allowed to get consequential damages

UCC / RECOVERY FOR BUYERS (seller doesn’t deliver or goods defective)


1) cancel  2-711


2) “ cover” 2-712
actual price paid to buy elsewhere – contract price would have paid


3)  damages 2-713  - if can’t cover: market price at time of breach – contract price

2-715   Incidental: r/s related to handling goods rightly rejected and cover + costs due to delay


Consequential: only if loss was f/s + couldn’t be prevented by cover 




lost profits must be estimated with r/s certainty

POLICY: 
protect reliance on promises



deter casually made promises, breaking promises



facilitate use of promises as effective way of increasing satisfaction

“Put P as would have been”

Hawkins v McGee (1929—doctor breached K based on hairy hand after surgery instead of guaranteed “perfect”, no breach for promise 3-4 days in hospital – an opinion, not a warranty)

Terms:
 D=promises 100% perfect hand, in hospital “3-4 days”


 P= promised to pay (sum not discussed, not sure when)

Breach of warranty: Hairy hand, uglier than scar


Remedy: expectation: difference between perfect hand and final hand (no compensation for pain and suffering or lost work – would have had to give those up if fulfilled)

Cost of Completion v. Dimunition of Value

Groves v Wunder (1939—P awarded cost of completing leveling of land D agreed to do in K for lease of land to remove sand and gravel, even though cost far more than value added to land and breach was caused by change in market making further removal of gravel unprofitable)

· example of cost of completion: what it would cost P to get what would have had if K fulfilled, even if inefficient to spend lots of $ for very little value to be added (wasteful, unjust enrichment of P, accounts better for non-$ reasons for wanting K fulfilled) 

· seems to be majority rule (if strictly enforced, incentive for parties to re-negotiate so breacher can pay something less than actual cost, but P gets $ instead of the < recovery of  value of work would have added)

Peavyhouse v Garland (1963—P awarded the amount lost in value to land by failure to restore land as agreed in K leasing land for strip mining, not the actual restoration wanted to be able to use farm in future)

· example of dimunition of value: ct. steps in not to enforce what parties agreed to, because of inefficiency of paying large amounts of money to do work that will not increase value of resulting product/bargain (rewards the breacher, deters entering into K if extra terms important)

** promises in both cases were secondary to the main K

Mitigation

Parker v 20th Century Fox (Shirley McClaine) (1970—P awarded actress what would have earned if movie had been made, even though she turned down another movie, b/c other movie was inferior)

· can’t force P to take different and inferior option 

· too hard to calculate what she would have lost in terms of reputation, less valuable future offers based on doing an inferior movie

** subsequent courts have required working class employees to mitigate damages, even if would earn less or have to accept different benefits, terms, location etc.

Lost Volume Seller

Neri v Retail Marine Corp. (1972- P gets back deposit for boat he agreed to buy but couldn’t, minus D’s lost profit for one sale likely forfeited + incidental costs of caring for boat after breach)

· applied UCC 2-708(2)  interpreted to allow gross profit for lost volume sellers “b/c regular damages “inadequate” to compensate seller who would have sold two boats instead of one if K fulfilled)

· Gross Profit = purchase price – cost of item

or, net profit + overhead 

· Net profit = gross profit – overhead (salaries, rents, insurance, upkeep)

· no recovery for attorney’s fees

Consequential Damages – Lost Profits

Hadley (1854-no recovery for lost profits when mill out of work for two days because D was late delivering and getting back

· loss of profits only if 1) natural & probable consequence and 2) breacher could r/s f/s the consequence at the time of the contract (POLICY: f/s allows D to try to mitigate somehow, or may choose not to K at all, jury too sympathetic to P)

· f/s = explicit information about impact  OR  naturally f/s consequence

** UCC 2-715(2)b adopts this rule

(Un)Certainty in Calculating Lost Profits 

Evergreen (No lost profits for drive-in movie that lost season due to unintentional late construction—b/c extensive testimony of profits only a guess and b/c new may not make $)

· can’t recover profits based only on speculation, need r/s certainty based on evidence

Chung (P recovers for loss of chance for Chinese restaurant after mall intentionally rents to another Chinese rest., even though very little evidence of what profits would be b/c businesses different – corporate vs. single person)

· damages=$ he spent relying on K (even though would have paid that anyway)

· decided on promissory estoppel type reasoning

SPECIFIC PERFORMANCE

· will be enforced if item is unique and justice requires:  1) land  2) rare/unique item only they can provide 3) value can’t be calculated

· if expectation can’t be estimated w/ r/s certainty

· consider difficulty of enforcement supervision (no ongoing relations like employment)

UCC

2-711(2)(b) – for specific performance if unique goods and/or unable to cover

2-716(1, 2) 

Copylease (1976—ct. would not order D to perform on-going K to provide toner product to P

· applied UCC 2-716(1) – specific performance may be applicable if goods are unique

· BUT:  can’t enforce on-going relationship (court also reluctant to stay involved to monitor details between hostile party)

LIQUIDATED DAMAGES – SPECIFIES CONSEQUENCES IF BREACH

UCC – follows common law

2-718

Lake River (1985 – P agreed to process x amnt. of Ferro Carbo, D failed to order that amnt. b/c demand dropped, K said would pay amnt. would have paid to receive all services

· liquidated damages only enforceable if  1) r/s estimate for actual damage + 2) would be hard to estimate after the fact

· if damages would be hard to estimate, must reference why/how it was estimated and the harder to estimate, the more flexible as to what is r/s

·  can’t be a penalty (in this case the P would have been unjustly enriched, b/c would receive full payment for work, but wouldn’t have had to pay the actual costs of production)

2.  RELIANCE

· alternative to expectation when expectation can’t be calculated (new business, don’t know what profits will be)

· promissory estoppel situations

· more similar to tort

· as if K never happened

· make victim “whole” – compensate for the costs they incurred in reliance on promise, NOT for what would have made if K fulfilled or for missed opportunities b/c of breach

· Emmanuel:  usually limited to contract price, can’t exceed

Chic. Coliseum Club  v Dempsey (1932- Dempsey signs K w/ boxing club to fight Wills

CCC agrees to pay:
 for advanced payment, cut of royalties, 

Dempsey:
agrees to be insured and do no other fights

Claimed breach: 
telegram saying fight would never happen, arranged to fight someone else

Requested Expectation damages ( lost profits

· expectation impossible b/c can’t predict profits

· awards necessary & special expenses (not bus. expenses would have had anyway) incurred between signing of K and breach made in reliance on his promise to fight

· can’t collect for expenses prior to signing of  k

Albert v Armstrong Rubber (1949-seller sued to recover price of 2 of 4 machines Ked for that buyer refused, buyer counterclaim for damages due to late delivery

buyer:
didn’t claim expectation damages for time lost due to late delivery b/c probably would have lost money due to change in market; instead requested $ spent prepping factory in reliance

· P can choose method of damages to seek, but if D can prove that P would have lost $ if K fulfilled, then reliance will be reduced by amnt. of loss  (Policy: don’t put P in position better than would have been if K performed)

3.  RESTITUTION

· usually the least $, b/c getting only what agreed to give up, and wouldn’t have given up as much as were going to gain (usually, unless miscalculated what it would cost at the beginning)

· used in combination with “Exit” – seller walks away from non-paying buyer, but gets goods back/ buyer gets money back from seller who didn’t deliver

· basis in Quantum meruit – r/s value of services rendered

· cannot claim if K has been fulfilled except for payment ( then must use Expectation

· damages the victim is entitled to in order to replace what they paid the defendant / breacher between K and breach (only going to claim if the value of partial performance exceeded the actual K price)

· remedy for the breacher (if breacher has performed part, but they can’t appeal to K to demand payment—employee quitting in violation of employment contract still deserves payment for prior work; only if victim made whole 1st) 
· for promissory estoppel situations

· no contract (but work performed already)

· quasi-k (situation that was not legally a K, but treated as if one to avoid unjust enrichment)

· implied k – in fact: based on custom, dropping off shirt at drycleaner

in law:  parties acted as if they had a K

· recission of a k (Colonial Dodge)
· alternative to expectation can be chose by victim

CALCULATION: (not settled, courts vary)

1. What contractor spent

2. Value of contractor’s work (what would have charged, including profit)

3. Value to buyer (increased value in home)

UCC 2-718(2):  buyers can get most of deposit back – small %

No K

Vickery (k to build Turkish baths where each signed paper w/ different price due to fraud of architect negotiating deal(there was no “meeting of the minds”, no K)

· even if no K, contractor entitled to compensation for work performed 

· contractor entitled to “fair value” of “that which is furnished”

Rationale:
b/c they had agreed to do work, only the price was not in agreement



owner would be unjustly enriched if didn’t have to pay for work agreed to

Dunnebacke v Pittman (P sued D for payment for wall he had built on property after a “discussion” about it, b/c she didn’t want the wall)

· even though they had on-going relationship and may have been r/s to assume a K, he doesn’t get payment (owner in this case not unjustly enriched b/c hated wall) 

Non-conforming Goods / Revoked Acceptance

2-601: prior to acceptance for “any” defect

2-606: r/s time to inspect

2-608:  after acceptance for “substantial defect”

Colonial Dodge v Miller (spare tire was important to buyer, car sold w/o one and buyer found out shortly after, buyer notified dealer didn’t want car w/o spare asked to pick car and stopped payment on check, car left out in front of house and towed away,  Dealer sued for price of car)

· buyer hadn’t accepted car yet b/c it was during his r/s time of acceptance

· UCC 2-601 applies b/c prior to acceptance:  buyer can reject if fails to conform in “any respect”  (doesn’t have to be “substantial”

Substantial Performance – can’t rescind K if underway, unless breach is “substantial”

Jacobs (built wall in wrong place making room smaller)

· placement of wall was minor defect, so only entitled to damages that could be proven in terms of reduced end product

· must still pay for work performed

· won’t force specific performance for non-material defects if “economic waste”

Alternative to Expectation Damages for Victim

Oliver v Campbell (client breached K w/ attny. to provide svcs. for 850 right before end of K, had already pd. 550,  value of svcs had been closer to 5,000)

P’s Claim:
deserves

· if work had been uncompleted, can appeal to Restitution: market value for services
· D is estopped from claiming contct as protection from paying restitution, b/c he repudiated it

· BUT b/c K virtually “completed” ( can only sue for Expectation: payment of remainder of K price

EMPLOYMENT CONTEXT

Restrictive Covenants

Enforceable if 1) r/s and 2) necessary

Fuller Lumber v Torberg: against public policy for non-compete clause

Exceptions to At Will

1. Consideration: if employee has “given something up” that makes it binding

Forrer v Sears (worked for 18 years, quit to farm, induced to come back and gave up farm)

· general rule is “permanent employment” = at will

· exception is consideration: employee gives up something of value

H: loss of farm ( consideration (b/c of no benefit to employer)

2.  negotiation for specific term of employment

McIntosh v Murphy (P thought had 1 year job, fired w/o cause, D claimed 1) no K or 2) if K, violated statute of frauds)

H: K did exist, length of K is question for jury

· even if wasn’t in writing, part performance / equitable estoppel to avoid injustice b/c he moved 2,000 miles in reliance

· damages = expectation / what would have earned if K completed

3. Contrary to public policy

· biggest wedge in at will

Tameny (CA case)

· illegal to fire for not participating in illegal activity
· eligible for tort recovery in these kind of cases
4. Breach of Implied Covenant of Good Faith / Fair Dealing – using bad faith/malice

· implied in employment relations

· can’t be waived away

· contract or tort (special relationship duty of good faith)

· more flexible than public policy, can be used in more contexts

· judges more involved in governing private relationships

Monge v BB Rubber (Employee refused advances and was fired, before sexual harassment illegal, focus isn’t on public policy but the ground rules under employment)

H: not fair to fire for malicious act of employer

Fortune v Natl Cash Register (fires him before he was due to be paid big commission on sale b/c someone else ends up closing it)

H basic ground rules of employment relationship would be violated if allowed

· unlawful to fire just to avoid paying compensation due

5. Handbooks

· Ask if:  handbook puts additional responsibilities on employee( if so, continuing to work = acceptance of terms b/c at will and not “obligated” to continue

· if r/s person would understand the handbook to alter the nature of the agreement already established

McDonald v Mobil (handbook had grevience procedures before someone fired, had disclaimer stating “not binding”, employee fired w/o following procedures )

· disclaimers must be conspicuous to be effective against employees

· reserving right to change the book = obligation to follow it unless it is changed

* Mobile’s goal was to prevent union, may have influenced the ct.

6. Breach of Implied K
· interactions make mutual promises that define relationship

· over time, employer gives employee the impression not at will

FRANCHISE RELATIONSHIP

Hoffman v Red Owl (he acted in reliance on promise to enter into franchise agreement by selling his own store quickly for less money to raise capital)

· can recover based on §90 promissory estoppel (promise, f/s of reliance, reliance, harm) 

· damages = only those necessary to avoid injustice (investment in lot & sale price – fair market value of store)

Walgreen (termination of all franchise agreements b/c of clause saying could terminate all similar w. notice; WI Fair Dealership Law required “good cause” to terminate)

· termination violated WI law ( higher profits ( good cause

·  damages = growth of profits of class  vs.  growth of profits of other drug stores

* this was fed ct. implementing WI law, WI cts have interpreted much narrower

See also Spereu v Ford (fraudulent misprepresentaitons)

See also Steiner v Mobile (parole evidence re : discount agreement terms)
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