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I) Philosophical Underpinnings of Contract Law





· Natural tension b/w K law as private law vision (facilitative and deferential to the private ordering of business affairs e.g. enforcing liquidated damages) and law as reflection of public values, where rulings based on social norms of the day.  

Langdell has a decidedly classical impression of K law.  He stands for the formal proposition that K law is timeless, neutral, and detached, administered by impartial judges.  He says:

1. Don’t get distracted by what going on in society at large

2. Law is axiomatic w/ a deductive power.  It is a science, and if we teach it and implement it as such, the results will be certain.

Holmes in “Path of Law” proposes two interpretations:

1. Law is not about morality (attack on formalism); and

2. History of law is one of practical choices and the impact such choices have on society.  

So judges make tremendous decisions about how society should be organized, prompted by the current context (emanating from society).

Gilmore and his confederates recognize that the seeds of destruction of classical contracts were planted long ago.  The Lochner-era and its subsequent demise illustrates that the classical vision has been in decline.  Gilmore is recording the shift from formalism to realism in K law.  While Horwitz and Gilmore coming from different perspectives (Horwitz writes more about K law reflecting current social values) they are probably in the same camp.  Macaulay in “Use and Non-Use of Contracts” would also be in this camp, holding that the role the black-letter requirements of plays in daily transaction is relatively minor; K law as we study it all a vestige of bygone era.

II) Where Courts Find Contracts








Implied in-law K – sometimes called quasi-contracts.  Not really contracts in the conventional sense, because there’s no need for offer and acceptance.  Here courts hold that the benefited party must compensate the other, notwithstanding any absence of an agreement to pay for such services.  Rather it is implied that the benefited party agreed to pay for the services.  Court saying “we don’t care what you said or what you did, you’re going to pay!”

Implied in-law K – something reasonably implies by the parties conduct.  The legal effect of an implied in-law K is exactly the same as an express K.  Court is saying “we don’t care what you said (or didn’t say), only about what you did.”

Express K – enforcement based upon what was said or written.

Formality requirement – Court is saying “put what you mean in writing or else we aren’t going to enforce the K.”

III) Foundations of a Contractual Relationship






III) Meeting of the Minds / Offer & Acceptance

· consensus ad idem: meeting of the minds

§ 2-204: Formation in General
· focus on existence of agreement between parties, whether shown by words or conduct, and steering away from technicalities, should uphold K.

§ 2-206: Offer and Acceptance in Formation of Contract
(1) Unless stated unambiguously otherwise, 

(a) an offer to make a K can be made in any manner reasonable in the circumstances

(b) offer to buy goods for shipment can be seen as inviting acceptance either by promise to ship or by shipment. 

(2) the offeree must notify the offeror of beginning performance “within a reasonable time”

Determining Meeting of the minds
· standard answer: interested in what reasonably appeared to be the case.

· objective approach: what a reasonable person would think

· subjective approach: “inside the head” approach (evidentiary problems)

Offer
· manifestation of commitment – look at the content of communication. What was said? Written? 

· Was there an expression of a promise, undertaking, or commitment to enter a K?

· Were there certainty and definiteness in the essential terms?

· Was there communication of the above to the offeree?

· “essential” elements include:

· identity of the offeree and the subject matter;

· the price to be paid;

· the time of payment, delivery, or performance;

· the quantity involved; and (only essential term under UCC)

· the nature of the work to be performed.

· HOWEVER, if the parties fail to explicity state one or more of these essential elements, the Ct. may in certain circumstances attempt to supply the missing term, as long as it contains some objective standard to supply the missing terms.

Acceptance
· expression of agreement to an offer made by another party. Would a reasonable person have understood this to be an acceptance? (use objective approach)

Embry v. Hargadine, McKittrick Dry Goods Co.; (Ct of Appeals of Missouri, 1907); CB 568; Notes 30
Objective vs. Subjective Approach

· Facts: Embry was working as a salesman and wanted an employment K. Got what he considered to be an assurance from his boss that he would get one, but was fired instead. He lost the opportunity to go work somewhere else.

· Issue: did the formation of the K depend on the intention of BOTH parties?

· Holding: it’s a matter of law whether or not the boss’ words could be understood by a reasonable person as agreeing to form a K.

· Rule: if a reasonable person would have taken a party’s words to constitute assent to the formation of a K, then that K will be enforceable, even if one party did not intend for there to be a K. 

· Commentary: objective standard. If what D staid would have been taken by a reasonable person to be an employment contract, and P so understood it to be so, it constitutes a valid K. 

Hobbs v. Massosoit Whip Co. (SJC, 1893); Supp 55; Notes 30; Judge Holmes

Silence as Acceptance? When past practice, yes.

· Facts: Hobbs delivered eel skins to company and company held onto them for some months. P believed that accepting the eel skins constituted acceptance.

· Issue: can silence be seen as acceptance?

· Holding: Silence and retention in light of general business practices constitutes acceptance, even without prior business relationship between the two parties. 

· Rule: In general, silence will only constitute acceptance where something specific in the relationship makes it reasonable to construe silence as acceptable.

III) Indefinite agreements

Klimek v. Perisich (Sup. Ct. of OR, 1962); CB 643; Notes 31
Vague private construction agreement – is it a K?

· Facts: D said house could be remodeled for between $8k and $10k. No formal K, just an oral agreement and many details worked out in the course of the remodeling. P ran out of money in middle, sued D for damages.

· Issue: Is there an enforceable K with offer and acceptance?

· Holding: no K. P knew that amounts given by D were estimates; no formal offer and acceptance, so no K. 

· Rule: Acceptance must conform precisely to offer, otherwise there is no agreement; the amount paid and services to be rendered must be reasonable certain. K must be specific enough to allow enforcement.

· Commentary: opinion based on indefiniteness of the subject matter of the offer. No agreement existed other than to perform labor at an hourly rate and there was no agreement as to the extent of remodeling or the materials to be used, and therefore no K existed between the parties. Indefiniteness of an offer makes an unenforceable K b/c the court is going to have to deal with the ambiguity. 

Bethlehem Steep Corp. v. Litton Industries, Inc; (Superior Ct of PA, 1983); CB 646; Notes 31

Option K – Intent?
· D sues P to enforce option offers P made to D.  P says there is no options K.  Why?

1. option offer never intended to be binding

2. no K for lack of specificity

3. D said it would never order another ship from P after late delivery of first one

4. option unsupported by consideration revocable (and P told D it was closing its shipyeard)

5. P never breached any agreement

· D fails to meet burden that parties ever contractually bound.  Court determines there are too many gaps to fill, and there was never any intent to have a binding K.  Also relevant is fact that D knew there were gaps in the K suggesting D expected more negotiation before an enforceable K was arrived at.  Court very reluctant here to rely upon UCC §1-103 “good faith.”
III) Misunderstanding and Mistake

· A misunderstanding exists when:

(1) the parties’ K is ambiguous, meaning that it is reasonably susceptible to more than one meaning;

(2) the parties actually had in mind different interpretations of the language, and

(3) the misunderstanding is material (or important)

· when all of these elements are satisfied, the K is unforceable.

Raffles v. Wichelhaus; (Ct of Exchequer, 1864); CB 582; Notes 33

No K if parties have different subjective expectations 

· Facts: Peerless ships case. Two ships named Peerless, K didn’t specify which. P thought he was buying cotton off Peerless that sailed in Oct., D thought he was selling from Peerless that sailed in Dec. D refused to accept cotton when it came on the Dec. ship. 

· Issue: is there a binding K?

· Holding: did not agree to same terms, so no K. No meeting of the minds.

· Rule: where mutual mistake over term that goes to the heart of the agreement (i.e. material difference), K is void per se.

· Commentary: Restatement sections not too far from this opinion. Consult Rstmt § 20 (effect of misunderstanding) and § 201 (whose meaning prevails)

Rstmt 2nd § 20: Effect of Misunderstanding
(1) There is no K if the parties attach materially different meanings to their manifestations and

(a) neither party knows or has reason to know the meaning attached by the other; or

(b) each party knows or each party has reason to know the meaning attached by the other

(2) The manifestations of the parties are binding if:

(a) one party does not know that the other party has a different meaning, but the other party does know the meaning attached by the first party

(b) one party has no reason to know the other party has a different meaning, and the other party does have reason to know that the first party has a different meaning.

Rstmt 2nd § 201: Whose Meaning Prevails
(1) Where the parties have the same meaning, that’s the binding meaning

(2) Where the parties have different meanings, it is interpreted as the meaning attached by one of them if, at the time the agreement was made:

(a) one party does not know that the other party has a different meaning, but the other party does know the meaning attached by the first party

(b) one party has no reason to know the other party has a different meaning, and the other party does have reason to know that the first party has a different meaning.

(3) except as stated in this section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent. 

WPC Enterprises v. US; (US Ct. of Claims, 1964); CB 585; Notes 33

Comparatively more negligent party responsible for misunderstanding

· Facts: WPC won gov’t bid to manufacture generator sets for gov’t. Said gov’t didn’t specify that components were to be manufactured by certain parties. WPC suing gov’t for the difference in expense. They say they agreed to use alternate suppliers if gov’t paid additional costs.

· Holding: Court thought both parties reasonable. Said original defect in drafting and gov’t had burden of clarification. So comparatively more negligent party responsible. 

· Commentary: In this case, unlike Raffles, it would have been unproductive to say that there was no K. Court could have said it’s a quasi-K and give $ based on restitution for services performed. Unilateral vs. mutual mistake: saying different things vs. meaning different things. 

Baird v. Gimbel Bros; (2nd Cir, 1933); Supp 56; Notes 34; Judge Learned Hand

Subcontractor offer used in contractor’s bid – not K

· Facts: P contractor bought linoleum from Gimbel, D, subcontractor. D’s employee underestimated total yardage of linoleum needed by half amount; P had relied on D’s offer in making a bid to the city for a job; D notified P of mistake. P suing D for breach.

· Issue: P thought offer irrevocable b/c P was using it to make a bid. 

· Holding: No K b/c of language of the offer. P could have insisted upon a K before using figures in bid. P tried to use promissory estoppel, but court said no b/c bid had not even been accepted yet. No consideration. 

· Commentary: Can’t use § 90 to convert an offer into a promise. There was no promise in this situation but rather an offer of a promise. An offer only becomes a promise when it is accepted. Would have been same result if he had changed his mind rather than make a mistake, b/c offer had not been accepted. Until offer accepted, can revoke the offer. 
· Conflicting opinion: Drennan v. Star Paving Co., 1958, Judge Traynor. Cited often, represents the prevailing view. Paving contractor used subcontractors oral bid in his own bid for job. Subcontractor refused to enter K based on its bid. 
· Traynor found an implied secondary promise in the bid that the subcontractor would keep its offer open for a reasonable time. This implied promise became irrevocable under § 90 once the general relied on it by using the sub-bid in its prime bid. 
· Restatement § 87: intermediate position on the issue. Option Ks.
Unilateral Mistakes
· Avoidance of obligations b/c of unilateral mistake disfavored by ct, and only permitted if:

a) mistake computational or clerical;

b) enforcement of K would be oppressive and unconscionable; and

c) avoidance imposes no substantial hardship on the other party.

Marana Unified School Dist #6 v. Aetna; (Ct of Appeals of AZ, 1985); CB 610; Notes 35

Public project bids
Facts: D submits bid to build school, makes typographical error of $37K. An employee noticing the low bid checked the figures and realized the mistake. They call the school district 90 minutes after they realize the error, and D sent letter revoking an hour after submitting it. There is no claim of a contract here because the offer was revoked before it had been accepted by the school district.  The school district claimed that entitled to bid bond of 5% even if D refused to perform contract.

· Issue: Can bidder for public K refuse to enter into the K b/c of mistake without forfeiting bid bond?

· Holding: Bid bond not forfeited. Equitable remedy. Material mistake of fact in a bid justifies the conclusion that there was no meeting of the minds. 

· Rule: A unilateral mistake, unlike a mutual mistake, would not allow D to diffuse the K. However, it does excuse you from an offer that hasn’t been accepted when you give the other party notice and withdraw the offer before acceptance.  Can only be used for clerical mistakes, not mistakes in judgment.

· Criteria to avoid forfeiture: (1) the mistake must be of such grave consequences that to enforce the contract as made or offered would be unconscionable; (2) the mistake must relate to a material feature of the contract; (3) the mistake must not have come about because of the violation of a positive legal duty or from culpable negligence; (4) the other party must be put in status quo to the extent that he suffers no serious prejudice except the loss of his bargain.

STS Transport v. Volvo White; (7th Cir., 1985); CB 625; Notes 36

Mistake leading to rescission of K
· Facts: K for trading in trucks for 8 new ones. P discovers miscalculations made by D and refuses to perform K. P turns in trucks for trade in. Rest of deal not completed.

· Holding: No recovery. K not enforceable for unilateral mistake b/c of the big material difference in price and b/c mistake was latent. However, where mistake blatant, K cannot be rescinded b/c both parties should have noticed it.

· Rule: Court applies three prong test to allow rescission of K for unilateral mistake: (1) mistake must relate to material feature of K; (2) mistake occurs despite reasonable care; (3) other party must be placed in position occupied before K made. 

Revoking acceptance and unilateral mistake
· Mailbox rule: an acceptance creates a legally binding K when it is transmitted/mailed. Protects offeree’s reliance. This is a classic common law principle. 

· Anti-classical modern rule: acceptance creates a binding K when it is received by the offeror.

· The Firm Offer: UCC § 2-205: An offer by a merchant to buy or sell goods in a signed writing which gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may the period of irrevocability exceed three months; but any such term on a form K supplied by the offeree must be separately signed by the offeror. This rule is different for sub-contractors in construction business; their firm offers can’t be revoked.
III) Family Contracts: Which promises should the law enforce?

· Classic K law abhors making decisions on familial disputes. Two underlying doctrines:

· Specter of unlimited litigation

· Intrusion into private spheres

Balfour v. Balfour; (Ct of Appeal, England, 1919); CB 191; Notes 23

Familial contracts; courts favor abstention
· Facts: husband P goes to work in Sri Lanka, leaving wife in Britain. Before leaving he promises her stipends for her maintenance. Eventually stops sending them.

· Holding: No remedy. Bargain between husband and wife not enforceable at law b/c it’s not a K. Wife can seek other remedies under alimony theory, and prefers forum of family court address case, where socially protected status afforded.

· Commentary: the parties didn’t intend that the promise would be enforceable in a court of law. Sometimes courts say that social promises and promises between family members are unenforceable b/c the parties did not intend them to have legal consequences. 

Marvin v. Marvin; (Sup. Ct. of CA, 1976); CB 200; Notes 23

Familial contracts; Court facilitates
· Facts: Michelle Marvin sues to recover damages for D’s promise (express K) to pay her a monthly sum to take care of her. She also says that it does not matter if there was an agreement or not b/c she has acted in a way that has benefited Marvin (quasi K in quantum meruit deserving of restitution damages). 

· Claims: P asserts 3 causes of action: 

1. Express K: declaratory relief, asks the ct. to determine her K and property rights (no writing)

2. Quasi K: Seeks to impose a constructive trust upon ½ of property acquired during relationship (unjust enrichment that would entitle her to equitable relief)

3. Implied K: Parties conducted themselves in a manner that would imply a K that they both would reasonably infer that they had tacitly entered into an agreement to share asset.

· Holding: Ct found no evidence of express K. D had told P he did not agree w/ idea of community property. Also, a non-marital partner may recover in quantum meruit if they can show that the services were rendered w/ expectation of monetary reward.
· Rule: Non-marital partners are not entitled to division of community property, but the courts will instead enforce express agreements between the parties to the extent that these agreements do not rest on  meretricious sexual services.

· Conflicting opinion: Hewitt v. Hewitt, CB 213 n. 4: couple had lived together as husband and wife. Implied K theory. Court rejects woman’s claim. Reasoning: state had legitimate interest in encouraging people to marry.


[image: image1]
IV) Consideration











· The parties must exchange something. A party must incur a detriment by doing something he is not legally obligated to do or by refraining from something he is legally entitled to do. Distinguishes between the promise of a gift and an agreement. 

· Three situations that are not consideration:

a. Past consideration: must be bargain for new benefit or detriment.

b. Pre-existing legal duty rule: doing something you are legally obligated to do not consideration if you use this to demand more money that entitled

c. Part payment of a debt: creditor says pay me part and I’ll release the rest of the claim. Part payment due and undisputed not consideration for release. 

· Will the happening of the condition benefit the promisor? If so, consideration. 

Hamer v. Sidway; (Ct of Appeals of NY, 1891); CB 233; Notes 25

Bargained-for legal detriment – don’t drink, kid.
· Facts: Uncle promised nephew $5k if he refrained from drinking, swearing, smoking, and playing cards/gambling until he was 21. Nephew did all these things and was never paid.

· Holding: there was consideration, nephew gave up his legal right to do those things. 

· Rule: consideration for a promise may consist of, among other things, the abandonment of a legal right.

Fischer v. Union Trust Co.; (Sup. Ct. of MI, 1904); Supp 50; Notes 25

One dollar and mentally ill  daughter; in contrast to Hamer

· Facts: mentally ill daughter received warranty deed for property from father for $1. Father did not pay mortgage so whole property went to bank. Bank stopped paying daughter mortgage interest. 

· Holding: deed not deliverable to daughter for lack of consideration, notwithstanding symbol of $1. Saying intent irrelevant, only evidence of consideration (of which there wasn’t any). This was a gift.

· Rule: Consideration: there needs to be something flowing in the other direction in exchange for the promise AND it has to be at least part of the reason the party makes the promise. 
· Commentary: Daughter argues love and affection provided father during his life is consideration, but court says love and affection is not consideration. 

Why Courts don’t enforce gifts
· Social utility – gifts are important but they are not needed to make a market economy function

· The world is full of gift promises, they tend to be fuzzy around the edges, it’s often not clear how serious the grantor was – basically, enforcing them in court would be a pain

· Gifts are one-sided; and if a gift “falls through” the promisee has not lost anything.

Batsakis v. Demotsis; (TX Ct of Civil Appeals, 1949); Supp 52; Notes 26

Woman trapped in Greece during war
· Facts: P leant $25 to D during WWII in Greece, D promised to give back $2k after war. D didn’t want to pay back.

· Holding: Valid K. The $25 was so important to D at the time of K that it was worth $2k to her later. Black letter law requires us to look for exchange, and not adequacy of consideration

· Rule: Mere inadequacy of consideration will not void a K or excuse performance. Parties must decide what the deal should be and the court will usually enforce it.

Kirksey v. Kirksey; (Sup. Ct. of AL, 1845); CB 239; Notes 27

Jerk brother-in-law with widowed sister-in-law.

· Facts: D offers P a place to live with him if she gives up her interest in land. After two years, he booted her and her kids out. 

· Holding: her forfeiture was insufficient consideration and agreement is not a binding K. 

· Rule: a purely gratuitous promise will not be enforced.

· Commentary: Court said it was a conditional promise, which does not entail a bargain or exchange even if the recipient must do something in order to receive the promise.

V) Statute of Frauds











· K must be writing signed by the party-to-be-charged that evidences to the K. Most Ks not subject to SoF (agreements can be oral and still contractual)

· Agreements subject to SoF: sale of goods, see 2-201 or for service Ks

Proof of writing needed in:

· Sale of goods greater than $500 (proposed to increase to $5k)

· Service Ks not capable of being performed within a year. Deals where there is no way K can be performed before a year has passed. If not time specific K, but task specific, there’s usually not statute of frauds requirement. 

· K’s pertaining to interests in land (sale, lease, etc) with term greater than 1 year

§2-201: SoF requirements


1. writing
· for service Ks, all material terms must be in writing – who the people are and what they’re agreeing.
· for goods, just have to have quantity term and a signature. 
2. signed

· has to be in some form that it is attributable to the relevant parties – initials count. Something in handwriting is usually enough to count.
· in electronic cases, this has become tricky.
3. by party against whom enforcement is sought

4. evidence of the agreement: § 2-201 sets low threshold (quantity term, signature, $500 or more)

Exceptions to the Statute of Frauds
· Doctrine of Past Performance §2-201(3): enforcement if seller has made substantial beginning of manufacture of commitments of procurement.

· if suing party has substantially performed (even though there’s no written document), performance becomes evidence of contract for specially manufactured and ordinary goods.

· full performance sufficient to satisfy the SoF in service K, problematic as to whether partial performance is sufficient. Would only be able to recover under quasi-K, where SoF prevents recovery and you think it’s equitable. 

· with respect to land, where substantial work completed. This is to prevent unjust enrichement in property. See Estate of Powell, notes 29.

· Reliance Doctrine: Rsmt § 139. Enforecement by virtue of action in reliance – there must be significant reliance. 

· Restitution interest recovery even in absence of K

· PROMISSORY ESTOPPEL! The big exception!

VI) Battle of the Forms










Common Law Rules
· Last-shot rule: the last document sent/received before performance rules the deal. 

· Mirror-image rule: acceptance must be on the same terms as the offer; if not, it is not an acceptance but a rejection and a counter-offer.

§ 2-207: Additional Terms to Acceptance or Confirmation
· rejects common law. The proposal of additional/different terms by the offeree in a definite & timely acceptance does not constitute a rejection and counteroffer. Whether the additional or different terms become part of the K depends on the status of the parties.

· Between Merchants, §2-207(1) & (2) govern: 

· Additional terms automatically become part of the deal unless:

· the offer expressly limits acceptance to the terms of the offer; OR

· they materially alter the original terms of the offer; OR

· the offeror has already objected to the particular terms, or objects within a reasonable time after notice of them is received.

· NOTE: Amended 2-207 quite different. Effect of Varying Terms in Records—terms = those which the writings agree with, other communications, nothing else except what is supplied by the code.  Essentially say that if you exchange forms, you will only get those things you’ve explicitly agreed to and those areas where the forms coincide.  Anything else does not matter.  
Four routes when battle of the forms issue arises
· two merchants send each other their form Ks, A (sent first) says arbitration, B (send second) says court. They cross in the mail. Then they perform.


VI) If we do not construe (2) to include “different” terms (just additional), then knock-out rule: the different terms knock each other out of the K, leaving the court to fill the gap. Court would be mode of dispute settlement, b/c that’s the form of dispute resolution that applies when there’s a gap (“default rule”). 

VI) If we construe (2) to include “different” terms: B’s court-adjudication term would be “proposal for addition to the K.” Court-adjudication materially alters the original terms, so B’s term gone if not agreed to by A. Note: opposite result of common law. Arbitration term stays. Party that sent form first prevails.

VI) if B’s form said something like “acceptance expressly conditional on A agreeing to judicial resolution of disputes”, then A’s acceptance of the goods and payment would constitute acceptance of B’s counteroffer and the court term would prevail. Common law outcome. 

VI) 2-207(3): specifies the governing terms. K would consist of the matching terms in the two forms, and to fill remaining gaps, terms supplied by other provisions of the Code. A would not be entitled to arbitration b/c the parties didn’t agree to it and the Code doesn’t supply a term that requires it.

Idaho Power Co v Westinghouse (9th Cir., 1979); Supp 131; Notes 53 

Last shot rule

· Terms:  Idaho Power sends inquiry to Westinghouse for the price of regulator.  Westinghouse sends back their quote with terms on forms (with limitation language).  Idaho Power sends a purchase order to Westinghouse with their terms (no limited liability) on the forms.   

· Breach:  Westinghouse delivers regulators; regulators cause a fire.  The Westinghouse price quote contains liability limitations so they claim no liability.   

· Issue:  whose terms govern the agreement? 

· Holding:  common law rules.   

· Mirror image rule: Ps request an invitation for an offer, Ds quote the original offer, Ps purchase order does not mirror the offer so cannot be acceptance, it is a counteroffer.  D ships equipment which constitutes acceptance of Ps counteroffer.   

· Last shot rule: the last document prior to performance is what governs the terms of the agreement.

Steiner v. Mobil Oil Corp. (1977); CB 713 

Conditional acceptance 
· Steiner (P) owned gas station; Mobil (D) agreed to help him buy it and sell him gas.  

· Terms: D sends forms to P.  Then P fills them out and is very clear that his offer is conditional upon the irrevocability of the discount agreement.  (this is the offer).  D middle management leaves out irrevocability term; thinks discount is revocable. 

· Breach: D tried to stop giving P the price discount a few months into the deal. 

· Holding: Court applies UCC §2-207 because offer and acceptance have different terms.  The court holds that even though Mobil doesn’t catch the change made by Steiner, the discount provision put in by Steiner and not Mobil’s standard revocable discount provision became part of the agreement. Mobil cannot assert as a defense the failure of its own bureaucracy to respond to, or even fully recognize, Steiner’s efforts to modify the standard Mobil dealer contract. 

· What was the offer? Steiner sends Mobil the forms.  

· What was the acceptance? Mobil sends Steiner back the forms. Both parties treated this as an acceptance.  

· What are the terms? The revocability clause was the major term. 

UCC § 2-207:    Additional Terms in Acceptance or Confirmation 

(1) When is a K formed?  A definite and seasonable expression of acceptance or a written confirmation which is sent w/in a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

(2) What do you do w/the additional terms? The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:

(a) The offer expressly limits acceptance to the terms of the offer; (Steiner would say that if you were to change the terms of the agreement, I would not accept this contract at all.) 

(b) They materially alter it; or (Steiner would say that it does materially alter the contract – his provision was critical to the contract.) 

(c) Notification of objection to them has already been given or is given within a reasonable time after notice of them is received. (Had notice been given to Steiner before hand as an objection to these terms, they could have brought it to the attention of the higher ups in Mobil.) 

(3) When no K is formed.  Conduct by both parties, which recognizes the existence of a K is sufficient to establish a K for sale although the writings of the parties do not otherwise establish a K.  In such case the terms of the particular K consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act. 
§2-207(1) changes the common law view—says that changes in detail don’t prevent something from being an acceptance.  Says that mirror image rule does not apply. 

Note:  In Steiner, more of an attempt by the court to figure out what the parties understood.  Whereas in Itoh,  courts pay more attention to rigid rules of §2-207, as opposed to what the parties actual intentions were. 

Klocek v. Gateway, Inc.: (D. Kansas, 2000); Supp 136; Notes 54

· Terms: standard terms inside computer box: notice that keeping the system beyond five days meant acceptance of all terms and conditions.  An arbitration term included.  

· Rule: terms in package additional and different from what D proposed (he made to offer), AND THEY ONLY BECOME OPERATIVE if the D accepted – something beyond mere silence, as P argued
· Holding: Where D not merchant, and P vendor ships computer w/ terms additional or different, such terms not part of K unless D expressly ascended (agreed).
· Commentary: Case really turns on whether K formed before/after seller communicated terms w/ buyer.  D made the offer to purchase, and P accepted this offer when it completed sales transaction/shipped the computer.  So when P or other merchants accept credit card over the phone (or internet?) they are accepting the offer made by the customers.  Sellers should not be able to throw in terms after the offer and acceptance, at time they ship the product, that the customer had never before contemplated.  Agin, as we see in other cases, ct says there is no reason to infer that buyer’s silence meant the buyer agreed with the additional terms thrown in by the seller.  Contrast this w/ ProCD, where 2-204 was used to hold computer software buyer to the terms of the K, even if such terms not apparent when buyer purchases software.
Itoh v. Jordan International; CB 723; Notes 53  

· Terms: P sent purchase order with no arbitration clause; D sent acknowledgement form expressly conditional on P’s acceptance of arbitration clause in it (this is not an acceptance as per §2-207(1)); P neither assented nor objected, but continued performance.   

· Issue:  Did they agree to arbitrate any disputes? 

· Decision: The exchange of forms between Jordan and Itoh did not result in the formation of a contract under §2-207(1), and Jordan’s form became a counteroffer. But, since Itoh’s purchase order and Jordan’s counter-offer did not in themselves create a contract, §2-207(3) would operate to create one because the subsequent performance by both parties which recognizes the existence of a contract.  

· Since it is clear that Jordan and Itoh forms do not agree on arbitration, the only question, which remains under the code, is whether arbitration may be considered a supplementary term incorporated under some other provision of the Code.  
· Since provision for arbitration is not necessary or missing terms which would be supplied by one of the Code’s “gap filler” provisions unless agreed upon by contracting parties, there is no arbitration term in the §2-207(3) contract which was created by the conduct of Jordan and Itoh in proceeding to perform even though no contract has been established by their exchange of writings. 

· Rule:  Under §2-207(3), when the forms of party don’t establish a K, conduct does and supplemental terms can be incorporated but are limited to standardized gap fillers, can’t be terms parties don’t agree upon.   

· “Knock out” rule = terms on which the writings disagree when nothing ever counted as an acceptance.    

· Note:  Could also argue here that §1-205 Course of Dealing and Usage of Trade that arbitration is normal in this kind of K and that P had arbitration clause in own K. Also, traditional last shot rule would make it part of the K. 

VII) Form Contract Problem










The Form Contract Problem: “adhesion contracts,” get the contract the way it is – no bargaining.  Form contracts are valid and enforceable, but have limits. 

McCutcheon v. David MacBrayne, Ltd.; (House of Lords, 1964); CB 461; Notes 48 

· Facts:  Ps brother contracted w/D to send car to mainland via ship, ship sank.  P says D should be liable b/c D failed to deliver the car.  Ship sank b/c of negligent navigation.  Risk agmt drawn up, but not given to P, who only signed receipt, given conditions on back of receipt.  D says past conditions should apply. 

· Terms: ferry car transportation agreement. 

· Breach: ferry sinks; car is lost. 

· Issue: does a ‘risk note’ previously signed by P for a prior instance hold P to those terms in this  agreement? 

· Rule:  The fact that P had signed contract w/risk agmt in the past does not affect this specific transaction when form not used unless proof of actual/constructive knowledge of terms. Doctrinally, this is a duty to read—incentive for people to try to make an informed decision. 

· Holding:  Court says that here where the formalities weren’t followed, D would not get the benefit of something that wasn’t more than a formality. The court held that unless P signed a ‘risk note’ for this agreement the prior agreement would not hold P to those terms in this transaction.  Judgment for P. 

ProCD v. Zeidenberg; (7th Cir, 1996); CB 471; Notes 48  

software database; different prices for consumer and commercial use.  

· Facts:  D bought product as consumer that P sold to commercial users for a higher price.  Product in store had license not to use for commercial purposes, which popped up on screen each time it’s used.  

· Info presented:  1) on an insert; and 2) once he loaded it up on his computer for the first time.  Both said if problems, he could return.  He can’t use the software without using the “I accept” button.  Outside package said there were licensing agmts that must be agreed to that were inside.  D bought 2 more packages.  P suing for specific performance. 

· Issue:  Was the term of the license that talks about no commercial use part of the contract? the license was read after purchase, does that make it a proposal for an amendment? 

· Breach:  D buys software at consumer price, then sells info over the internet; license restricts use to non-commercial use.  

· Holding: the court holds that there was notice of additional terms on the outside of the box, and after purchasing and reading the terms D had the option of rejecting the terms and returning the product.  

· Rule: Acceptance is when D reads the terms and decides not to return. 

Hill v. Gateway 2000; (7th Cir, 1997); CB 478; Notes 49

Applying ProCD rule

· Facts: the Hills ordered a Gateway computer over the phone. The computer was shipped to them, and there were terms inside the box that said the terms governed unless the consumer returned the computer within 30 days. Terms included an arbitration clause.

· Issue: Are these terms effective as the parties’ K, or is the K term-free b/c the order-taker did not read any terms over the phone and elicit the customer’s assent?

· Holding: Terms effective. Hills accepted Gateway’s offer when they kept the computer longer than 30 days. 

· Rule: ProCD rule. No reason not to apply it.

· Commentary: Judge says that when you’re buying technology stuff, you should recognize that you’re not going to get the terms until you get the equipment. 

C & J Fertilizer v. Allied Mutual Insurance Co. (Sup. Ct. of Iowa, 1975); CB 484; Notes 49 

· Facts:  P had ins. policy for burglaries, robbed w/only tire tracks as evidence.  D claim not “burglary” as defined in K requiring visible signs of entry. 

· Terms: burglary insurance with provision that restricted coverage to claims with visible evidence of forced entry on the exterior (to eliminate coverage of inside jobs).   

· Breach: P didn’t know about the provision requiring exterior evidence; there was a third party burglary with only inside evidence. 

· Issue:  Should P be able to recover for burglary loss despite K? 

· Holding: Court said P assented to general K, not specific provision so can recover. Judgment for P. 

· Rule:  The objectively reasonable expectations of applicant re: terms of insurance K will be honored even if policy provisions would have negated them. 

· Note:  Under ProCD, the court would have said that there is clear language for definition of burglary and this loss does not fit within this definition. 

Restatement §211 Standardized Agreement
· duty to read – exception §211(3)  “Where the other party has reason to believe that the party manifesting such assent would not do so if he know that the writing contained a particular term, the term is not part of the agreement.” 

Courts strategies in cases as those involving tickets: 

1. Author may have intended it to play the role of contract language, but a court can say it’s not a 

contract at all. 

2. Construe the language against the drafter, as favorably as possible for the person who had no 

choice in the drafting. 

3. Require a certain degree of conspicuousness.  This is easiest if there is a statute.  Courts often say 

that you cannot bury certain language deep in a form contract. 

4. Public policy reasoning. 

5. C & J Fertilizer reasoning (objectively reasonable, Restatement §211) 

VIII) Promissory Estoppel










Rstmt § 90: Promise Reasonably Inducing Action or Forbearance
What is needed for promissory estoppel to work?

VIII) a promise

VIII) promisor reasonably expects reliance

VIII) promisee actually relies on the promise

VIII) promise is binding if injustice can be avoided only by enforcement of the promise

· Reliance is appropriate remedy when promises are enforced for the sole reason of reliance.

· PE comes to us out of the classical realm. Court is saying don’t always rely on the fact that there has to be consideration. We’ll allow detrimental reliance to fill in where consideration used to be required.

· Statute of Frauds does not apply to PE b/c SoF relates to the enforceability of Ks, PE relates to promises for which no contractual basis and are enforced only when necessary to avoid injustice.

Ricketts v. Scothorn; (Sup. Ct. of Nebraska, 1898); CB 240; Notes 27

Grandfather/grandaugher promise if latter stopped working

· Facts: Grandfather promises D money so that she will no longer have to work. D abandons her job. He refuses to pay on grounds in inadequate consideration.

· Holding: regardless of the fact that there was no consideration, she relied on the promise. Injustice in this case can only be avoided by enforcing the promise. D precluded, under doctrine of promissory estoppel, to deny consideration

· Rule: after allowing the donee to incur obligations on the faith that the money would be paid, the donor is ESTOPPED from pleading “want of consideration.”

Janke Construction Co. v. Vulcan Materials Co.; (7th Cir., 1976); CB 599; Notes 35
Promissory estoppel fills the gap between offer and acceptance

· Facts: D, subcontractor, provided P, general contractor, with a quote for piping, which P relied on for his prime bid. After D awarded K, P said that pipes would be different specs than required. Did not meet specifications, rejected by project engineers. P had to get pipes from another subcontractor, cost $39k more. 

· Issue: is the bid enforceable?

· Holding: Ct said no acceptance of P’s part, so no K. BUT Court invokes doctrine of promissory estoppel. Judgment for P – recovered reliance damages of $39k.

· Rule: Promissory estoppel, Rsmt § 90. To prevail in an action under § 90, P must establish: (1) a definite promise was made by the D with the reasonable expectation that it would induce action of a definite and substantial character on P’s part; (2) that P had acted in justifiable reliance upon the promise to its detriment; (3) that injustice can be avoided only by enforcement of the promise.

· Commentary: 2nd issue of whether statute of frauds is a defense to claim based on theory of promissory estoppel. It’s not b/c the SoF relates to the enforceability of contracts; promissory estoppel relates to promises which have no contractual basis and are enforced only when necessary to avoid injustice. 

· Rstmt solution: § 87: Option Contracts
IX) Family Contracts Reconsidered








· Two approaches:

· Fitzpatrick approach: Court says no specific performance for personal services

· Brakenbury approach: Court says there was a contract for personal services.

Davis v. Jacoby; (Sup. Ct. of CA, 1934); Supp 60; Notes 37

· Facts: P niece of Whitehead. Whitehead becomes ill, Mr. W’s business began to go awry. Mr. W sent telegram to P’s asking them to move from Canada to CA to help, in exchange, P would inherit their property. P sent telegram back accepting, before it gets to Whiteheads, Mr. W commits suicide. They move to CA and took care of Mrs. W until her death. Turned out that the will left everything to Mrs. W and then to her nephews, and not P.

· Relief sought: P seeks equitable remedy (suing for specific performance of Mr. W’s promise). nephews claim that Mr. W’s death revoked his offer to them.

· Holding: Court says bilateral offer and performance is not necessary for it to be valid. Damages insufficient, specific performance appropriate. 

Fitzpatrick v. Michael; (Ct of Appeals of MD, 1939); CB 276; Notes 37

No specific performance for personal services

· Facts: P induces his nurse D to live w/ him until his death at which time she’ll inherit all his property.  D only paid $8/wk but she’s relying on promise of P.  P later holds D as trespasser and evicts her. Cause of action: breach of K; specific performance sought.

· Holding: P not entitled to any relief in equity b/c contract was for personal services.

· Commentary: Enrich calls this a mutuality flip: Court said that were D to seek specific performance against P it would reject suit, so neither should P be granted specific performance. Alternative provided by court (recovery of past wages due) is difficult since we might not be able to figure out how much the K was worth. P is not providing unique services like Dempsey was. 

Brackenbury v. Hodgkin; (SJC of Maine, 1917); CB 282; Notes 37

Contrast to Fitzpatrick – Court enforces K

· Facts: D, daughter of P receives letter saying D could have use of property and would later inherit it if she comes and cares for P.  In reliance upon offer D moves in to house and starts performance.  Relationship acrimonious and P orders D from place. Mother claims it was unilateral K – taking care of her.  Daughter says bilateral, and acceptance was them moving to Maine (this only works if the mom offered a bilateral K)

· Issue: do we want to construe what they did as agreeing to taking care of her for the rest of her life? How do we get to the fact that it is a completed and valid contract?

· Holding: where D’s begin and faithfully perform unilateral K in detrimental reliance, equitable remedy of making P involuntary trustee until her death appropriate remedy.

· Rationale: Court looks at following when assessing if equitable relief sought is appropriate: (1) unilateral K met where Ds performed as required; (2) equitable interest of Ds created by performance; (3) Ds never failed in performance.

· Commentary: Court chooses path of unilateral K b/c that way Ds allowed to get out w/out being forever bound to K. Detrimental reliance is lurking in the shadows here. 

Bilateral v. Unilateral Contracts

· BILATERAL K: exchange of mutual promises (each party has a right and a duty). Preferred by courts

· UNILATERL K: offer requested performance rather than a promise. Only one person has a duty, other has a right. (examples: rewards, premise that only one party is bound: if you do X, I’ll pay you $50)

· Court says if unclear, favor bilateral K. When in doubt, it is appropriate to treat a promise as an acceptance.

· Look at the nature of the offer: if it requires performance for acceptance, it’s unilateral (often in reward or contest situations) or if offer expressly requires performance. bilateral Ks are open as to how they can be accepted.

· Black letter law brings you to different answer but somewhat of same result. UCC §2-206(1)(b) – act in a way that constitutes acceptance counts. If ambiguous can be treated by offeree however they want to construe it. See also Rstmt § 32.

· If you look at the facts, it seems like the better interpretations is that Mr. W intended the offer of a bilateral K.

	
	Unilateral
	Bilateral

	Acceptance


	Performance


	Assent



	Consideration


	Performance


	Promise



	When a K?
	At the completion of the performance
	Assent


Conclusions
· the match of doctrine and fact does not seem to be very straightforward in this set of cases.

· These three cases seem more of the manipulative of the rules than other cases we have read.

· the reality is that the rules are malleable of reasonable social norms we want to enforce.

· The familial context is radically different that the regular model:

· these Ks extend over a long period of time – not just in and out Ks

· the driving forces aren’t the market economic forces but the family relationship – this calls for the brings into play a different set of norms and expectations. 

X) Franchise Relationship










Hoffman v. Red Owl Stores, Inc.; (Sup. Ct. of WI, 1965); CB 298; Notes 39

· Facts: an agent from D had been in negotiations with P to provide P with a franchise of Red Owl for 18K, the price kept going up; P sold bakery and store for capital for the transaction, and purchased an option for a plot of land; D then did not extend franchise to P; P sues for breach of K.

· Holding: Court says no contract b/c neither party reasonably thought they’d arrived at an agreement, only preliminary negotiations. the court held that there was detrimental reliance;  Court says §90 implicated here.  Remedying misbehavior, tort reliance.

· Commentary: 3 conditions for §90: 

· Promisor should reasonably expect to induce action D making promises, representations in taking preliminary steps, opening small grocery store, property, etc.   

· Did promise result in action taken by promisee?  Court says Yes 

· Injustice? Court says yes.

XI) Employment Relationship









McIntosh v. Murphy; (Sup Ct of HI, 1970); CB 327; Notes 40

Reliance on oral K; Ct employs promissory estoppel
· Facts: Oral agreement for employment. P moves from LA to Hawaii in substantial reliance of employment K. P fired several months into employment. P sues and seeks damages for breach of K. D argues statute of frauds-not in writing-comes under the statute of frauds b/c requires more than a year to perform-contract would take 367 days to complete-contract began w/acceptance-D also argues P was hired as a probationary employee(“we tried you, and did not like you”-a factual dispute-no writing to resolve this factual dispute)
· Issue: Oral agreement – does it violate the SoF?

· Holding: Jury finds for P -contract didn’t start till the first day of work so exactly a year and not within the statute of frauds and also Sundays don’t count for the year-ct. is finding convenient way to work around the statute of frauds.  Ct. applies § 90 Promissory Estoppel to avoid injustice.
· Commentary: exception to the at-will rule: unlike “permanent employment,” employment for a specified period is an enforceable agreement for that period of time (as long as there isn’t cause to terminate)

Forrer v. Sears, Roebuck & Co; (Sup. Ct. of WI, 1967); CB 333; Notes 40

Oral K for “permanent employment”; Need additional consideration for permanent employment

· Facts: D attempted to induce P to work w/Sears (he had a prior long-term relationship w/them) to return as part-time manager.  A month later he was promised “permanent” employment as manager in consideration of giving up farming.  P discharged w/o cause six months later. 
· Issue: Is promissory estoppel possible here?
· Holding: Court said there needed to be additional consideration in order for “permanent” employment to extend as long as employer is in business.  (additional consideration such as something benefiting employer). This was an indefinite hiring terminable at will.
· Rule: generally speaking, a contract for permanent employment, for life employment, or for other terms purporting permanent employment, where the employee furnishes no consideration additional to the services incident to the employment, amounts to an indefinite general hiring terminable at the will of either party, and a discharge without cause does not constitute a breach of such contract justifying recovery of damages

· Commentary: why is a contract for permanent employment a contract for employee at will – mutuality agreement. It wouldn’t have been a breach if an employee left before they died, so it can’t be a breach on the employer’s side.

Tameny v. Atlantic Richfield Co.; (Sup Ct of CA, 1980); CB 339; Notes 41

Public policy exception to at-will employment

· Facts: Tamney alleges that Arco discharged him after 15 years of work because he refused to participate in an illegal scheme to fix retail gasoline prices. Plaintiff sought recovery from Arco on a number of theories, contending that Arco’s conduct in discharging him for refusing to commit a criminal act was tortuous and subjected the employer to liability for compensatory punitive damages under normal tort principles. Arco demurred to the complaint, contending that the plaintiff’s allegations, even if true, did not state a cause of action in tort. Arco conceded that California authorities establish that an employee who has been fired for refusing to perform an illegal act may recover from his employer for wrongful discharge. Arco contended, however, that the employee’s remedy in such cases sounds only in contract and not in tort.

· Holding: An employer’s authority over its employee does not include the right to demand that the employee commit a criminal act to further its interests, and an employer may not coerce compliance with such unlawful directions by discharging an employee who refuses to follow such an order.  An employer engaging in such behavior violates a basic duty imposed by law upon all employers, and this employee who has suffered damages as a result of such a discharge may maintain a tort action for wrongful discharge against the employer. You can’t discharge someone for engaging in activities in furtherance of public policy-also can’t fire someone for refusing to do something that in contrary to public policy.
McDonald v. Mobile Corp.; (Sup Ct of WY, 1991); Supp 65; Notes 41

· Facts: D accepts job with P Mobil and later signs and accepts employee manual, which states D reserves right to unilaterally alter policies in handbook – same book has avowed, progressive statements including  company commitment to working w/ employees in trouble before dismissing them.  Rumors spread that D harassed co-worker, and management asks D to resign indicating if he doesn’t he’ll be fired (constructive termination).  D argues once he was given handbook, his status changed from employment at will to employee terminable only for good cause.

· Issue: Were the promises in the handbook sufficient to create a contract, and change P’s employment from at will to terminable only for good cause?

· Rule: under the “objective theory” of contract formation, contractual obligation is imposed not on the basis of the subjective intent of the parties, but rather upon the outward manifestations of a party’s assent sufficient to create reasonable reliance by the other party.

· Holding: case remanded to determination of whether the employee handbook and Mobil’s course of dealing with McDonald modified the employment relationship from one terminable at will to one terminable only for cause.

· Rationale: Mobil’s subjective intent to contract is irrelevant, if Mobil’s intentional, objective manifestations to McDonald indicated assent to a contractual relationship
Rstmt § 139: Enforcement by Virtue of Action in Reliance (this obviates writing requirement)
Determine if injustice can be avoided by looking at:

XI) availability and adequacy of other remedies

2.  definite and substantial character of action in relation to remedy sought

3.  extent that action corroborates evidence of making terms of promise

4.  Reasonableness

XII) Warranties and Disclaimers









XII) Express Warranties

§ 2-313: Express Warranties
(1) Express warranties by the seller are created by:

(a) affirmation of fact of promise that is part of the basis of the bargain

(b) description of the goods which is made part of the basis of the bargain

(c) sample or model which is part of the basis of the bargain – goods shall conform to sample

(2) Seller doesn’t have use use words such as “warrant” or “guarantee” –an affirmation merely of the value of the goods or seller’s opinion (puffing) does not create a warranty.



Express Warranty issues
· What’s the difference between an “affirmation of fact or promise” or “merely the seller’s opinion”

· Test: what would a reasonable person believe about what the seller said or did? Was it just puffing?

· Factors to help decide what a reasonable buyer would believe about whether the statement constitutes a warranty or a sales pitch:

· is the statement specific or vague? (ex: “this is a great used car” = vague)

· is a statement verifiable (ex: miles per gallon figure)

· is the statement definitive, making a commitment? 

· is the statement oral or in writing?

· “Basis of the bargain” – what’s included? Comment 3, § 2-313, suggests that every seller statement that meets the other conditions for creating an express warranty is  presumed to be a basis of the bargain unless the seller proves otherwise. Was it one of the inducements for the purchase of the product? Would a reasonable buyer be induced and was the buyer actually induced?

XII) Implied Warranty of Merchantability
§ 2-314: Implied Warranty of Merchantability; Usage of Trade

(4) Unless excluded or modified, a warranty that the goods shall be merchantable is implied in a K for their sale if the seller is a merchant with respect to goods of that kind
(5) Goods to be merchantable must be at least such as


(a) pass without objection in the trade


[...]


(c) are fit for the ordinary purposes for which such goods are used

XII) Implied Warranty of fitness for a particular purpose

§ 2-315: Implied Warranty: Fitness for a Particular Purpose
Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified an implied warranty that the goods shall be fit for such purpose.

Reliance is the key here!
XII) Disclaimers

§ 2-316: Exclusion or Modification of Warranties
(1) Disclaimers of express warranties – the seller is responsible for an inconsistencies between statements that cannot be resolved. 

(2) Disclaimers of implied warranty of merchantability – language must mention merchantability and if written, must be conspicuous. Disclaimers of implied warranties of fitness – must be in writing and conspicuous. 

(3) (a) A seller can disclaim all implied warranties by including language such as “as is,” “with all faults,” or the like. (b) if the buyer examined to declined to, and the examination should have revealed defects, there’s no implied warranty; (c) implied warranty can be excluded or modified by course of dealing or course of performance or usage of trade.

XII) Cases

Hunt v. Perkins Machinery Co., Inc.; (SJC of MA, 1967); CB 499; Notes 43


Conspicuous Warranty Disclaimer UCC § 2-316(2)
· Facts: D buys engine from P for boat; engine develops problems. P had miniture statement on back of K that said P made no warranties for the engine. Cause of action: breach of implied warranty of merchantability; breach of implied fitness for a particular purpose.

· Issue: To what extent does the seller have to bring the disclaimer to the buyer for it to be relevant?

· Rule: UCC demands that exclusion be conspicuous and in writing. 2-316. Where exceptions to warranty not conspicuously present in instrument of sale, limit on warranties cannot bar action for breach of K.

· Holding: There is a fairly high standard of conspicuousness in bringing the disclaimer to the attention of the buyer. No attention was drawn to the back where the disclaimer was located; not conspicuous and therefore not enforceable. 

Glyptal v. Engelhard Corp.; (SJC of MA, 1992); Supp 77; Notes 43

Paint for GE trains case

· Facts: Glyptal is in contract with GE for paint. Glyptal has a contract with Englehard (supplier) for pigment.  Glyptal tests sample, orders and then learns pigment viscosity changes too quickly.  Englehard recommends another pigment which Glyptal orders but doesn’t work. They had only paid for the first shipment of cadmium not the second because they had anticipated having a claim against Englehard because the first shipment didn’t work – why should they have to pay for the second shipment? Glyptal sues D for breach of warranty.

· Issue: Can Glyptal recover without any written warranties? 

· Terms: D sends samples to P and P tested and ordered product. 

· Breach: the paint was too thick due to a chemical imbalance and so P called D and D told P that there was cadmium 1864 that would work so P ordered the 1864 and tested for viscocity but not for light fastness or weather ability - after P sold paint to GE, it faded in one year and P had to pay to repaint the RR cars.  P sues for breach of warranties; three claims 

· Expressed Warranty Claim: Glyptal says that the expressed warranty came in the form of the sample Englehard provided. Glyptal tests the sample, it works – Glyptal orders more. Englehard is then responsible if the rest of the order does not work in the same way the sample worked. 

· Breach of Warranty Claim: Englehard promised to deliver something of a certain quality and it wasn’t of that quality (see Hawkins v. McGee).  Glyptal wants damages for repairing, cost of cadmium, consequential damages, redo job 3 times, preventing them from doing work for other customers.   

· Consequential damages?  Foreseeable?  Yes.  D knew exactly what would be done with the paint.   UCC § 2-714:  (1) says that buyer can recover for nonconformity after acceptance “resulting in the ordinary course of events from the seller’s breach as determined in any manner which is reasonable.” 

· Three claims further defined: 

XII) Express Warranty (§2-313) - code says warranty created when sample or model made a basis of the K.  Warranty is that the order will be exactly the same but it wasn’t b/c of the chemical imbalance.  P says there was also an express warranty through the telephone conversation with D’s technical assistant. 

XII) Implied warranty of merchantability (§2-314(c)) – goods must be fit for the ordinary use.  Even though the product was not ordinarily for paint it p was told it could be used for this purpose.

XII) Implied warranty of fitness for a particular purpose (§2-315) – requires proof of three factual elements:

(1) seller must have reason to know of the particular purpose for which buyer requires the goods,  

(2) seller must have reason to know that the buyer is relying on sellers skill or judgment to select or furnish suitable goods, and  

(3) buyer in fact must rely on the sellers skill or judgment. 

XIII) Contract Law and Social Order








XIII) Contracts against Public Policy

· Rsmt 2nd  § 178-196: Unenforceability on grounds of public policy

Edna Carroll v. Agnes Beardon; (Sup. Ct. of MO, 1963); CB 384; Notes 47

Ks that make illegal conduct possible, but not the actual illegal conduct itself are enforceable

· Facts: Deal over house of prostitution. D argues that since the sale was in furtherance of something illegal the court should not enforce. K itself was for sale of property.

· Holding: mere knowledge that the premises will be used for unlawful purpose does not make one a participant in that purpose.

· Rule: Ks that make illegal conduct possible, but not the actual illegal conduct itself, are often enforceable.

· Commentary: If party of the sale was for a house of prostitution (customer lists, etc), this would be unenforceable b/c it would be sale of illegal business enterprise. This was a sale of something distinct from the business. What if the court had found the K unenforceable? The D would have gotten the business fro basically free. Why should we let purchaser keep the property without paying for it? Does that discourage illegal activity?

Karpinski v. Gene Collins and Ruth Collins; (CA Ct of Appeal, 1967); CB 389; Notes 47

Milk contract; illegal contract is void (restitution still possible)
· Facts: illegal Grade A milk pricing scheme, other illegal provisions

· Rule: can’t recover expectation damages for an illegal K. Even if agreement meets all of the standards of a K, courts will not enforce illegal Ks or clauses

· Damages: all of the $ D accured under the agreement b/c the K wasn’t legitimate

· Holding: both parties equally at fault (in pari delicto) 

Gates v. Rivers Const. Co.; (Alaska, 1973); CB 391; Notes 48

· Facts: Canadian resident makes a contract for work to be done in Alaska; D didn’t pay P until he got his visa.

· Holding: court looks to statutes; at one time such a contract was illegal, but has been revised.   

· Rationale: Public Policy perspective: would encourage employers to hire illegal aliens so they can get out of paying them; originally laws preventing these contracts were to eliminate competition with American workers.

· Commentary: the oddity here is that they are going to therefore enforce the contract – that’s rare. Outlier case in that respect – what they should have said is that we’re going to get D the fair value of his work (restitutionary recovery)

Fullerton Lumber Co. v. Albert Torborg; (Sup. Ct. of WI, 1955); CB 393; Notes 48

Non-compete – restrictive covenant for unreasonable period of time

· Facts: P sued D who had noncompete w/D that if he ceased to be employed with P then for 10 years couldn’t work directly or indirectly w/any lumber establishment w/in 15 miles of Fullerton.  Ds job was to develop relationships with customers, so P worried about risk that D would set up his own company. D quit, set up own business, took employees w/him. P seeking what remedy?:  negative injunction to prevent D from taking his clients, not from D returning; also monetary damages b/c financial impact on P’s business.

· Holding: 10 years too long for D not to be able to pursue his talent.  In the court’s view, 3 years reasonable b/c that is how long it took D to build up his business.  Court says this is coercion—this is not just meant to prevent unfair competition, but also to hold D in his position and cut him off from reasonable alternatives.  Court applies rule that it will only enforce reasonable restraint—so in this case, the injunction should run from the date of the decision for three years because that is what the court saw as a reasonable time period.  Thus, the court is essentially rewriting the contract.

· Rule: Restrictive covenants are lawful and enforceable if employer meets established necessity and reasonableness, facts must be scrutinized by court to determine if employee is restrained beyond the point where he could be reasonably anticipated to injure D business.

· Three possible approaches: 

  1. Replace provision contrary to public policy to one that is reasonable 

2. If it oversteps the bounds then it is completely void and unenforceable 

3. “blue pencil” approach:  look in the contract itself and throw out provisions that are invalid—   then the court looks to see what is left.  In Fullerton, when 10 years is thrown out, nothing is left.  This is why the court says this is an indivisible provision.  Many courts would then throw the whole thing out. 

· Commentary: the “blue pencil” approach invites employer overreaching b/c they’ll get away with it unless an employee challenges it. “All or nothing” test restored by the WI legislature after this case
XIII) Incapacity & Duress

Incapacity 

XIII) Agreement is not enforceable when a party lacks capacity.  A person who has the ability to disaffirm (get out of) the agreement s/he has made. 

XIII) Infants (age requirement – minors have no capacity to contract).

XIII) even though minor can get out of K at any time the adult cannot; this is to deter people from entering into Ks with minors.

XIII) Intoxicated

XIII) Mentally incompetent

XIII) Exception

XIII) Implied Affirmation: underage at time of agreement but comes of age during the continuance of the contract.  By continuing the contract creates a contract.

XIII) Necessary:  essentials of life (contract to minors for these things).

XIII) a quasi-contract obligation (therefore, consistent with equitable remedies).

XIII) If minor misrepresents their age the adult may rescind the K based on fraud committed by the minor.

Rsmt 2nd § 15: Mental Illness or Defect
(1) A person incurs only voidable contract if b/c of mental illness or defect:

(a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or

(b) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition

(2) where the contract is made on fair terms and the other party is without knowledge of the mental illness, (1) terminates the contract to the extent that it has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust. In such a case, a court may grant relief as justice requires.

· Rsmt 2nd § 16: Intoxicated Persons
A person incurs only voidable contractual duties by entering into a transaction if the other party has reason to know that by reason of intoxication

(a) He is unable to understand in a reasonable manner the nature and consequences of his transaction, or 

(b) he is unable to act in a reasonable manner in relation to the transaction. 

Duress (Boundary between proper and improper advantage taking) 

 
Must have two things: 

1. Threat of illegal nature (some courts say a wrongful threat is enough). 

2. No other meaningful choice. 

R.L. Mitchell v. C.C. Sanitation Company, Inc.; (Ct of Civil Appeals, 1968); CB 409; Notes 50

· Facts: P employee sues D employer after accident.  D said if P didn’t sign release, couldn’t keep job.  P was an at-will employee, D under no legal duty to keep him in his job.  No unlawful conduct leading to Ps inability to exercise his unfettered will, rather it’s a question of whether it was a wrongful act leading to his inability to exercise his unfettered will.  P action for damages to set aside releases signed under duress and fraud.

· Holding: Court reversed summary judgment. It was important to the court that the parties were in unequal positions of bargaining power. No meeting of the minds if one party acted under duress.
· Commentary: Rsmt says that you can’t threaten to do something that’s wrongful
Alaska Packers’ Ass’n v. Domenico; (9th Cir, 1902); CB 423 (note); Notes 51 
· Facts: P fisherman hired to fish for salmon for a set wage.  P asked for more $ after he started to perform, D agreed so he returned assuming that upon return they would be paid the originally agreed upon wage plus the extra.  D only paid the initial contract price.  P sues D for the remainder on modified K. 

· Reasons why the K can’t be modified:   

· No additional consideration:  P not doing more than originally contracted to do, so D says promise to give something extra had no consideration and is not binding.   

· Duress:  D had no reasonable alternatives, couldn’t hire another crew to do the work at that point. 

· Holding: Court uses the no additional consideration argument as the most natural explanation and denies P extra money.

The Selmer Company v. Blakeslee-Midwest Company: (7th Cir, 1983); CB 422; Notes 51 

Economic Duress? 
· Facts: contract for erecting prestressed concrete materials supplied by D. 

· Claim: due to economic hardship P was forced to take a smaller payment for services. 

· Issue: was there economic duress sufficient not to enforce the deal? 

· Holding: the mere stress of business conditions will not constitute duress where the defendant was not responsible for the conditions; judgment for D.  

· fact that one party had financial difficulty, alone, not enough to set aside agreement under duress 

· Ct. says it has not been showed that it was the D’s fault that P was in economic trouble-danger is that you don’t wanna create a universe where every settlement could be reopened afterwards

XIII) Undue Influence and Fraud

Undue Influence
· a party holds themselves out to be offering assistance to a party who has some sort of lessened capacity to make decisions. 

· there is not a lot of activity in this category anymore

· fiduciary relationship: there is a strict duty on one party to put the interests of the other party above theirs. Classic examples are trustee to beneficiaries of the trust; guardians; parent-child; lawyer-client

· confidential relationship: caretaker, nurse. Lesser level of trust than fiduciary. 

Odorizzi v. Bloomfield School District; (CA, 1966); CB 429; Notes 52

Use of undue influence to modify an existing K

· Facts: P teacher under K w/D to work the following year as a permanent employee (not at-will employee).  P arrested for homosexual activity, resigned the next day.  Charges dropped next month, he tried to resume and D would not let him. Terms: D threatened that there would be public, publicized proceedings.  P argues both duress and  undue influence.

· Issue: Was resignation made through duress, fraud, mistake, undue influence and incapacity to contract.  If any of these arguments prevail, the modification is invalidated and the contract is as it existed before resignation reinstated.

· Rule: Undue Influence: To make out a case of undue influence, must prove that there is persuasion, which tends to be coercive in nature and overcomes the will without convincing the judgment. Relationship w/two parties (dominant and servient) in an imbalance of power, where dominant party uses excessive, persuasive force (not threat of wrongful action, rather overplaying the bargain at hand.)

Odorizzi Factors: 

1. Discussion of K at inappropriate time 

2. In unusual place 

3. Demand K occur now 

4. Emphasize consequences if delayed 

5. Multiple persuaders 

6. Absence of advisors to parity

Fraud

· P fraudulently makes misrepresentation of fact on which D has right to rely, and does rely, causing injury.  Put another way these 4 elements must de demonstrated in the PFC:

1) intentional misrepresentation

2) of a material fact

3) upon which party reasonably relies

4) causing injury

· If you cannot prove duress you should take a look at fraudulent misrepresentation.  In both K entered because D either threatened or lied to.

Possible options to deal w/ fraud:

1) K obtained through by fraudulent means voidable at election of victim, and full restitution remedies proper;

2) Treat it as tort w/ all remedies available in tort; or

3) Treat fraudulent statement as term of K that was breached and sue for expectation damages, breach of warranty, etc.

Obde v. Schlemeyer; (Sup. Ct. of WA, 437); CB 437; Notes 53

· Facts: D purchase house that is unbeknownst to them, infested w/ termites.  P previously made attempt to exterminate termites, but refuse to do more because of expense.  Ds learn this from neighborhood exterminator.  P never revealed seriousness of infestation at any point in transaction.  Floor covering was in place to cover all the work that was done when Ds visited the house.  P asserts no duty to disclose, and that D barred from recovery for fraud since D continued to make payments on house to 3rd party.

· Issue: whether the Ds had a duty to inform the Ps of the termite condition.

· Holding: Where concealed, dangerous defect know to seller and cannot be discovered by buyer upon reasonable examination, and defect not disclosed, fraud has been committed.

Vokes v. Arthur Murray, Inc.; (Dist. Ct. of Appeal, FL, 1968); CB 453; Notes 53

· Facts: Aggressive sales technique that P would become a dance goddess. P looking to get her money back for her $31K spent for future dance lessons.  Says D went beyond sales puffing and exerted undue influence, fraud.
· Rule: Generally, in order for a misrepresentation to be actionable, it must be one of fact, not opinion.
· Holding: Court uses doctrine of fraud to say that this was really abusive customer practice by pattern of high-pressure salesmanship.  Court stretches doctrine to reach its conclusion. Court finds that where there is a fiduciary relationship and where the representee does not  have equal opportunity to become apprised of the truth or falsity of the fact represented this constitutes misrepresentation.  The representations were being used inductively; thus D was practicing unfair business practices. 

Market Street Associates v. Frey; (7th Cir., 1991); CB 445; Notes 46

· Facts: P and D had a lease agreement. One of the provisions said that the lessee should request the lessor to finance the costs and expenses of additional improvements provided the amount was at least $250,000. The lessor agrees to give reasonable consideration to providing the financing and they shall negotiate in good faith concerning the construction. Paragraph 34 goes on to say that if the negotiations fail, the lessee shall be entitled to repurchase the property at the price it sold it at, plus 6 percent a year for each year since original purchase. Couple of requests, no mention of paragraph 34, funding turned down, P claims they can buy the property at the below market value price set forth in paragraph 34

· Holding: if P did try to trick D, this would be the type of opportunistic behavior in an ongoing contractual relationship that would violate the duty of good faith performance, however that duty is formulated

· Commentary: Posner is basically saying that the trickery that is allowable while negotiating a contract is not allowable once two parties are in the contractual agreement.

Sperau v. Ford Motor Co.; (Sup. Ct. of Alabama, 1995); Supp 91; Notes 46

· Facts: Ds had minority dealership program aimed at getting more minority dealers.  P franchise owner claims falsely represented it was a good investment, claim D had intent to deceive b/c knowledge and concealment of failure rates, D has disclaimer

· Issue: Did D fraudulently misrepresent the facts to induce P into buying w/intent to deceive?

· Rule: Although normally opinions on forecasts and predictions wouldn’t suffice for fraud claims b/c not a misrepresentation of material fact (but an opinion), fraud exists when there is intent to deceive.
· Commentary: what is the relationship between the two parties? Is it an arms length relationship? Or is there a heightened duty of some sort? How is Ford presenting itself in this situation? Does the fact that they are running this minority dealership program? If you’re going to provide what you claim is this supporting program, then you’re holding yourself out as someone who is going to try to help these minority dealerships survive. This is somewhat of a mentoring relationship. In this type of relationship, withholding information is not OK. Once you hold yourself out as helping a certain class, you better help, not hurt. 

XIII) Unconscionability

§ 2-302: Unconscionability

XIII) Does it shock the conscience? Is it outrageous?

XIII) Procedural: Is there an absence of meaningful choice?

XIII) Substantive: Is it unreasonably favorable to one party?

For cases, see notes pages 51-52

XIV) Problems of K formation, interpretation, and performance



XIV) Flexible Agreements

How do we figure out the content of a contract, and how people figure out what is in a contract?

Bethlehem Steel Corp. v. Litton Industries, Inc.: (646) Sup. Ct. Pennsylvania (1983) 

· Facts:  Bethlehem had previously bought 1 ship from Litton.  Litton extended offer for option contract to buy 5 more ships on April 25, 1968 which would be firm and irrevocable until December 31, 1968.  Agreement was for a right for Bethlehem to buy up to 5 boats in a 5 yr period with the specifications for the boat being the same as the original with the price to be similar to what is listed in the letter, but to be adjusted by inflation, and with the details to be filled in by mutual agreement.  Bethlehem tried to exercise option to buy 2 vessels in November 1973 and 1 more in December 1973.  Litton refused to build the ships.  Bethlehem wants damages of $95M, claims breach of contract – theory for damages is difference between contract price and what it will cost us to get the boats from someone else.  Bethlehem says – April 25 letter constituted an offer for a contract, they accepted it on December 31 (which was within the period of time specified in the offer).  Litton’s legal argument – since in the agreement letter they left open many gaps, it was so indefinite that it was not a contract – the offer was too indefinite – it wasn’t really an offer.  UCC applies – ships are goods.  

· Issue: Was there a contract, was their an offer?  

· Holding: Too indefinite to be held to be enforceable firm offer and their may not have been an agreement to such an offer.    

Types of flexible contracts: agreements which do not specify the price

· Open-Price Contract: People can enter into a contract even if the price is not settled, to be agreed upon. 

· UCC § 2-305: open-price contracts: courts don’t like these and don’t enforce them unless they include a formula for determining the price at time of performance.
· Cost-Plus Contract: Buyer agrees to pay value of materials plus a fixed amount or a percentage of total cost to make or do something.  Often found in defense department contracts and large construction contracts.  

· Cost-plus contracts: seller’s cost of production + fixed sum or agreed percentage of cost
· Elevator clauses:  We start with a price and we will inflate the price in accordance with the consumer price index. 

· Price Indexing and Price escalator clauses: periodic adjustments in K price; when there is a clear mechanism laid out to calculate price courts will probably enforce (Bethlehem Steele not definite enough)

§ 2-305:  

1) The parties if they so intend can conclude a contract for sale even though the price is not settled.  In such a case the price is a reasonable price at the time for delivery if

(a) nothing is said as to price; or…

2) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith.  

Why would anyone want to enter into a binding commitment about an exchange of something, if they did not even know how much of it they wanted to exchange?

For instance a grocery store asks for a sole supplier for apples to try to get a discount on the goods for only doing business with one person, but not clear yet how many units are wanted?  

A company producing a new product, without a real market for the product yet but wants to ensure the ability to get more raw materials and secure the supply for when the market does explode for such a product.  

Farmer grows tomatoes and does not know how many he will be able to produce, and farmer really wants to be sure he knows how many he can produce.  

There are many circumstances where parties want binding commitments and parties are not yet read to specify by a number.  

Range of Approaches:

	
	Who Controls:


	Purchaser
	Seller

	When a K
	
	
	

	At start

	
	Requirements

	Output

	At end

	
	Blanket Offer
	Standing Offer


UCC § 2-306: Outputs Requirements and Exclusive Dealing 

Standing offer: (to buy) seller controls. Buyer holds an offer open to buy all of a seller's output. Seller is not required to only sell to the buyer. Counterpart to output contracts, except these are orders, not contracts. Before delivered, No K b/c no specified quantity. (Hobbs v. Masosoit Whip)

OUTPUT K: UCC § 2-306: Seller agrees to deliver to buyer all the output of a particular factory or farm. Seller controls. Buyer committed to taking all of the output from seller.  (seller has right not to produce, but has given up right to sell to anyone else)

BLANKET ORDER: (standing order to sell) K sets prices and terms for delivery etc., mfr. sends monthly “release” indicating how much they actually want, supplier has to deliver (buyer controls quantity)  (like requirements K, but option to be exercised, not a requirement to buy, not k b/c no consideration until quantity specified) 

· Agreement: no obligation to bind seller: not legally enforceable agreements until specific amount of product is “released”.  
REQUIREMENTS K: Seller agrees to supply all of something that buyer requires, and buyer agrees to buy all its requirements of that item from the seller. Purchaser controls quantity. Purchaser gives up right to buy from anyone else. Have given up legal right, but courts are not entirely satisfied by this. 

· See Empire.
2) Requirements Contracts: §2-306

Empire Gas Corp. v. American Bakeries Co.: (682)  United States Ct. App. [1988]  

· Facts: Empire Gas sells propane and converters which convert gas run engines to propane.  American Bakeries wanted to convert its vehicles from gas to propane, and contracts to purchase approximately 3,000 converters, more or less depending upon requirements of Buyer, and to buy propane exclusively from Empire Gas for the next 4 years assuming reasonable price is maintained.  (basically the contract for huge quantities of propane over four years)  American Bakeries decided it did not want to convert its fleet, and therefore did not buy any converters, and as a consequence it had no requirements of propane.  Empire Gas argues that American Bakeries breached by failing to buy approximately 3,000 conversion units – seeking damages for lost profits on the conversion units and propane. 

· Issue:  Jury instruction at trial, Judge read UCC §2-306 to the jury without offering any interpretation.  Posner says that this the wrong question to ask and it was error for the judge to invite the jury to ask that – instead should ask, Was the buyer acting in good faith in reducing his requirements to 0?  

· Holding: As American Bakeries did not give any reason for its reduction to zero, Empire entitled to damages.  Rational:  Gets the good faith requirement directly from §2-306,  the primary requirement of §2-306 is good faith, and unreasonably disproportionate is a secondary concern.  Unreasonably disproportionate requirement based on idea that if the price of converters goes way up, but Empire Gas has to provide them at the original contract price, then American Bakeries could purchase large quantities at that price by increasing their requirements and then resell the converters for less than the new market price, thereby undercutting the market and putting Empire Gas out of business.  interprets 2-306 “quantity un r/s disproportionate to estimate” to apply to ordering too many (question of law)

· “good faith” = must have some valid business reason for not ordering any of product

Take Away about Requirements Contracts

· the requirement under §2-306 is not merely that if you are going to buy any of your requirements, you have to buy them from the person you agreed to buy them from, but it is also that you must determine in good faith what your requirements are and purchase them from that seller

· comes down to commercial reasonableness, good faith, etc.

Why might one think that §2-201 is a problem for requirement contracts, and why is it really not?

· §2-201 seems to require a specified amount in a writing, which would seem to be a problem for requirements contracts

· not a real problem – See casebook discussion 689-692 (not all distributorship agreements are to be regarded as contracts for the sale of goods)  (also per comments to 2-201, the real goal of the writing requirement is to provide evidence of a real transaction.)  

XIV) Parol Evidence Rule

· principle that a writing intended by the parties be a final embodiment of their agreement cannot be modified by evidence that adds to, varies, or contradicts the writing. § 2-202
· Only applies to one distinct situation (with two essential characteristics):

· some writing of the parties that is regarded by the parties as the final agreement

· one of the parties wants to bring in evidence of something that happened BEFORE the writing

Questions to ask regarding the PER
1. Is the writing an integration (final at least in respect to some terms)?

i. if not an integration, rule does not apply

2. If so, is it a complete or partial integration?

i. if it is a final and complete articulation of the entire agreement no parol will be admitted (Mitchill) (i.e. if there is a merger clause: “writing includes all agreements, etc”)

ii. if it is a partial integration parol is admissible as long as it isn’t contradictory

UCC § 2-202: Final Written Expression: Parol or Extrinsic Evidence
Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented 
(a) by course of dealing or usage of trade (§1-205) or by course of performance (2-208); and 

(b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.   

Ask what the status of the writing is: 
1. Is it an integration?  An integration is the parties’ final statement of at least some of the terms of the agreement.  Understood as final w/respect to at least some terms.  
· If no, the parol evidence rule will not be applicable.  
· If yes, the parole evidence rule will apply. 
2.    Is this a complete integration = final and full (states everything there is to the agreement) 
· If yes, then what did the parties intend?  If they intended for it to be a final agreement, and no parol evidence allowed in and additional terms barred. 
· If no, then there may be room for additional terms, but not room for inconsistent terms.  Inconsistent terms barred.   

Two Approaches to the Parol Evidence Rule:   
1. Willistonian Approach: (most restrictive) 
Document treated as the end of the story.  Look at writing to determine if complete integration. 
Give writings their full authority as definitive statements by allowing parties to rely on them.  

Look to the document to determine if the writing intended by the parties as a complete integration.  If it looks like a complete integration, will not need to delve further to find intent.  

If writing looks like it intended to be contract, will give it substantial authority.  Four corners approach.   

2. Corbinian Approach
Look at parties intent, look at writing in the context of the larger agreement. (more liberal) 

PER about figuring out what the parties intended.  If they intended the document as a complete and final agreement then they wanted to exclude other prior agreements.  Can’t tell what people meant by solely looking at the writing, must ask parties.  Court should be able to look at other evidence to determine what was meant by the agreement.  Cautious about determining that the document is the end of the story.
Parol Evidence Rule Exceptions: 

· Interpretation: using parol only to explain or interpret the agreement (Corbinian approach can always introduce this evidence; Willistonian only admissible if terms are ambiguous). 

· Conditional Delivery: K will only take effect if something else occurs.  Court doesn’t bar evidence of this b/c it is a separate agreement.  K doesn’t come into effect if not for other agreement.  See Meritt v. Walter Pocock Assoc. Brokers, Inc., (Arizona 1970) p.887 CB.
· Fraud: misrepresentations relied on to party’s detriment; tort claim; remedy = restitution. 

· Reformation (mutual mistake): You have a mistake in the writing that simply gets it wrong. i.e. sale for 123 Main St. but K says 213 Main St. Short answer is that as a matter of equity, jurisdictions allow an action for reformation of the agreement. 

· Promissory Estoppel §90 Restatements Second: when parol evidence rule prevents evidence and a party reasonably relied on the promise or evidence (a tough argument to make; maybe only when reliance is extremely detrimental and reasonable). Not much evidence that courts are willing to use promissory estoppel to trump the parol evidence rule. 

For cases see notes pages 55-59
XIV) Modification and Waiver

· under UCC § 2-209(1), no new consideration is required for modification to be binding

· under common law, absence of additional consideration might bar modification

§ 2-209: Modification, Rescission, and Waiver
(1) modification agreement doesn’t need consideration to be binding

(2) signed agreement excluding modification or rescission except by signed writing can’t be modified except if merchant and other party agree to change in writing. 

(3) must satisfy SoF provision

(4) If can’t modify under (2) or (3), can act as a waiver

(5) party who has made a waiver affecting a portion of K may retract waiver by reasonable modification.

Note: A waiver allows you to go back to the original agreement. A modification (b/c it is a change to the actual writing) does not allow you to make the change. Under the UCC, waiver does not require offer, acceptance, or consideration, just intent of the other party. 
Universal Builders, Inc. v. Moon Motor Lodge, Inc.; (Sup. Ct. of PA, 1968); CB 850; Notes 60

· Facts: P making major renovation to Moon Motor Lodge pursuant to detailed written K that had been renegotiated at least once.  This was done by reference to architect’s plans and drawings.  Two key provisions in the contract saying which said 1) changes must be agreed to in writing and approved by architect’s signature, and 2) if delayed time set for completion, only postponed by request in writing.  P had agent at site daily, repeatedly requested changes and P repeatedly agreed w/o getting written change order.  Project late as result.

· Issue: P claims that D waived the writing clause because it had the opportunity to request a writing but  failed to do so; Ds unilateral behavior. Does D have to pay for all additions and is P liable for delay damages?

· Holding: The question is about the provision which states that the change orders must be in writing. Court said D waived provision for change orders but P still subject to damages for not meeting deadline. Under §2-209(2) writing provision was waived but only in this instance; agreement not modified; judgment for P.

Clark v. West; (Ct of Appeals of NY, 1908); CB 856; Notes 60

· Facts: Terms: no drinking clause; P says D waived based on their actions

· Holding: court says that there are things that can’t be waived.  Cannot waive terms that are essential to the contract (i.e. can’t waive consideration).  Court holds in this case that drinking was a condition that could be waived; consideration was the manuscript not the abstinence clause
· Rule: Waiver can’t be applied to everything in the contract.  (i.e. things that run to the heart and the essence of the contract.)  Couldn’t accept less payment for sale of goods.  Waivers apply to formal requirements re: procedural aspects in support of the basis of the contractual agreement. You cannot waive the basic consideration of the contract. The waiver goes to the more peripheral provisions of a contract.
XIV) Excuse and Mistake

· Impossibility/Impracticability: when things change as to the fundamental aspects of the K , both parties are excused from their obligations under the agreement.

· Frustration: an unanticipated event dramatically decreases the cost of performance. Challenge in frus. cases is drawing the line b/t events sufficiently unforeseeable and serious to justify granting relief and events not meeting those criteria. 

· Mutual Mistake
Impossibility
· background condition assumed for K

· accident destroys the assumed condition

· no party has a contractual duty for condition (neither party has a responsibility to make sure the structure, for example, exists)

Impracticability
· a very serious disruption must occur. see 2-615 cmt 4
· the parties’ basic assumption must be that the major disruption would not occur

Taylor v. Caldwell; (King’s Bench, 1863); CB 993; Notes 63


Impossibility 

· Facts: D supposed to provide a large estate w/ music hall for 4 dates and he would provide hall,  amusements, fireworks, back-up band.  P providing the stars, advertising and 100 pounds per night to Caldwell.  D making $ for providing grounds, entertainment.  P making $ from people coming to see the event.  K talks about leasing the grounds and gardens, no specific promises made to P about hall.

· Holding: Court says that unexpected contingency makes performance by D impossible, so nonperformance is excused.  If D’s performance is excused, Taylor has no remedy for breach.

· Commentary: Impossibility becomes an issue when it’s unanticipated. Both parties are excused from their obligations under the agreement because it is impracticable to perform.

· Doctrine of frustration of purpose: when underlying assumption has failed and performance no longer serves the purpose it was intended to serve.

· Mutual Mistake:  If when the parties were signing the contract, unknown to them the concert hall was burning
· Note:  Raffles mutual mistake was different b/c there was no meeting of the minds.
Handicapped Children’s Ed. Bd. of Sheboygan v. Lukaszewski (SC of WI, 1983); CB 1020; Notes 63


Efficient breach
· Facts: P school hired D for 1 yr. K, D quits, takes another job.  P sues D for damages for cost of hiring replacement, D claims that quit b/c physically unsafe to continue working.

· Rule: Can’t raise the doctrine of impracticability when it’s a result of your own conduct.

· Issue: D forced to breach employment contract due to health reasons (high blood pressure).  D sues her to recover damages for the difference that they have to pay her replacement.

· Holding: Court finds this to be an efficient breach because she is making more at her new job and even if she compensates D (who now has a more qualified employee) she will still come out making more. Ct skeptical b/c D has higher paying job, no commute, more $.

Sherwood v. Walker; (Michigan, 1887); CB 1000 n.4; Notes 64


Mutual Mistake – barren cow
· Facts: Barren cow case where P wants to buy cow, breeder offers barren cow for cheaper price, enter K and later P realizes cow pregnant, calls deal off.

· Issue: Is D obligated to proceed w/the sale?

· Holding: Court says D not obligated. the court says that the cow had been bought for beef; it was material to the contract that she be barren.

· Rule: Where there is a mutual mistake where both parties are wrong about something fundamental to the K, the K can be called off

Scottsdale Rd. General Partners v. Kuhn Farm Machinery; (AZ Ct of Appeals, 1995); CB 1032; Notes 64



Frustration of Purpose

· D contracted w/ P to hold dealer’s convention at P’s resort, but at last minute cancelled b/c of worries of terrorism caused by Desert Storm; P sued to collect liquidated damages provided for in agreement, D defended on impracticability and frustration of purpose grounds; court found for P b/c, even though D acted in good faith, he did not establish that risk of terrorism was so high as to rise to level of frustration; perception of danger must be “reasonably objective.”

Transatlantic Financing Corp. v. US; (DC Ct of Appeals, 1966); CB 1027; Notes 64


Impracticability 

· Facts: K for shipping from Texas to Iran through “usual and customary route”, the Suez Canal, war breaks out, D claims impossibility of performance, new route costs 15% more.

· Terms: contract for shipment of goods from Texas to Iran; custom was to go via Suez Canal (contract  price based on this); Suez Canal gets shut down; P takes alternative more expensive route without Ds permission.  P claims quantum meruit because contract had become impracticable; they are seeking the value of what they did even though it wasn’t what was agreed to.

· Holding: Court says alternate route is not impracticable. Court holds that P can only recover what was agreed since contract was void. Court uses a three-prong test for impracticability:

· 3 step approach to invoke excuse of impracticability:

1. Some anticipated event must occur/unexpected change in circumstances; 

2. Risk of the unexpected occurrence hadn’t been negotiated, parties did not agree about “what should we do if this happens” 

3. Any alternative was so outside of parties anticipation, it would be unreasonable to expect them to perform it. occurrence of unintended circumstances renders performance impracticable. (in this case the court held that this was not commercially impracticable)
Eastern Airlines, Inc. v. McDonnell Douglas Corp.; (5th Cir, 1976); CB 1041; Notes 65


§2-615 Excuse by Failure of Presupposed Conditions

· Facts: P sued D for breach of jet delivery b/c 2 months late, claim loss of profit, D claimed late b/c supervening national emergency w/war.  P has Ks that depend on timely delivery, evidence indicating importance of timely deliveries.  D delivers almost all of the planes substantially late, stating that they had other work to do and the Vietnam War was going on so they could not meet the production schedule
· Terms: contract for planes; D unable to deliver because of Vietnam War gov’t restrictions
· Holding: Although K entered into when war escalating and wasn’t unanticipated contingency as req’d under UCC, Court still allows excuse. The Code allocated this type of excuse.  D not liable
UCC § 2-615:  Excuse by Failure of Presupposed Conditions 

Unless the seller has assumed a greater obligation: 
   (a) Delay/Non-delivery Of whole/in part by seller is not breach of duty if: 

1. Performance he has agreed to is impracticable by a contingency 

2. whose non occurrence was a basic assumption on which the K was made or 

3. by acting in good faith w/any foreign or domestic gov’t reg or order whether or not it later proves to be invalid.

Note: the whole idea behind 2-615 is to take care of cases where a calamity occurred that the parties did not take into consideration. If they did take it into consideration, we enforce the K
XV) Remedies












XV) Seller’s Remedies under UCC

XV) General formula: (K price) – (price obtained through cover) + (incidental damages)

XV) Seller does not have access to consequential damages or “costs avoided”

XV) Relevant UCC sections: § 2-703, 706, 708, 710

§ 2-703: Seller’s Remedies in General

If buyer breaches, seller may:

XV) Withhold delivery of such goods

XV) Stop delivery under § 2-705

XV) Proceed under § 2-704

XV) Resell under § 2-706. Resale must be in good faith and in a commercially reasonable manner. If private resale buyer must be given notice; if public resale notice required AND reasonable opportunity for inspection must be provided AND sale must be made in public market if one exists. If followed, seller may recover difference b/t resale price and K price, plus incidental damages allowed under 2-710, minus expenses saved.
XV) Recover damages under § 2-708. § 2-708(1): difference b/w market price at time and place for tender +  unpaid K price + incidental damages – expenses saved in consequence of breach. If inadequate, (2) – lost volume seller. Measure of damages is profit seller would have made, plus incidental damages. See Neri v. Retail Marine. Or, in proper case, price under § 2-709.
XV) Cancel.
§ 2-706: Seller’s Resale Including Contract for Resale
(1) Seller can resell the goods concerned (or undelivered items). Seller may recover difference b/t resale price and the contract price as long as resale made in good faith, commercially reasonable.

(2) The resale of the items must be commercially reasonable 

(3) If private sale (solicitation and negotiation conducted either directly or through a broker) – seller must give the buyer reasonable notification of his intention to sell

(4) If public sale (sale by auction) – only identified goods, must be made at usual place if available; must be within view or location be stated; seller may buy

(5) Purchaser who buys in good faith takes the goods free of any rights of the original buyer, even if seller does not comply w/ this section

(6) Seller is not accountable to the buyer for any profit made on resale

§ 2-708: Seller’s Damages for Non-acceptance or Repudiation
(1) measure of damages is the difference between the market price at the time and place for tender and the unpaid contract price

(2) if (1) is inadequate to put the seller in as good a position he would have been in if the buyer didn’t breach the contract, the measure of damages is the profit which the seller would have made from the original contract (lost volume seller)

§ 2-710: Seller’s Incidental Damages

Incidental damages include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer’s breach, in connection with return or resale of the goods or otherwise resulting from the breach.

XV) Buyer’s Remedies under UCC

XV) General formula § 2-713(1): (cost of substitute good) – (K price) + (incidental damages) + (consequential damages) – (expenses saved in consequence of breach) 

XV) Relevant UCC sections: § 2-711, 712, 713, 714, 715, 716, 717

§ 2-711: Buyer’s Remedies in General
(1) If seller breaches, buyer may cancel and whether or not he has done so, may in addition to recovering whatever he has already paid:

XV) Cover, and have damages under § 2-712: may recover the difference b/t cost of cover and K price, plus incidental damages. Failure to cover does not bar buyer from other remedies.

XV) Recover damages for non-delivery under § 2-713

(2) Where seller fails to deliver or repudiates, buyer may also:

(a) If goods have been identified, recover them under § 2-502

(b) In proper case, obtain specific performance or replevy the goods under § 2-716

§2-712: “Cover”; Buyer’s Procurement of Substitute Goods
(1) after breach, buyer may “cover” by purchasing substitute goods

(2) buyer may recover from seller the difference b/t cost of cover and contract price, together w/ incidental damages

(3) failure to cover buy buyer does not bar him from any other remedy

§ 2-713: Buyer’s Damages for Non-delivery or Repudiation
· applies when buyer has not covered

· measure of damages is difference b/t market price at the time when the buyer learned of the breach and the contract price, plus incidental & consequential damages, less expenses saved

· Note: amended § 2-713 substitutes “time for tender” as the time for measuring market price. 

§ 2-715: Buyer’s Incidental and Consequential Damages (HADLEY RULE)
(1) Incidental damages including expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses, or commissions in connection with effecting cover 

(2) Consequential damages resulting from the seller’s breach include:

(a) Any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and 

(b) Injury to person or property proximately resulting from any breach of warranty.

§ 2-716: Buyer’s Right to Specific Performance or Replevin
· specific performance or replevin sometimes available.
XV) Expectation Damages

· Compensate the injured party so that she is in the position she would have been in if the breaching party had performed the contract.
· Awarding damages greater than an injured party’s lost expectancy would be undesirable b/c it would discourage efficient breaches.
· UCC § 1-106: Remedies to be Liberally Administered. Sets forth expectation damages as the cardinal remedial principle of the UCC.
Hawkins v. McGee; Hairy Hand case; (Sup. Ct. of NH, 1929); Supp 10; Notes 2

· Facts: Hawkins’ hand had scar on it. Doctor convinces him to let him do skin-graft (doc wanted practice in it). Doc said Hawkins would be in hospital no more than 4 days, and promised him a “100% good hand.” No written contract – Hawkins’ dad to pay sometime (undisclosed sum, indeterminate time). After surgery, Hawkins hand is mangled and hairy.

· Cause of Action: Breach of warranty in that hand was not rendered 100% useful.
· Holding: Doc breached warranty re: guarantee of perfect hand.  Not only was Hawkins’ hand not made perfect, but it was made worse.  The extended hospital stay was not a warranty and thus not a breach.    

· Rule: expectation remedy: put Hawkins where he would have been had the promise been fulfilled.  

· Damages: (value of Hawkins would have received if contract carried out) – (value of current hand)  + (incidental losses resulting from breach)

· Rationale: Court analogies to case of machine w/ warranty. If warranty broken, P would get value of working machine minus value it actually has, plus incidental. Also says that pain and suffering should not be taken into account b/c Hawkins was willing to endure this p&s had surgery been successful. 

Groves v. John Wunder Co.; (Sup. Ct. of Minn., 1939); Supp 20; Notes 7

· Facts: D leased piece of Groves’ land in order to excavate gravel. D promised in lease to “leave the property at a uniform grade.” At end of lease, D returned land without leveling it. Cost of restoration would have been $60k, but value of leveled land would have only been $12k (present value is zero). 

· Issue: should P’s expectancy damages be measured by the actual cost of restoration (cost of performance/completion: $60k) or by how much restoration would increase the value of the land (diminution of value: $12k)?

· Holding: Majority gave cost of performance - $60k.

· Rule: Depends how you look at the facts. Did P intend to level the land to keep it, or just sell it? Majority thought he wanted to keep it, so he should get $60k, cost of remedying the defect. Dissent thought he was going to sell it, so he should get $12k – would put him in place he would have been in.

· Damages: loss of performance/completion. $60k.

· Dissent: Thinks the majority is punishing Wunder. We want to protect people, when situations change, get out of their contract (while still making the other party whole) – efficient breach
· Commentary: What happened here? The Great Depression! K was worth more to D at time of signing than at time of breach. Price of gravel dropped.

Peeveyhouse v. Garland Coal & Mining Co.; (Sup. Ct. of OK, 1963); CB 151; Notes 7

· Facts: P leased half their farm to the D for strip mining. Part of agreement was that the mining company would fill in the pits and smooth out the land. D breached. Cost of restoration $29k, but would only have increased value of land by $300. 

· Issue: same as Groves.
· Holding: Court focused on huge discrepancy in numbers, denied cost of restoration damages, awarded P $300. Court said K term was merely incidental. 

· Damages: diminution of value. $300.

· Dissent: citing Groves, said that the $29k cost was foreseeable at the time of contract formation and should be awarded to P. Said that P insisted the clause be in K, and therefore it was important to them. 

· Commentary: decision cast into doubt by Rock Island Improvement Co. v. Helmerich & Payne, Inc. (10th Cir, 1983; see CB 163). Similar facts to Peeveyhouse, cost of land restoration hugely disproportionate to the increase in land value. Court applied cost-of-restoration measure. Recent state legislation declared land conservation a policy of the state. This state policy created a strong presumption that the K right of landowners to reclamation was not merely incidental, but an important term of the K. 

Mitigation principle

· duty to minimize damages. Requires an injured party to act reasonably after breach. Also requires a builder, for example, who honors a repudiation to look for other work in order to minimize the loss. 
Parker v. 20th Century Fox Film Corp.; (Sup. Ct. of CA, 1970); CB 40; Notes 6

· Facts: Fox hired P, Shirley MacLaine, to act in “Bloomer Girl,” a musical to be filmed in CA. K gave P approval rights over the director and screenplay. Fox cancelled movie, broke K w/ P. Fox offered P a part in another move, “Big Country, Big Man” for same salary, but it was a western to be filmed in Australia. P would also lose approval rights. P declined job offer and sued for full payment of her promised salary for “Bloomer Girl.” Fox claims that P failed to mitigate damages by rejecting 2nd offer. 

· Holding: P not obligated to accept role in 2nd film since if was of a different and inferior quality. 

· Rule: the measure of recovery by a wrongfully discharged employee is the amount of salary agreed upon for the period of service, less the amount that the employer affirmatively proves the employee has earned or with reasonable effort might have earned from other employment. Employee’s rejection of or failure to seek other available employment of a different or inferior kind may not be resorted to in order to mitigate damages. 

· Dissent: thought that the question of whether the substitute offer was “different” should go to a jury b/c “it has never been the law that the mere existence of differences between two jobs in the same field is sufficient, as a matter of law, to excuse an employee wrongfully discharged from one from accepting the other in order to mitigate damages. 

· Commentary: from this and other cases, we can glean some factors that are probative of whether a new offer of employment, whether from the breaching party of a third party, is a reasonable substitute. Is the offer for a job in the same field? Does the employee have the same rights as in the original contract? Does the employee have new duties or responsibilities? Is the compensation different? How will the substitute job affect the injured party’s career?

Lost volume sellers

· high volume retailers – new jobs or sales are not substitute, they are in addition. So traditional § 2-708(1) does not put them in as good a place as they would have been, have to use § 2-708(2)

Neri v. Retail Marine Corp.; (Ct. of Appeals of NY, 1972); CB 51; Notes 9

· Facts: Neri ordered special boat from Retail Marine, cost $12,587.40. P made deposit of $4,250. 6 days later, P repudiates (went into hospital, couldn’t pay). Boat was already ordered and delivered from manufacturer. P asked for deposit back, D refused. 4 months later, D sold boat for same price.

· Issue: Trial court awarded $500 to D (difference between K price and market price). Was this correct?

· Holding: No. Should have applied § 2-708(2). P are entitled to deposit ($4,250) minus offset to D of $3,253 ($2,579 in lost profits + $674 incidental damages). D is a lost volume seller, could have sold 2 boats in that time.

· Rule: § 2-708(2).

· Commentary: Trial court went so wrong b/c were not used to UCC.

· Hypo: if it was a custom boat that could not have been resold, seller can sell scrap under § 2-704(2), and then recover K price plus any costs of selling scrap.
Consequential damages

· See UCC § 2-715.
· arise b/c of an injured party’s particular circumstances. An injured party claiming consequential damages faces certain proof hurdles, such as showing that the damages were reasonably foreseeable to the breaching party at the time of contracting, and not too speculative. See Hadley v. Baxendale.
· Contract law bars the recovery of unforeseeable consequential damages in part to encourage parties to disclose potential losses at the time of contracting
· Consequential damages only available when losses couldn’t reasonably have been prevented by cover or otherwise.
Hadley v. Baxendale; (Ct. Exchequer, 1854); CB 80; Notes 9 (Classic consequential damages case)
· Facts: P’s crank shaft broke, without it, mill can’t run. D carriers delayed in returning shaft, P suing for lost profits. D’s claim not liable b/c too remote and they were not aware of special circumstances.

· Issue: Did the lost profits arise naturally from the breach such that P can recover?

· Holding: No. Lost profits did not arise naturally from breach, nor were they “reasonably in the contemplation of both parties, at the time they made the contract, as the probable result of it.”

· Rule: D will only be held liable for the P’s losses if they are generally foreseeable or if the P tells the D about any special circumstances in advance. Codified in UCC § 2-715.
· Commentary: D couldn’t fairly and reasonably contemplate the breach. Didn’t have chance to mitigate or prevent damages. Court says if special circumstances exist, parties can agree to extra damages or charges – court doesn’t want to take away that power. 

· Test: (1) Arise naturally in the reasonable course of things, those things that are specifically within the contemplation of the parties; (2) special circumstances of which D is on notice.

· Note: Tacit agreement test (asking if D tacitly agreed to take on the potential liability) test is rejected by § 2-715. Too hard for P to show that D tacitly agreed.
New Business Rule


Evergreen Amusement Corp. v. Milstead; (Ct of Appeals of MD, 1955); CB 85; Notes 11

· Facts: Evergreen contracts with Milstead construction firm to complete drive-in theatre. Milstead finishes two months late – well into summer season. Evergreen didn’t pay Milstead; Milstead sued and Evergreen counterclaimed for lost profits.

· Issue: Whether a new business can recover for lost profits before it started business.

· Holding: P entitled to some damages, where D should have known that drive-in needs to operate during busy summer season to be viable. However, court says you cannot grant profits since calculation too speculative.

· Rule: Award of lost profits only appropriate where they are reasonably calculated with a high degree of certainty.

· Rationale: Court says with new business it is speculative to say what profit they would have made; regardless of the evidence Evergreen brought in of the next season when they were open. 


Chung v. Kaonohi Center Co.; (Sup. Ct. of HI, 1980); CB 88 n. 3; Notes 11

· Facts: P enters contract to operate Chinese fast food place in mall. Shortly before opening, D mall management notifies P of intention to breach in favor of more lucrative contract w/ 3rd party. P tries to recover 10 years worth of profit – term of lease!

· Holding: New business rule rejected. Affirmed decision of $50k in emotional distress and $175k loss of future profits.

· Commentary: Court uses profits of replacement business (3rd party) to establish damages, even though they were established and D was new. Court said “it would be grossly unfair to deny a P meaningful recovery for lack of a sufficient “track record” where the P has been prevented from establishing such a record by D’s actions.”


Mid-America Tablewares, Inc. v. Mogi Trading Co., Ltd.; (7th Cir., 1996); CB 90 n. 4; Notes 11

· Facts: P contracted with D, Japanese mfr, for dinnerware. Contract contained detailed provisions about the lead composition of the glaze so that it would comply w/ American regulations. D failed to comply, couldn’t be sold in US. P had never sold dinnerware before. P sought lost profits.

· Holding: D claimed that the only way to know with absolute certainty whether the dinnerware would have been successful in the marketplace would be if the line actually made it to shelves – Court says that the law does not require this sort of certainty. 

Specific Performance

· UCC § 2-716: Buyer’s Right to Specific Performance or Replevin. Specific performance may be decreed where the goods are unique or in other proper circumstances.

· Courts do not like to grant specific performance when it requires cooperation between the parties over time. It is difficult for the court to get into that kind of monitoring and enforcement.

Copylease Corp. of America v. Memorex Corp.; (US Dist. Ct. SDNY, 1976); CB 61; Notes 14

· Facts: P and D have K where P promised to buy specified minimum quantities of toner, D in return granted P favorable price and exclusive dealership for Memorex toners in Midwest. Soon after K signed, D decided didn’t like terms, started negotiating, got heated, D notified P that it was unilaterally altering terms of relationship, would no longer recognize as exclusive dealer. P sought specific performance of exclusive dealership, as well as damages. 

· Issue: Should Copylease be granted specific performance?

· Holding: Injunctive relief inappropriate for continuous acts. Only exception is if P proves that product is so unique that performance is necessary and there is no other adequate remedy at law. 

· Rule: Determining if SP appropriate requires a two-pronged test: (1) no adequate remedy available at law (irreparable injury that cannot be cured through payment of money); and (2) no requirement of an ongoing relationship.

· Commentary: Judge clearly wanted the parties to work it out between themselves, so made it grey instead of black & white decision.

Liquidated Damages

· Enforceability test: (1) Agreed damages must be a “reasonable forecast of just compensation for the harm that is caused by the breach”; and (2) “the harm that is caused by the breach is one that is incapable or very difficult of accurate estimation.”

· See UCC § 2-718.


Lake River Corp. v. Carborundum Co.; (7th Cir, 1985); CB 69; Notes 14

· Facts: P contracted to be processing and distribution provider – bagged and distributed “FerroCarbo.” D promises to let P process a certain amount over 3 years and will pay at least $533,000. If they fail, they’ll liquidate damages (pay the full $533,000). 

· Issue: whether the formula in the minimum guarantee clause imposes a penalty for breach of contract or is merely an effort to liquidate damages. 

· Holding: It’s a penalty clause, not liquidation of damages.

· Rule: Liquidated damages must be a reasonable estimate at the time of contracting of the likely damages from breach, and the need for estimation at that time must be shown by reference to the likely difficulty of measuring the actual damages from breach after the breach occurs. 

· Rationale: The damage formula was designed always to assure Lake River more than its actual damages, making it a penalty. LR didn’t have to do as much work, so they shouldn’t get same profit.

· Commentary: Courts don’t like liquidated damages and penalty clauses b/c it’s taking away their power to decide damages. Clever parties can find their way around the rule by structuring it as “here are what the two parties are going to do as part of the agreement” as opposed to “here’s what happens if K is breached.”

· UCC Section: § 2-718: Liquidation or Limitation of Damages.
XV) Reliance Damages

· compensate victims of breach for out-of-pocket losses rather than put them where they would have been in if K had been fulfilled. The question is – why not expectation? Why did it turn here?

· reliance of lost opportunities: victim of breach has lost opportunity to enter into other Ks that would supply here with what she needs at equal or better cost.

· Restatement 2nd § 349: Damages based on reliance interest. Injured party can choose to go for reliance damages instead of expectation damages, but such damages will be mitigated by any losses the breaching party can prove with reasonable certainty the P still would have sustained if the K had been performed. 

Chicago Coliseum Club v. Dempsey; (App. Ct. of IL, 1932); Supp 32; Notes 16

· Facts: Dempsey and CCC made K for Dempsey to be in boxing match.  After CCC spent money and effort promoting match, Dempsey refuses to fight. Dempsey had made other K to fight someone else, even though part of CCC K was that he wouldn’t. P sued for injunction to keep Dempsey from training or taking part in fight. Also sues for 4 types of damages: (1) lost profits; (2) expenses incurred prior to K; (3) litigation expenses; (4) expenses incurred between K signing and breach.  

· Issue: To what damages is P entitled?

· Holding: Reliance here b/c expectation too difficult to measure.

· Rule: When expectation damages are improper or insufficient, reliance and restitution damages may be substituted in certain cases. 

· Rationale: The problems for figuring expectation interest far too great here.  This was a special, one-time event. Lost profits are too uncertain, expenses incurred before the signing of the K were not Dempsey’s fault, costs of litigation were incurred at P’s own risk. 

· Commentary: Also relevant to inquiry here is fact that Ds were amateurs and un-savvy businessmen, incurring lots of expenses on reliance upon something that wasn’t certain.  They were probably trying to break into the tightly controlled market that clubs dominated.  Outcome might have been different if this were match that occurred every Saturday for two years prior, or something like that, since there would have been baseline from which to measure lost profits.

L. Albert & Son v. Armstrong Rubber Co.; (2nd Cir, 1949 – Judge Hand); CB 108; Notes 16

· Facts: D, Armstrong Rubber Co., rubber refinery, agrees to buy 4 refiners, but last two delayed.  D refuses to accept all 4, but already accepted power engine and starting using it.  Trial ct dismisses claims on refiners, but grants damages to P for power engine.  D offered affirmative defense that it shouldn’t pay b/c P would have lost money in business given dramatic drop in rubber prices resulting from global glut in supply.  D files reliance counterclaim. D wants (1) costs invested in reclaim dept; (2) cost of scrap rubber; (3) cost of putting foundations in for the refiners

· Issue: Should D be able to recover reliance damages even though they probably would have incurred a loss on the K?
· Holding: Can recover reliance, but subject to reduction of any amount seller can prove would have been the buyer’s loss upon the K.

· Rule: “the promisee may recover his outlay in preparation for the performance, subject to the privilege of the promisor to reduce it by as much as he can show that the promisee would have lost, if the K had been performed”

· Commentary: This is RELIANCE. Why not seeking expectation? Expectation would have actually been at a loss. P allowed choice of remedy – by choosing reliance, end up even. Rare case where reliance greater than expectation. Victim gets to choose the remedy. But then breacher has a privilege – with burden of proof – to offset. Hand is doing quasi-expectation – to the extent can put them where they would have been, do so. This is an expectation-based view that still finds room for reliance. Difference b/t this and Dempsey is that Dempsey lacked compelling evidence that the D’s would have lost money. Here, it was almost certain they would have.

XV) Restitution Damages

· if the non-breaching party transferred a benefit to the breacher while attempting to perform, the non-breacher is entitled to restitution for the benefit transferred. Policy is preventing unjust enrichment if D were allowed to retain the benefits without compensating P. 

· an injured party entitled to restitution gets a judgment for “the reasonable value of a performance rendered by him, measured as of the time if was rendered, less the amount of benefits received as part performance of the K and retained by him.” Rsmt 1st § 347

· Restitution comes into play when:

· no contract (Vickery)

· rescission (Colonial Dodge)

· alternative to expectation (Oliver v. Campbell)

· remedy for breachers (Neri for deposit)


Vickery v. Ritchie; (SJC of MA, 1909); CB 632; Notes 18

· Facts: Architect fraud. Architect played intermediary role b/t owner (D) and contractor (P) for K to build  Turkish bathhouse. Architect had P sign contract saying price would be $23k, had contractor sign one saying $33,721. Bathhouse would increase property value by $22k. D wants to get paid, saying P unjustly enriched by his work.

· Issue: What does P owe D?

· Holding: There is no K b/c there was no meeting of the minds (rescission), and thus D can recover labor and materials used on project.

· Rule: Quantum Meruit: “as much as he deserved.” The reasonable value of services; damages awarded in an amount considered reasonable to compensate a person who has rendered services in a quasi-contractual relationship. 

Dunneback v. Pittman; (Sup. Ct. of WI, 1934); CB 638; Notes 19

· Facts: P met on several occasions w/ D, talked about building sea wall. D thinks they had agreed that he was to build the sea wall, starts to build it when P not there. P, upon seeing it, says she doesn’t want it.

· Issue: Did District Ct err in allowing D to recover from P upon quasi-contract for work performed and materials?

· Holding: where no unfair or inequitable benefit bestowed on other party, and P here made no attempt to retain the work of D, there was no unjust enrichment. No recovery for D. 

· Rule: Quasi-contracts rest solely upon the universally recognized moral obligation of one who has received a benefit, the retention of which would be unjust, to make restitution. 

· Commentary: Court says that if P was there and saw the wall going up, would have reached different result. 

· Exit and Restitution: Getting out of a deal
· under § 2-601, a buyer may reject goods that “fail in any respect to conform to the contract”

· however, after a rejection, § 2-508 gives sellers a right to cure defective tenders of goods, subject to a number of qualifications

· once a buyer accepts goods, then § 2-608 says that the buyer may revoke his acceptance only in certain limited situations

· one important limitation is that the “non-conformity [of the goods] must substantially impair their value to him”

Colonial Dodge, Inc v. Miller; (Ct of Appeals of Michigan, 1982); CB 122; Notes 19

· Facts: D purchased car from P. D thought truck included 5 tires, when he got home realized only 4 (tire shortage). D stopped payment and told P to come get car. P didn’t, towed by city. P sued for purchase price of car, claiming D accepted. 

· Holding: can get money back b/c there was no opportunity to inspect the car, per § 2-608(1)(a), notwithstanding fact that buyer accepted car and drove it home. For amount that buyer already paid, he turns to § 2-711 to recover price.

· Rule: This is a rescission approach. Court saying there is essentially no K, under the perfect tender rule, b/c unless goods presented (tendered) are exactly as promised, the purchaser has the right to reject the whole.

Buyers options when goods fail to conform to contract under Art. II





Oliver v. Campbell; (Sup Ct. of CA, 1954); CB 135; Notes 20

· Facts: $750 for P to do legal work for D. Before time specifed over, D fires P, b/c cost of legal work much greater than D thought. P had only received $450 out of $750, and claims fair value of his work is really $9k (court determines it to be $5k). D asserts that when he fired P, contract ceased to exist and he didn’t owe anything. 

· Holding: While D can not at once breach the K and then try to rely on it, where work nearly completed or complete, P can only recover for K price. So P entitled to expectation damages - additional $300. Court rejected P’s claim for restitutionary damages b/c he had completed his part of the K – only thing left was for D to pay P. 

· Commentary: Reliance can only be recovered up to amount you would have received under K. Reliance recovery capped at expectation amount. Campbell can’t rely on the contract anymore to dictate it’s price b/c he breached it – he’s estopped from using it. Generally, this would mean that D could sue quantum meruit as if K never existed, may recover reasonable value of services performed. But here P had completed his side of the K, so no restitution.

XV) Break-down of Breach in varying contexts

· Employment 

a. Employer breach, before, during, or after performance ( full K price 

b. Employee. Intentionally ( replacement costs 

· Construction 

a. Owner breach 
i.  before construction started ( profits 

ii. During ( profit plus costs (K price minus costs of completion) 

iii. After ( contract price plus interest 

b. Builder breach 

i. Before ( cost of completion plus reasonable compensation for delay 

ii. During ( cost of completion plus reasonable compensation for delay 

1. if this involves undue waste, difference in value of what owner would have received and actual value 

iii. late performance ( damages for any loss incurred by not being able to use property (if not foreseeable, only interest on value of bldg as capital investment)  

· DUTY TO MITIGATE 

a. Employment 

i. Employee must use reasonable care to find a position of same kind, rank, grade in same locale 

b. Goods 

i. Buyer breach: seller can resell goods in commercially reasonable manner and recover difference between resale value and K price - § 2-706. If he does not resell, damages are difference between K price and market value at time set for performance. 

ii. Seller breach: buyer can purchase substitute goods at reasonable price, and can 

recover difference between K price and cost of substitute goods - § 2-712. If he does not cover, limited recovery to difference between K price and market value (no consequential damages that could have been avoided by covering) - § 2-715. 
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Tender of non-conforming goods





Acceptance


§ 2-606





Rejection


§§ 2—601, 


2-602, 2-513





Revocation of Acceptance


§ 2-608





No Right to Revoke


§ 2-608





Buyer chooses to keep goods





Right to Cure Exercised (no breach)  § 2-508





Seller has no right to cure


§ 2-508





Seller does not exercise right to cure





Buyer’s Remedy


§§ 2-711, 2-715





Buyer’s Remedy


§§ 2-714, 2-715





Buyer’s Remedy


§§ 2-711, 2-715

















Courts will usually regulate:


Quasi K


Implied K


Courts will usually enforce:


Express K


Formal K


Courts will usually abstain from family Ks.
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