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Chapter 1: Bases for Enforcing Promises

The Meaning of “Enforce”

1. US Naval Inst. v. Charter Com. and Berkley Pub. Group

A. Tom Clancy's first novel, 'Hunt for Red October'. Could not get published by any major publisher. Small publisher (US Naval Institute) publishes hardcover, contracts with Charter Communications and Berkley to publish paperback. Probably affiliated corporations (one control the other or common ownership). Contract calls for paperback to start being sold in 10/01/85, but books start selling 9/15/85. Naval Institute sues for copyright infringement and breach of contract. 


1. Since Berkley is licensee, cannot infringe on copyright, thus this count is dismissed. 

2. Plaintiff wants all of Berkley's profits from period of breach a well as damages equal to loss of Naval's profits. Berkley's profits are much greater than Naval's loss. 

B. Basic principle: court will enforce remedy of plaintiff's loss, not defendant's gain. Naval cannot get Berkley's profits (if they did, this would be 'restitution damages'--damages calculated by amount gained by promisor). Common exception to this is copyright infringement (but court had dismissed this claim). 

C. Contract law generally wants to put party in position they would have been had contract been performed. This would not be achieved by restitution or punitive damages. I.e., give party the 'benefit of bargain' or protect their expectation interest. 

1. Another reason for not applying punitive damages, economic efficiency. Three notions of efficiency: 

a) Pareto optimality: Could not make anyone in community better off without making someone else worse off. Rarely used in legal analysis; problems include that there can be more than one pareto optimal state depending on starting conditions.

b) Pareto superior: Makes at least somebody better off without making someone else worse off. Quite relevant to contract law. 

c) Kaldor Hicks: Cost/benefit analysis. Gains of doing something exceed losses; something is least costly way of doing something. 

d) Example: 

(1) Phillips offers $100 for contracts book to student. Student agrees, both are better off. Contract is pareto superior move, since both parties are being made better off. This assumes no externalities. 

(2) If we assume that Naval's lost profits $30K, Berkley's profits are $100K. Berkley can pay Naval $30K, Berkley is still up $70K, thus someone has been made better off without making someone else worse off (absent transaction costs). Thus this is a pareto superior (efficient) resolution. 

(3) In torts and criminal law, conduct is all undesirable. In contracts, however, not all breach is undesirable; sometimes more efficient resolution involves breach. 

e) Award in Naval Academy is profits; i.e., expectation damages (what they expected to make), rather than reliance damages (what their costs were from breach). Court accepts August profits as basis of damages, although early September sales were much lower. Court finds it reasonable to be generous to injured party in this case of uncertainty. 

The Economics of Remedies

2. Sullivan v. O'Connor (1973 SC MA)

A. Sullivan sued plastic surgeon after nose fix made it worse. Claims both malpractice and breach of contract. Doctor made express warranty that nose would be better after surgery; this warranty was violated. Under malpractice claim, need to prove negligence; but under contract claim, need only to prove breach of contract. 

1. In lower court jury found doctor was not negligent, but did find for plaintiff on contract claim. 

2. In torts, generally want to put person back in position had injury not occurred; these are reliance damages. In contracts, reliance damages would party in same position as they would have been in had the contract not been made; i.e., had surgery never taken place. 

3. General norm in contract law is expectation damages--would want to put Sullivan into position with fixed nose (as if contract had been performed as promised):

a) If we assume Sullivan's nose was originally worth $35K, and would have been $50K had operation been performed correctly but only $25K with improper operation. 

(1) If Sullivan is awarded her expectation interest, she would be awarded $25K (the difference between what she expected and what she got). 

(2) If we want to protect Sullivan's reliance interest, she would be awarded only $10K (difference between result and original state). 

b) In tort law, general remedy grant is reliance-based damages. Not axiomatic that contract law had to protect expectation interest. Why protect expectation interest? 

(1) Because the contract itself created an expectation

(2) Defendant voluntarily entered into agreement knowing expectation interest would be protected (but could also apply to reliance interest). 

(3) Provides incentive to enter into contracts, provides incentive for plaintiff to rely on contract. Risk should fall on the breacher.

(4) Nothing unfair in this equation

(5) Policy: we want people to rely on promises made by other people. 

(6) Example: steel company makes a future contract for purchase of iron ore that is later converted into steel (forward contract). Steel company should act with expectation of delivery of steel; purchase other components, make deal with auto manufacturer, etc.. Company needs to be able to rely on its expectations. 

c) Why not stick with reliance interest and make plaintiff prove everything they did in relying on the contract to come up with damages? 

(1) Expectation damages in contract law is based upon model of commercial/business context. 

(2) Reliance might be hard to quantify or prove. 

(3) Might be waste of judicial resources to require proof of reliance costs when it is nearly always there, or if it's very hard to quantify or prove but almost certainly there. 

(4) Can we assume 'automatic reliance'? 

(5) In business transactions, there is an opportunity cost. If steel company had not entered into contract with iron ore company, they would have entered into contract with another iron ore company. Cost of making contract with first company includes not having made contract with other company. 

(6) Per se reliance: assumption that you would make the contract with someone. 

d) Sullivan v. O'Connor, however, is quite far from business transaction context. Might want to grant reliance interest so as to not place too much liability on doctors, public policy reason. But why grant cause of action at all? 

(1) Judges really think case is about negligence, this reflects remedy. 

(2) Also might be difficult to quantify. 

(3) Court is ambivalent about breach of contract cause of action: "Cause of action is somewhat suspect" thus "moderation...of the recovery...should be permitted." 

(4) Possibly pain and suffering under reliance theory would actually be greater since she would have had pain and suffering anyways if the operation had been successful. Under reliance theory, however, pain and suffering can be included because that is needed to get her back to original state. 

4. Generally don't get restitution damages. E.g., Naval Institute case: damages were based on plaintiff's loss, not defendant's gain. 

a) Primary reason is that restitution damages would be punishment in many cases. 

b) Exceptions: spy case, copyright cases. These cases deal with property that is suspect in another person's hands. 

c) Also, in trust situations, restitution is granted. In corporations, directors and officers are considered fiduciaries as in trust situations. When trust situation is breached, no ambivalence--this is wrong. Thus restitution can be granted. 

d) Remedy in these cases is damages not specific relief. Later in course we'll see frequent exceptions to this dogma. 

Consideration: Bargained for Exchange as the Basis for Enforcement 

3. When does a promise become a contract? Fundamentals of Consideration

Promises of Gifts



Bargained for Exchange
No consideration





  Consideration

A. Mutual agreement to exchange promises or to exchange a promise for a performance or to exchange performances. Eclipses benefit/detriment theory.

B. Restatement (Second) of Contracts ( 71 – requirement of exchange

1. to constitute consideration, a performance or return promise must be bargained for

2. performance or return promise is bargained for if sought by promisor in exchange for his promise and given by promisee in exchange for that promise

3. performance may consist of act other than promise, forbearance, or change to legal relationship

4. may be given to promisor or 3rd person by promisee or 3rd person

C. to summarize:

1. (a) an act forbearance or change to a legal relationship OR a return promise

2. sought after by promisor in exchange for his promise AND

3. given by promisee in exchange for the promise

D. Restatement (Second) of Contracts ( 79 

1. if requirement for consideration is met, no other criteria necessary e.g. (a) benefit/detriment, (b) equivalence in values exchange, or (c) :mutuality of obligation

2. idea that court won’t delve too deeply into fairness debate

3. Adam Smith idea of every man for himself

E. Reasons to not enforce gratuitous promises? 

1. opens up floodgates for litigation

2. policy to be wary and not to become reliant

3. to allow for default in situations of fraud

4. people sometimes give impulsively

5. idea that sometimes there’s a good reason to break a promise

4. Hamer v. Sidway, (1955 Ct. App. MD) [Giving up legal entitlements is consideration]

A. Uncle promises to pay nephew $5,000 if he does not drink or smoke until he is 21. One nephew turns 21, Uncle keeps money in trust for nephew. Uncle dies without paying nephew. Nephew transferred promise to his ex-wife who transferred it to someone else. Defendant argues that there is no consideration. 

1. Why have consideration as a necessary factor of contract? 

a) Can be helpful to determining who is involved in contract 

b) Gives people right to change their mind 

c) Family context: wouldn't want all promises made in family context to be enforced 

2. Can nephew recover $5,000, even though his promise didn't 'benefit' his uncle? 

a) Yes; a promise is consideration whether it benefits the promisee or burdens the promisor. 

b) Consideration was nephew's not smoking or drinking, not nephew's promise not to smoke or drink. Important not to confuse promise to perform with performance. 

c) Uncle invited action, not intent, on part of nephew. 

d) If return consideration from nephew was assent, then this would be bilateral contract (where both sides tender promises toward each other). In case at hand, uncle had unilateral contract: promise on one side, performance on the other side. 

e) If contract had been bilateral, uncle could have sued nephew since he broke the promise (might not be able to prove damages though). 

3. Defendant argues that consideration only benefited nephew, thus was not consideration. Connects to history of contracts: 

a) Action in Covenant: Causes of action based upon promises made under seal. Served evidentiary purpose, had act/formality associated with promise. Cautionary function of seal. 'Channeling function'. 

b) Action in Debt: Unsealed promise; one side had almost always done what they promised do (given the money); other side which hadn't yet given anything. 

c) Action in Assumpsit: Arose out of tort law for misfeasance--person did something but did it wrong, causing damage. Later expanded to include nonfeasance. Still assumption of damage. 

d) These three strands converged and evolved into consideration. Hence need for benefit to promisor or detriment to promisee. 

5. Review

A. In many cases, you will be grossly under compensated, even with expectancy damages because of counsel costs. How to deal with this? 

1. Certain contractual actions have statutes that allow for counsel fees added to recovery (for example, consumer cases). 

a) Class actions; 'much larger pot' of damages. 

b) Statutes that cause losing party to pay all legal costs. 

c) Parties try to contract around the (American) rule: put in original contract, that prevailing party will get counsel fees in litigation. 

d) English rule: losing party pays for everything. Why not choose this system (see web discussion)? 

2. Need to come up with dividing line between actionable and unactionable promises. Our legal system has come up with consideration as dividing line. But what does consideration mean? 

a) Traditionally, there must have been either a benefit to promisor or a detriment to promisee (rooting in historical action of assumpsit). Question in Hamer v. Sidway was whether the nephew's not drinking and smoking consisted of a detriment. 

b) Question of remedies: what are damages to promisor when only consideration is detriment to promisee? 

c) E.g., if nephew had accepted contract and then breached it, Uncle could sue for breach of contract, but what damages might there be? What if the Uncle specified happiness in the contract? Does this open up the floodgate? Is the Uncle’s intent morally binding? Legally binding? 

(1) Is consideration the same as motive? 

3. Second Restatement of Contracts abandons benefit to promisor/detriment to promisee. Question becomes: Was there something that was bargained for? As long as there was some kind of 'bargain' or 'exchange' (which can include forbearance) then there is consideration. 

4. Why has consideration persisted? 

a) To maintain a dividing line between unactionable and actionable promises 

b) Seal: evidentiary (strong evidence that promise was made), cautionary (promisor understands the seriousness of what he is doing), and channeling (channel behavior of parties into something which is legally enforceable). Consideration plays a similar role, has taken over these three functions in law. 

c) In Hamer these functions were essentially met, perhaps lead to court's decision. 

6. Fiege v. Boehm, 34 (1956 Court of App. MD) [Gratuitous promises; Consideration based on good faith standard; public policy implications]

A. Boehm, plaintiff, female is suing Fiege, defendant, male for failure to pay child expenses after she promised not to initiate bastardy proceedings (quasi-criminal at time of case). Defendant is claiming there was no consideration as it turns out he wasn't father. 

B. Some sort of implicitly public policy that 'once you agree to support a child you will follow through'. 

1. Recent Massachusetts case dealing with similar issue: Paternity of Cheryl 

2. 'Good faith' or 'honest belief': subjective tests of whether agreement should be binding. Court also wants to include some sort of objective 'reasonable' standard. 

3. Movement away from weighing whether consideration is 'sufficient'. Still certain situations exist where courts are willing to step in for public policy reasons and find consideration to be insufficient. 

7. Feinberg v. Pfeiffer Co., 39 (1959 Ct. App. MS) [Action in the past & Requirement of exchange; Consideration must be bargained for exchange]

A. Pfeiffer Co. promised to Feinberg $200 per month for rest of her life. After CEO dies and wife leaves company, son-in-law takes over and stops payment on advice of lawyer that contract is not binding. 

B. Two causes of action: breach of contract and reliance-based cause (the latter dealt with later). 

1. Defendant's argument is that there is no consideration since consideration can't be past acts (no bargain, no exchange), and subsequent acts were not required to earn pension. 

2. If we look at traditional justifications for consideration, can find same justifications for respecting corporate resolution calling for pension. Would need to let go of some formalistic requirements. 

8. Review

A. Line between unenforceable an enforceable -- consideration 

B. Consideration as benefit to promisor or detriment to promisee 

C. Move towards requirement for exchange or bargain, clearer standard than benefit/detriment 

D. Frequently the job of lawyer is not to litigate but to prevent these situations from happening. Feinberg v. Pfeiffer: board could have passed resolution 'in recognition of past years of service but in recognition of the next six months of work which will be very important to the company, etc. etc., you get pension of $200/month.' Would have been clear consideration. 

9. Mills Case (MS 1959) [Moral obligation doesn’t substitute consideration; no exchange]

A. Sick man (Wyman, Jr.) is found, Mills cares for him, father (Wyman, Sr.) writes letter promising to pay Mills but then renegs, man sues. 

B. Court finds contract unenforceable despite 'moral obligation'. 

10. Webb v. McGowin et al. (1933 SC AL) [Consideration found using benefit/detriment model]

A. Webb was holding block, was about to drop on supervisor, went down with block to cause it to miss supervisor, saves his life, incurring permanent serious injury. Supervisor promises to pay Webb for life. 

1. Could argue that had McGowan been given the chance to sign such a contract before accident happened, would have signed it. "Back-date" contract. It was a promise that would have been made had the promissor such a chance. Past material benefit.

B. Court finds there was a benefit to the promisor and detriment to promisee; Court uses this to get away from the requirement for a bargain in exchange. 

1. Eight year history of making payments; serves evidentiary and cautionary purposes. 

2. If purpose of consideration was served, why not enforce promise? 

11. How to distinguish between Mills and Webb? 

A. Detriment to Mills not as serious as to Webb 

B. Moral obligation not as great 

C. Some evidence in Mills (letter) but is there caution? Did father know he was making legally binding agreement vs. McGowan who clearly did expect agreement to be binding. 

D. Ultimately, Court in Webb may be reacting to facts and arguing to reach the conclusion they need to reach. 

E. Discussion of 'law, justice, morality'. Problem of inconsistent judgment or precedent being misused. History of Courts of Law vs. Courts of Equity (not as tightly held to legal rules). 

The Requirement of Bargain

12. Kirksey v. Kirksey, (1845 SC AL) [Non-bargained for precondition is NOT consideration]

A. Brother-in-law offers to allow brother's widow to live with him in a comfortable place if she leaves where she is. After a couple of years, he moves her to a less comfortable location and then finally kicks her out. 

B. Court finds promise unenforceable, 'mere gratuity'. 

1. Issue of benefit/detriment. Could argue widow was benefited because she was given new place to live; but could also show she suffered a detriment by losing her claim to adverse possession to her land. 

2. Perhaps cautionary function has not been fulfilled. 

3. Motive and consideration are not the same. Her benefit is not consideration if she suffers a detriment (losing her AP claim on land). 

4. Some reluctance to involve the court in "family matters", particularly at this time. Gifts not enforceable since there is usually no bargained for exchange. 

13. CAB, Inc. v. Ingram, 53 (1984 SC TN) 

A. Three former employees of CAB had signed agreements not to compete CAB (debt collection business). Value in business is based on knowledge and relationships ('intangible assets' rather than 'tangible assets'). Probably the norm rather than the exception to have non-compete covenants in this sort of business. 

1. Agreement bound employees for two years; if agreement had been 'forever' court would not have enforced it based on policy of not hampering trade. 

2. Question is whether there was consideration given in return for non-compete agreement. 

3. Time in contract was two years non-competition (fairly typical), all of United States (expansive, but not unreasonable given CAB's operations in all 50 states). 

4. Historically, Anglo-American policy has looked askance at Restraints on Trade, similar to Property Law prohibitions on Restraints on Alienation. 

5. Policy to allow people to earn living also goes against non-competition agreements. 

6. Courts examine non-competition agreements carefully, and they must be reasonable in time, area, and business reasons. 

a) Lower court modified agreement (probably in geographic scope, not clear from facts of this case). 

b) If you had a cardiologist practice in Buffalo, a court would likely enforce non-competition agreement that applied to Buffalo but not for whole state. CAB has tougher issue because scope is so wide. 

c) Agreement included provision to pay all costs of litigation 

7. Was there consideration on the part of the employer for the promise? 

a) How long after employment started did employee sign contract--future employment as consideration. But employees were already employed by CAB when they signed non-competition agreements. Court sees recency of hiring to suggest that non-competition is part of "original employment agreement". Would have been better for CAB if employees had signed contract and been informed of it before they started working. 

b) Company threatened to fire Ingram if he refused to sign agreement, suggests that there may not have been a real 'bargain'. "Sign here, or you'll be fired." 

c) Court finds that since signed shortly after, it’s part of the bargain:

(1) Promise of continued employment. Employment is generally held to be 'at will'--employer has immediate right to terminate employment, but agrees not to terminate immediately if employee signs non-compete agreement. If no time period is specified, however, promise could be entirely illusory. 

(2) Actual continued employment. Not only does company promise to continue to employ, but it does continue to employ. Actual performance has converted this from bilateral contract to unilateral contract. Promise may not have been sufficient but when employer actually performed (continued employment) it became binding. Problem: Traditionally actual performance can't substitute for promise and promise can't substitute for actual performance. At no time did CAB give up right to fire employees. 

(3) Beneficial changes. Employees had raises and promotions. This could constitute consideration. 

d) Court finds sufficient consideration, including all these different 'possible' sources. 

8. What errors did Ingram make? 

a) Taking information, soliciting clients from CAB while he was still working for them. 

b) Ingram was agent of CAB, owes duties to employer. 

c) Why are non-compete agreements often not enforced? 

(1) Enforcement is expensive, particularly with low level employee. 

(2) Employer may be involved in same conduct (recruiting). 

(3) Pace of litigation, time of agreement may have expired. 

d) Why enforce non-compete agreements? 

(1) Repeat players. No one will be scared of non-compete agreements if they know they are never litigated. 

14. Issue of employee handbooks with employee at will

A. 'you will not be terminated without cause', then handbook was changed to 'with or without cause'. Was there consideration for the original agreement or the modified one? 

1. Courts disagree on whether this sort of change can be made unilaterally. 

a) If no, employer may have disincentive to ever adopt this sort of policy if they can't ever get rid of it. 

b) Does this promote form over substance?

15. Rewards

16. Duncan Kennedy on Form and Substance (extratext)

A. difference btwn rules & standards – standard refers directly to underlying policy or rationale (clearly substantive) while rule is where application for decision maker is purely mechanical (no policy to consider)

B. advantage of rules is that they (1) restrain judges since no room for discretion and (2) provide certainty for people making Ks

C. danger of rules being over and under inclusive t/f results in enforcing promises that ought not to be or vice versa

D. standards are not stable and are open to interpretation

E. formal rules sometimes create an uneven playing field by rewarding people who know the rules e.g. lawyers while injurious to those w/o legal advice t/f disparities

F. judges covertly apply standards in order to interpret rule to achieve outcome they want

G. Kennedy argues against formalism in law

17. Patricia Williams on Formalism (extratext) 

A. flexibility to be formal or informal depending on who you are can be useful

B. white male uses informality to play down his position of power while she plays up her formal knowledge to counteract perception of black female as untrustworthy

C. simpler language and free legal services can equalize even when disempowered groups don’t have formal knowledge

Promise as Consideration

D. Cases where promisee is trying to hold promisor to contract under theory that promisee made promise as well that is consideration. Promisor often responds that promisee's promise is 'illusory' and not sufficient consideration. 

E. Why enforce promises as consideration? 

1. In commercial context, we believe that you relied on promise because there is always opportunity cost. 

2. If we did not hold return promise to be consideration, no one would rely on it, which would cause problems in commercial context (we want people to rely on promises). 

18. Strong v. Sheffield, 69 (1895 Ct. App. NY) [Formal promise is necessary for consideration]

A. Strong, aggrieved promisee, uncle, is suing Sheffield, promisor, niece. Sheffield's husband purchased Strong's business on credit. Promissory note was demand note rather than time note. Ambiguity in case is whether there were two notes or only one. 

1. A note evidences monetary obligation; somebody's promise to pay (with or without interest). Person making promise is maker of note, person to whom promise is made is payee of note. 

2. Demand instrument means payee can demand payment at any time, no fixed date in agreement. 

3. Negotiable instrument: "I promise to pay to the order of Strong" or "I promise to pay to strong or Strong's assignees", means a new party can become holder of note. (Not relevant in this case, since Strong was still holding note.) 

4. Facts are unclear as to whether there was a promissory note when Strong sold business to Nephew. 

a) Husband (of Sheffield, Nephew-in-Law) is maker of note, Strong is payee. 

b) Sheffield is (in modern terms) accommodation party, signing for the benefit of the husband (the accommodated party). 

c) Possible that wife signed as co-maker/accommodation party, or possibly as endorser. Doesn't matter for this case because maker is primary obligor, then endorser contracts that they will take up and pay the instrument. 

5. Sheffield's defense: no consideration. She made promise to pay but didn’t receive anything back. 

a) Strong claims forbearance was consideration: he didn't demand payment for two years. 

b) Court finds this is not consideration since there was no promise (even though there was performance). He could have demanded immediately at any time; or he could have transferred it at any time.

c) Niece endorses note as accommodation (for benefit of someone else) or possibly as co-maker, either way she would be obligated to pay instrument. 

(1) If you sign as co-maker, your obligation in primary; endorser has secondary obligation. 

(2) Example of accommodation instance: guaranty. 

(3) Surety: For most public construction contracts, contractor must obtain surety bond; if contractor fails to complete project, surety is responsible for finishing project. 

d) Wife (Sheffield) wanted Strong to forbear on loan to husband. Strong did not ask for money for two years. Does this not constitute consideration? 

e) There was no formal promise to forbear, thus no consideration in view of court. 

f) Why is formal promise required? 

(1) Prospective v. retrospective: consideration is tested by the words of the agreement and not what was done under it. No promise? No consideration. 

6. Demand negotiable instrument: Check, for example. In this case, we had promissory note payable on demand. 

7. Court needed to decide that promise was necessary consideration. Would have been possible to interpret this as a unilateral contract rather than a bilateral contract: in this case, she wanted forbearance, and Uncle forbore. 

19. Uniform Commercial Code

A. Early in the 20th century, several statutes were passed with the intent that different states would adopt the same statute. Uniform Sales Act, Professor Williston from Harvard, wrote First Restatement of Contracts. 

1. Negotiable Instruments Law, and other Uniform Acts were intended to be passed by every State. 

2. Some doubt at the time of the ability of Congress to regulate intrastate commerce. 

3. Karl Lewellyn got job of writing Uniform Sales Act; realized there needed to be a much larger set of documents that became Uniform Commercial Code. American Law Institute became co-sponsor UCC. 

4. Article that has been least revised is Article 2, from Uniform Sales Act. 

5. Article 3 was revised in late 1980's. 

B. UCC § 3-419, Accommodation party. Whether or not Niece received something for her promise doesn't matter. This doesn't mean consideration is irrelevant; if husband received consideration than Niece's receiving consideration doesn't matter. 

C. UCC § 3-303 (b), Value of consideration. If an instrument is issued for value as in (a) then there is consideration. 3-303 (a) (3): if instrument is issued or transferred as payment of, or as security for, an antecedent claim against any person, whether or not the claim is due. 

D. Restatement of Contracts II: Section 71, Subsection 4. Allows promise to go to different party than party who gives consideration. "Third-party beneficiary." 

E. In Strong v. Sheffield, if husband received sufficient consideration, then wife's promise is binding, under UCC. 

F. Court adopts more formalistic mode of reasoning in Strong v. Sheffield and finds no consideration and thus no binding contract. 

G. Might want to include something in agreement acknowledging some sort of real consideration, that return promise was valuable. 

20. Mattei v. Hopper, 72 (1958 SC CA) [Subjective/Objective std. To “satisfactory” term in K]

A. Hopper promises to convey land to Mattei, at closing Hopper refuses to convey land. Hopper claims there is no mutual obligation, since purchase offer included condition subject to Realtor's obtaining leases satisfactory to purchaser. Thus Hopper believes he is not obligated to convey land. No mutual obligation means that the promise was illusory.  

1. Hopper was just unhappy with the price offer, would appear that lack of mutuality is lawyer's excuse. Underlying reality colors opinion. 

2. Court applies 'good faith' standard to satisfaction condition to make condition binding in some way. 

3. Reasonable person standard is also possible standard (where 'reasonable person' would be satisfied). Objective standard. 

B. In either case, standard gives meaning to satisfaction condition, allows contract to be binding. 

C. In case where 'good faith' or 'reasonable person' test was being conducted, would be hard to determine, court would still have to make judgment on facts and circumstances--continuum between objective and subjective standard. 

D. Contracts as allocation of risk 

1. Example of situation where a subjective (good faith) standard would make more sense: someone promises to paint a portrait of you, and you will purchase it if you are satisfied. A reasonable person standard would probably make more sense in this case. 

21. Eastern v. Gulf, 76 (1975 US District Court Southern District of Florida) 

Certainty






Uncertainty





     Bounded Rationality

A. Gulf promised to sell all oil Eastern needs in certain locations in US at a price set by an index. 

B. Gulf's defense is 'lack of mutuality' and 'indefiniteness'. I.e., lack of consideration: Gulf is subject to Eastern's whim, Eastern might not require anything, thus 'their promise in return is illusory, doesn't amount to anything.' 

1. But real reason Gulf wants to quit contract is because they don't want to sell Eastern any oil at this price (rather than legal theory that Eastern might not buy any oil). 

2. Gulf instigated new ten year contract--even though old agreement was still valid--and Eastern agreed. 

C. "Requirements contract issue" 

1. Example: oil supplier agrees to supply you with 60 gallons of home heating oil at $1.50/gallon, you later want to get out (oil prices drop) because lack of consideration. No likely possible defense. 

2. Similarly, if oil prices rise and supplier wants to get out, still no defense. 

3. Why set price in advance? Allocates risk. 

a) Stability: price guarantee allows for calculation of fixed costs.

b) Risk: Degree of uncertainty 

c) Forward Contract: Contract for something in the future (vs. spot market, purchasing something now) 

D. If Eastern had contracted with Gulf for 10,000 gallons of oil per day at 12 specific locations at a specific price for ten years, there would be no defense of no consideration. 

1. Very unlikely that this sort of contract would ever exist, since conditions change over ten years, demand, price, business climate, etc., change, neither party would want to restrict themselves to this degree. 

2. What value of a 5 year contract? Requirements clause allows parties to commit to supplying required quantity over time. Increases certainty (even if it isn't entirely certain). 

3. Since airplanes are flying from city to city, they could increase or decrease their demand on Gulf Oil depending on price of oil vs. fixed price agreed upon with Gulf. 

E. Price was based on Platts Oilgram report of West Texas Sour. 

1. Price controls were put on oil at the price of oil preceding embargo. 

2. Argument against price control: doesn't create incentive for finding new oil. Thus embargo was just on 'old oil', so there would still be incentive to find new oil. 

3. Picked baseline level of extraction pre-embargo to measure 'old oil'. Anything above that would be 'new oil'. 

4. Price at gas stations was 'blended' price, reflecting mixture of 'old oil' and 'new oil'. 

5. West Texas Sour posting in Platts Oilgram continued at 'old' price, under price controls. 

6. Court was hostile to begin with, people this contract was initiated by Gulf. Bias in contracts towards interrupting contract against its author. 

7. Court is skeptical that events were entirely unforeseeable, given that there had already been a war and an embargo. Gulf could have protected itself against this possibility. 

F. Relational contract: lasts over long period of time, creates relationship between parties. Marriage contract is relational contract. Majority of contracts fall into this category, even where contract is terminable by one of the parties. 

1. Can also lead to vulnerabilities, since each side is invested in contract. Gulf may have expected Eastern to pay higher price because of relationship and Eastern's investment in getting oil from Gulf. Enforcing contract probably cost millions of dollars in legal fees alone. 

2. More relational a contract is, the more the law sets up standards--duty to act in specific ways. 

a) Eastern's duty: to set requirements in good faith. 

b) UCC 2-306: Output, Requirements and Exclusive Dealings: 

c) A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded. 

3. UCC 1-201, definitions that apply throughout UCC. Good faith is further defined in section 2-103, includes reasonable commercial standards of fair dealing in trade. 

4. 1-203 imposes good faith requirement on all sections. 

22. Wood v. Lucy, Lady Duff-Gordon, 83 (1917 Ct App. NY) [Relational Contract implies promise based on reasonable efforts standard]

A. Lady Duff-Gordon is 'designer' who allows her name to be put on products for marketing purposes. Wood agreed to market Duff-Gordon's license. She would get 50% of royalties from Wood's deals. Meanwhile, Duff-Gordon licensed her name and kept all the profits separate from Wood. 

B. Duff-Gordon claims there was no consideration--that Wood didn't promise to do anything. 

C. Cardozo found implied promise on the part of Wood. Relational contract, dependence of parties on each other, vulnerability, exclusive dealing. Similar to a requirements contract. 

D. Cardozo imposes standard of reasonable efforts in this case. Duff-Gordon could have sued Wood had he not made reasonable efforts to market her name. 

1. UCC 2-306(2)--best efforts. 

E. Exclusive Dealings Arrangement: why distribute through one company when you can distribute through many? Distributors might not invest in product if it will help other distributors too. 

1. (see Boston Globe example: car advertisements are actually being paid for by car company, not be distributor, through allowances) 

2. Theory of giving property rights to inventors is person who bears costs of development does not gain benefits. 

3. In Lucy, Lady Duff-Gordon case, Cardozo finds obligation in duty to market Duff-Gordon's fashions; reveals bias towards wanting to upheld contract (mutual vulnerabilities). 

F. Reliance as a Basis for Enforcement

1. Example 1: Grandfather promises to pay for law school if you promise to go. You promise. No problem with consideration--promise for a promise. 

2. Example 2: If you go to law school, he will pay for first year's tuition. Then you go to law school, he refuses, you see, grandfather claims lack of consideration. Unilateral contract, no problem with consideration. 

G. Promissory Estoppel and Reliance

Reliance as the Basis of Enforcement

23. Restatement §90 Promissory Estoppel and Detrimental Reliance

A. Inducing Definite and Substantial Action

B. §90.  Promise Reasonably Inducing Action or Forbearance.

1. A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.

2. A charitable subscription or a marriage settlement is binding under subsection (1) without proof that the promise induced action or forbearance.

C. §90 softens the requirements articulated in §75 (definition of consideration / currently §71); Gilmore states that this is because “many judges (unlike Holmes) weren’t prepared to look with stony-eyed indifference on the plight of a ( who had, to her detriment, relied on a (’s assurances without the protection of a formal contract.” 

D. What is needed for promissory estoppel to work?

1. A promise

2. Promisor reasonably expects reliance

3. Promisee does rely on the promise

4. Injustice can be avoided only be enforcement of the promise: ** the focus is on protecting the reliance interest vs. expectation; not necessarily the benefit of the bargain since there is no bargain—courts don’t go the full distance on remedy.

a) This last bullet is very subjective and is kind of the WILD CARD.

b) Basically, the promissor induces an act by promising something and then does not follow through with the promise. There was a change in §90 where it used to say "substantial reliance."

5. Debate around promissory estoppel: has Rest. 90 overtaken Rest. 75 as the basis of contract? Reliance interest is torts; Expectation is contracts.

	§90 Components
	§90 Fills-in for the absence of

	1.  Promise
	1.  Consideration

	2.  Expect reliance
	2.  Writings (statute of frauds)

	3.  Induced reliance
	3.  Meeting of the minds

	4.  Justice cannot be avoided
	4.  Option contract


24. Ricketts v. Scothorn [induced change of position in reliance = PE]

A. Granddaughter relied on promise of money, quit job. Even though grandfather's promise was not conditioned on granddaughter's quitting job, there was still some expectation that she would quit her job. 

1. Feinberg v. Pfeiffer, Reasonable expectation of promising pension is that person will retire. Thus valid reliance interest. 

B. Moving away from seal/consideration tests, more towards 'equitable' basis. General principle of civil liability: if you do something which reasonably you can expect will harm, damage, effect me in a way on which I can rely, the law will find a remedy, whether in torts, contract, etc.. 

1. Restatement 90 labels 'promise reasonably inducing definite and substantial action' (rather than promissory estoppel). 

2. Equitable estoppel: somebody makes a statement, knowing or reasonably expecting someone to rely on statement, person relies on statement, then sues. Turns out statement was false, but person is estopped from denying truth of statement. 

3. Example: person claims to be Donald Trump's partner in public forum, Trump is there, doesn't deny it, person gets line of credit on this basis. Trump is then estopped from denying he is partner. 

4. Promissory estoppel extends basis from misrepresentation of fact to mere promise. 

5. First Restatement of Contracts: history of Corbin and Williston. Section 90 authored by Corbin as a way to deal with situations that weren't fitting as well into Williston's classical views. 

25. Feinberg v. Pfeiffer [reliance = PE]

A. Section 90 reliance argument. To prevent injustice. Retirement from lucrative position, inability to secure other work, and sickness all contribute. 

26. Cohen v. Cowles Media Company, 1992 (Minnesota SC) [Section 90; Newspaper liable for broken promise absent compelling need to break the promise]

A. Person suing newspaper who revealed his identity after promising confidentiality under theory of promissory estoppel. 

B. Does equitable doctrine provide more arbitrary decision-making for courts? Make outcome less predictable? 

C. Why isn’t it a unilateral promise? Newspaper may have control of reporters such that reporters may not be able to make such a promise. 

27. D & G Stout v. Bacardi Imports, 1990 (7th Circuit Court of Appeals) [reliance & repudiated promise destroys negotiating power = PE]

A. General had exclusive right to distribute rum in Northern Indiana. Bacardi promised to keep General as exclusive distributor, but when General decided not to sell their business, Bacardi pulled out. Exclusive distributorship agreement was terminable at will. Remedy may differ depending on consideration basis vs. promissory estoppel. 

1. Difference between First Restatement § 90 and Second Restatement § 90: deleted requirement that reliance be of definite and substantial character. Requirement was initially included to allow promissory estoppel into First Restatement (despite no case law on the subject). By Second Restatement, reliance itself was considered to be enough of a basis of consideration. 

2. Second Restatement: remedy for breach may be limited as justice requires. Damages may not be expectancy damages but rather just reliance damages. 

3. Promissory Estoppel is highly debated: 

4. To what extent is reliance principle of § 90 overtaking bargain principle of § 75? 

a) Contract law being reintegrated into general liability/torts framework (Grant Gilmore, "Death of Contract") 

b) Elements of Promissory Estoppel: promise, reliance, justice would only be served by giving some remedy. Gilmore and others had seen reliance as central to promise; recent scholars have found that the central element of the doctrine has become the promise. Often courts will enforce a promise when there was not real reliance when it is really the promise they are based on. 

5. Alternative theories: economic activity should be basis for enforcement. 

a) Descriptive: You are describing something. Descriptive argument between set of scholars is disagreement on what is reality, or on what cases stand for. 

b) Normative: What should be the case. 

c) As emphasis moves to promise from reliance, then expectation damages begins to make more sense as basis for damages. (Third debate: what should remedy be?). 

d) Cases where facts are extreme to one side or another are generally not litigated since it's not worth it for either side. Most cases are at the margin; one would expect roughly 50% on each side. Yet, promissory estoppel cases prevail very rarely; contract cases in general prevail ten times as often. 

B. Even though either party could have terminated distributorship deal, court did not find this to constitute lack of consideration. 

C. Did Indiana look at promise or reliance in finding promissory estoppel? 

1. Appears to focus on reliance to General's detriment rather than assurance that was given. 

2. Court also wants to use reliance damages, in analogy to at will employee who incurs moving expenses 

3. Capital Asset: assets whose sole value is the financial reward you can get from it. 

4. Present Value Analysis: Opposite process from compounding interest. Takes future dollars and finds their value today. Discounting--a dollar two years from now is not the same as a dollar today. 

5. Bacardi's argument: General's capital asset was what it sold for, since agreement was terminable at will. No expectation damages. (i.e., Bacardi was not an asset that General had to sell.) In fact, when National purchased General, they probably wouldn't have kept Bacardi anyway since they had their major competitor's account. 

6. But Court finds basis of damages is National's reduced bargaining power, not the lack of capital asset, therefore finding in Plaintiff for reliance damages. D affected the negotiating leverage so it’s no longer valued as actual business but as liquidating business. 

Promissory estoppel relevant to Posner’s argument about gratuitous promises and why they should be enforced.

Restitution as alternative basis for recovery 

28. Cotnam v. Wisdom, 1907 (AK SC) [Quasi-Constructive Implied K]

A. Wisdom is suing estate of Harrison (Cotnam is administrator). Wisdom is surgeon who was called to scene of accident, performed surgery, wants compensation for services rendered. No actual consideration--Harrison never promised anything to Wisdom. 

B. Idea of '''implied contract' (=quasi-contract, constructive contract); Action in Restitution. 

1. Difference between implied in fact (parties believe they have contract even if they don't use contract language, demonstrated by words and actions) and implied in law (court is constructing a contract). 

2. Quantum meriut: 'how much is the merit'. 

3. Focal point for action in restitution is gain of defendant. 

C. Supreme Court overrules lower court's estimation of damages based on expected payment rather than reasonable value of services. This was not a contract, damages should not be calculated as if it were. 

D. When you can't recover on traditional contract grounds nor on reliance grounds, restitution is 'another way around the field'. 

29. Callano v. Oakwood Park Homes, (1966 NJ Sup. Ct.) [No unjust Enrichment/Restitution]  

A. Oakwood was seller, Pendergast was potential buyer. Pendergast contracted with Callano to do some landscaping work. Pendergast dies, family cancels sale, Oakwood sells to the Grantges for more. (this as likely the reason Oakwood let Pendergast family out of purchase--they knew they could get more). 

B. "In cases based on quasi-contract liability, the intention of the parties is entirely disregarded, while in cases of express contracts and contracts implied in fact the intention is of the essence of the transaction. In the case of actual contracts the agreement defines the duty, while in the case of quasi -contracts the duty defines the contract. Where a case shows that it is the duty of the defendant to pay, the law imparts to him a promise to fulfill that obligation." 

C. Why did Callano sue Oakwood Park Homes rather than Pendergast? Cost of suing well exceeds recovery for breach of contract; however, possibility of restitution damages could outweigh litigation costs. No 'repeat offender' incentive to litigate. 

1. Unjust enrichment is a bottom line doctrine—there may have been enrichment, but it wasn’t Oakwood’s fault. Also, there was a remedy that Callano could have taken. 

D. Why can't Callano sue Grantges? Grantges were not unjustly enriched--they paid for shrubbery.

E. Court won't grant relief because they don't want people to be able to substitute one person's obligation for another's. Callanos could have sued Pendergast (even though it wouldn't have been economical). Court does not want to give person 'more than benefit of the bargain'--giving them the benefit of two contractual liabilities rather than one. 

F. Court might allow liability when relationship between party that made contract and party that was benefited is much closer. E.g., if one person has express authority to act for another. 

G. When plaintiff's loss is not equal to defendant's gain, damages become difficult issue. Under restitution theory, damages should be defendant's gain, but this does not always seem just. 

H. When there is a 'thorny' liability issue, sometimes you will decide there is no liability in the first place. 

30. Pyeatte v. Pyeatte, 1982 (AZ Ct. App.) [Extraordinary unilateral effort ( Restitution]

A. Wife sues husband after working to pay for his law school and then he seeks divorce rather than supporting her through graduate school as promised. 

B. Court generally presume gratuity with respect to spousal services, but allow recovery on restitution theory given extraordinary services or extraordinary unilateral effort.

C. Court overturns $23,000 award (graduate school tuition) since that would imply they were actually enforcing the contract. Instead, plaintiff should be compensated for services rendered, since this was the unjust enrichment. 

D. Posner's theory: person decides to donate certain amount over period of time. Promisee can't be sure they will receive the money, even if it promisor is sure, since promise is not legally binding. Under Present Value Analysis, Promisor will need to give a lot more money to give a gift equal to that which they wanted to if the promise were actually binding. 

1. If the promise is not binding, then the present value is not as great.

2. If the promise is binding, then the present value is greater; increased at no cost to A 

3. Increases net social welfare. 

4. Creates utility for the promissor over and above utility to him of promised performance. 

Chapter 2: The Bargaining Process

Nature of Assent: Intent

Subjective vs. Objective standard: subjective test--'meeting of minds'. 20th century has move towards objective standard. 

31. Lucy v. Zehmer, 1954 (VA SC) [Move to objective test, reasonableness]

A. Lucy is suing Zehmer on theory that Zehmer broke promise to sell farm for $50,000. Zehmer's excuse: they were drinking, joking, didn't intend to make promise. Lucy: Zehmer and his wife signed, didn't say that it was a joke loud enough for Lucy to hear. $50,000 was reasonable price. Reliance -- went out and got funds to purchase farm. 

B. What factors may have moved towards 'assent'? ('subjective' vs. 'objective' standard). 

1. If test is subjective test of what promisor actually intended, then focus of inquiry will be on promisor. 

2. If test is objective test, then focus of inquiry will be on promisee. 

3. Subjective test focusing on promisee: Could the promisee have reasonably believed this to be valid offer, and is there evidence that he actually did believe it? 

4. Over twentieth century, test moved from being more subjective to being more objective. Why? 

5. Objective test becomes common denominator. Pros/cons:

a) Minimizes litigation, minimizes problems of proof (cost, volume of litigation) 

b) Common trend of elimination of doctrine that requires difficult proof 

c) Markets: when you are no longer dealing face-to-face, no longer opportunity to gauge 'face-value' intent. 

d) Part of trend towards objectivity in other disciplines 

e) Who can, with least cost, avoid difficult situation? Generally promisor. Just like ambiguous writings are usually interpreted against the author. 

f) Who does this hurt? May discriminate against less sophisticated promissor and against certain classes of people. 

g) Efficiency now being used not in pareto superior sense but in Caldor-Hicks sense. 

6. Gentleman's Agreements

a) Dominate mode of distributing securities is through underwriters in investment banking. 

b) Underwriters distribute securities to the public. 

c) Agreement is usually not signed until the day before going public, but large amount of resources are put into agreement before it is ready to go. 

d) Governed by letter of intent, by which the underwriter states that it intends to distribute stock to the public, signed by both parties but includes provision that 'this is not legally binding'. 

e) Still respected, however, as it is valuable for future business. Reputation market. 

f) Contract may exist even if it hasn't actually been written down if there is agreement at end of complex negotiation. If you want to make sure that contract is not binding yet, start with agreement that there will be no agreement until all terms are agreed upon and put into writing. 

g) Can be held responsible for inducing breach of contract. e.g., Texaco v. Pennzoil, in which Getty Oil was in negotiations to be purchased by Pennzoil. Texaco purchased Getty, was then sued by Pennzoil and lost with punitive damages, bankrupted company. 

The Offer

32. General

A. Corbin's functional definition of offer: when one person confers upon another the power to create contractual relations between them. Act of offeror operates to create in the offeree a power, thereafter the voluntary act of the offeree alone will operate to create contract. 

B. Rest. 2d 24: An offer is defined as a manifestation of willingness to enter into a bargain so made as to justify another person in understanding that her assent to that bargain is invited and will conclude it. 

C. Murray p. 69. Farnsworth p. 135. A legally sufficient offer requires a manifestation of present intent. Because of the nature of this objective test of intent, modern cases require that one look not only at the words used by the purported offeror, but also at all of the surrounding circumstances to determine whether a reasonable person in the position of the purported offeree would understand that the offeror intended to be bound.

33. Owen v. Tunison, 1932 (ME SC) [Wording of the Offer]

A. Owen, plaintiff, suing Tunison, after claiming to have accepted Tunison's offer to sell Drug Store for $16,000. Tunison wrote: "...it would not be possible for me to sell it unless I was to receive $16,000.00 cash." 

B. Court finds Tunison's letter did not constitute an offer. 

C. How to create situation more in Tunison's favor? 

1. "I would not consider any offer less than $16,000." 

2. "This is not an offer." 

D. In Owen's favor? 

1. "I will sell it to you for $16,000." 

34. Harvey v. Facey, 1893 Jamaica Privy Council [Wording of the Offer]

A. Plaintiff telegraphed defendant, asking if he would sell Bumper Hall Pen, and lowest cash price. Defendant responded only with cash price, did not say if he would sell. 

B. Court finds there was no offer. Several possible reasons: 

1. Lack of definiteness of terms. 

2. Seriousness of real estate transactions. 

3. Town wanted to purchase land, public policy might favor town. 

4. Naming the lowest price does not constitute automatic offer.

35. Fairmount Glass Works v. Crunden-Martin Wooden Ware Co., (1899 KY Ct. App.) [Though quote is not an offer; K terms signify offer]

A. Fairmount gave price quote on jars to Crunden-Martin. Crunden-Martin agreed, then Fairmount was sold-out and could not fulfill order. 

B. Court finds that terms given by Fairmount would constitute an offer in the business.  Based on: 

1. Language, “for immediate acceptance”

2. Usages of trade (UCC 1-205) as determinative. 

3. Keep in mind efficiency arguments 

C. Defendant's arguments: 

1. quote was not an offer, quote was an invitation to an offer. 

2. not all terms were stated, not enough to be an offer. 

3. plaintiff stated new terms, thus it was a counter-offer, not an agreement. 

a) Quotes are generally not considered to be offers, since you may quote more people than you can actually sell to. 

b) 'For immediate acceptance' language in Fairmount's telegraph, court finds to constitute an offer. 

c) Court doesn't find defendant's argument about 'strictly first-quality goods' compelling as to constitute a counter-offer--standard business practice. 

36. Advertisements are generally not offers

A. Corbin's conception: does an ad confer about its viewer the power to create a contract? 

B. No--there is not an indefinite supply; everyone who views ad cannot necessarily accept. 

37. Lefkowitz v. Great Minneapolis Surplus Store, 1957 (MN SC) [Language creates exception to rule that advertisements are not offers]

A. Ad for items 'First Come First Served', when man arrives the store claims there is a 'house rule' of 'women only'. 

B. Normally advertisements are not considered to be contracts. In this case, however, 'first come first served' creates an exception, traditional 'indefinite supply' problem not applicable here. 

C. Even though intent of ad may have been to sell to women, court may find enforcing this policy distasteful as objective intent. 

38. Building Contracts

A. Bid: includes work that the contract will do themselves and bids from subcontractors. 

B. Owner calls for bids from contractors, who negotiate with subcontractors; ultimately contractor submits bid to owner which may be the actual offer. 

39. Elsinore Union Elementary School District v. Kastorff, 143 (1960 CA SC) [Balancing equities with mistaken bids]

A. Kastorff submitted bid to school district, made error when calculating final bid, accidentally omitted plumbing cost. 

B. Contractor is offeror in this case, school district is offeree, accepts the offer. 

C. Kastorff wants to get out of contract next day, based on clerical mistake. Equitable balance inquiry:

1. No real reliance by school board--contractor called them the next day. Argument against the school board. 

2. On the other hand, want general contractors to be careful, maybe hold them responsible for their mistakes. If we don't hold people responsible for their mistakes, school districts and others will not be able to depend on the bids. 

Acceptance

Corbin. Voluntary act by the offeree whereby he accepts the offer. 

Acceptance: Exercise of power conferred by offer to create legally binding agreement

40. International Filter Co. v. Conroe Gin, 132 (TX App. Comm. 1925) [Words of acceptance]

A. Timeline--where was the offer on the timeline? Rejection of mirror image rule; acceptance found to exist; the only way out was if D had given notice of stopping acceptance. 

B. The words accepted in this case indicated the offer. 

C. Acceptance was actual approval by Executive Officer. 

1. Letter on 2/14 was notification of acceptance, not acceptance itself. 

2. If acceptance varies in any way from terms of offer, this is considered to be a counter-offer, not an acceptance. 

D. In most cases, offeree must communicate the fact that it has accepted the offer, otherwise offeror is not bound. This communication may not be identical, however, to what we call the acceptance. 

41. White v. Corlies & Tift, 136 (1871 NY Ct. App.) [Acceptance must be manifested unambiguously]

A. White, plaintiff, is builder. Corlies wants to have building renovated. 

B. Offer and acceptance are not always signified by the words 'offer' and 'accept'. Sometimes 'I accept' actually can constitute an offer. No acceptance here. 

C. Rule: acceptance of an offer must be manifested by some appropriate act. Mental determination is not acceptance. In this instance, buying lumber is not unambiguous since that’s what contractors do. Court doesn’t rule it out, just says that in this case, the act is ambiguous. 

42. Ever-Tite v. G.T. Green, 1955 (LA Ct. App.) [Commencement of work was acceptance]

A. Ever-Tite signed contract to do work on Green's building. While they were doing credit check, Greens hired another company to start work. Ever-Tite is suing for breach of contract. 

B. Greens made offer, Ever-Tite accepted. 

1. Acceptance was performance--yet this was not sufficient in the White case. 

2. But Contract specified that performance would constitute acceptance--this was contained in the offer. 

C. Court concluded that Ever-Tite's commencement of work constituted acceptance. 

D. Greens received notice of acceptance when Ever-Tite showed up to start work. 

E. Why wasn't the presence of other company revocation of offer? 

1. Too late to revoke offer once it has been accepted. Court found Ever-Tite preparing for work to constitute acceptance, not the showing up. 

2. Notification of acceptance need not be the same act as the acceptance itself. In this case, the notification and acceptance were different. 

3. Frequently find in contractual situations involving something to be made, credit checks, etc., there will be a provision of approval by home office. 

43. Carlill v. Carbolic Smoke Ball  [Offer for performance = unilateral K; UCC 2-206]

A. Facts:  (’s ad promises $100 to anyone who uses ball 3x daily & gets sick, ( uses and gets flu t/f seeks her reward

B. Issue: was there an offer and an assent?

C. H/R: ct determines offer legitimate since ad points to $ in bank as reassurance (definiteness); ct says there is ( based on ( benefiting from sales and ( suffering detriment of inconvenience of using smokeball 3x daily; ct says implicit that ( accepted offer by performing conditions (conditional offer in form of unilateral promise); rejects (’s claim that ( must communicate acceptance since would be inconvenient and impractical – in case of doubt if promise or performance will do, offeree can choose (R31 of original Restatement or UCC 2-206)

44. Allied Steel v. Ford, (1960 6th Circuit Ct. App.) [Commencement of performance ( acceptance based on UCC 1-205, 2-208]

A. Allied Steel was selling machine to Ford. Contract included indemnity clause holding Allied liable for all negligence of Allied's employees. 

B. Ford is offerer, purchase order is offer. Did Allied exercise power of acceptance? 

C. Original clause made Allied responsible for all negligence due to their employees working in Ford Plant. Later agreement included clause making Allied liable for all negligence due to Ford's employees working on Allied's product in Ford Plant. 

D. Original contract had voided second clause (holding Allied liable for Ford's employees); later order included contract without that clause voided. 

E. If contract with new terms had not yet been accepted by Allied, why was it binding? 

F. Acceptance is not considered to be return of acknowledgment, but rather the commencement of purpose; when Allied delivered product, they became bound by new agreement. 

G. Court reads acknowledgment clause of contract to indicate means of notice but not precluding acceptance by performance: 

1. 'This purchase order agreement is not binding until accepted. Acceptance should be executed on acknowledgment copy which should be returned to buyer.' 

2. Indemnity provision is very similar to insurance: assigns risk to party better able to shoulder or prevent risk. 

3. Why allow the clause? Allied is teaching. New object in Ford’s environment. Indemnifying Ford against all negligence include that of its own employees when working on Allied's machine reduces problem of having to compute comparative fault, etc.. 

H. UCC Categories, UCC § 1-205, UCC § 2-208: 

1. Usage of trade: trade custom in that trade, usages that people in trade should be reasonably expected to know. 

2. Course of dealing: Looks at relationship between parties, over time. 

3. Course of performance: Contract that calls for repeated performance, see how parties have dealt with that performance. 

4. Under course of dealing approach, would assume contract was that Ford would be indemnified only against Allied's employees, since that is how that dealt before (court did not use this construction, however). 

5. Hierarchy of interpretation: starts with words of contract itself. But in this case the contract is not actually signed by both parties; acceptance in form of delivering new machine might indicate acceptance of old terms. 

45. Corinthian v. Lederle, 166 (1989 US Dis. Ct. So. Dis. IN) [Automated telephone order receipt is not acceptance]

A. Lederle is seller of vaccine (defendant), Corinthian is purchaser (plaintiff). 

B. Lederle increased price of vaccine in response to liability suits. Corinthian heard prices were increasing and ordered 1000 vials (usually ordered 100 or less). 

C. Corinthian placed order over automated telephone system. 

D. Lederle sent 50 vials at old price, with invoice noting price increase, saying they could purchase the rest of the vials at the new price. 

E. Corinthian wants to establish that there was a contract which would obligate Lederle to supply 1000 vials at cheaper price. 

1. Corinthian claims Lederle's pricelist constituted an offer which they accepted. Court rejects this argument--pricelist is not considered an offer. 

2. Corinthian then claims that shipment of partial order constituted acceptance of its offer. 

F. UCC § 2-206(1)(b): an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer. 

1. Shipment of 'non-conforming goods' does not indicate acceptance, however, as long as there is timely notice. 'Non-conforming' in this case means different quantity. 

G. Corinthian is obviously trying to tack advantage of Lederle; this must influence Court's reading of UCC § 2-206. 

Termination of Power of Acceptance: Lapse, Revocation, Rejection, Death/Incapacity

H. Circumstances where power to accept no longer exists: 

1. Lapse of Offer  

2. Revocation

3. Rejection

4. Offerer's death or incapacity 

I. When offer has been revoked, prior to acceptance 

1. Firm Offer: An offer during which a certain period cannot be revoked. 

46. Dickinson v. Dodds (1876) [Implied revocation]

A. Dickinson was given until Friday to decide whether to accept offer. 

B. Dodds revoked offer before Friday. 

C. Since there was no consideration, offer could be revoked at any time. 

D. Firm offer cannot be revoked during its period--power of termination is given up for time being. 

47. Ragosta v. Wilder, 181 (VT SC) [Offer revoked]

A. Wilder was offerer (defendant), Ragosta offeree (plaintiff). Offer was to sell real estate (known as 'The Fork Shop'). 

B. Wilder claims Ragosta could no longer accept, since offer had been revoked. 

C. Ragosta claims Wilder could not revoke, because he gave Wilder a certain period of time in which to respond (essentially a firm offer). 

1. Ragosta firms claims Wilder promised to give him certain amount of time to accept, court finds there was no consideration. Although Ragosta tendered $2,000 deposit, Wilder sent it back uncashed. Furthermore, receipt of deposit was not bargained for. 

D. Alternative basis: Ragosta relied to his detriment on the promise; thus it is too late to reverse, thus law must grant remedy. 

1. Court won't agree to promissory estoppel, because plaintiff would have incurred costs anyway. 

E. Equitable estoppel: no false representation of fact, thus no equitable estoppel. 

48. UCC § 2-205: Firm Offers 

A. An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror. 

B. UCC definitions--some are set out in general definitions § 1-201, then are specifically defined in their particular sections. Some are only defined in their sections and not in general definitions. 

C. Some provisions (i.e., firm offer, statute of frauds) applies only to merchants. 

D. Firm offer is kind of option contract. Contract where one party holds the option, has right or power to exercise option, but is not bound to do so. Used extensively in securities tradings. 

E. Purpose of interpretation: language has to be interpreted in context, not always visible from language. Used by Llewelyn in UCC development, explains extensive comments in UCC. 

F. Mirror Image Rule: under common law, if one makes an offer, and reply to offer is not identical to original offer, then it constitutes a counteroffer rather than an acceptance. 

G. Last Shot Doctrine: another way of talking about Mirror Image Rule. Last party sending something in writing back which was then acting upon by both parties is the contract. 

H. Battle of the forms: Even though buyers and sellers were sending each other forms that differed, they thought they were binding contracts. Legal realism--mirror image rule does not reflect reality of how people think about contracts. 

I. Standardized forms: advantage--saves transaction costs. Disadvantage--not always the same form between parties; buyers and sellers forms rarely agree. 

The Battle of the Forms

49. UCC § 2-207: Additional Terms in Acceptance or Confirmation

A. "A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon" -- rejects mirror image rule. 

B. "unless acceptance is expressly made conditional on assent to the additional or different terms." -- return to common law approach--counteroffer. 

C. "The additional terms are to be construed as proposals for addition to the contract." -- are these considered additional or different? 

D. Between merchants such terms become part of the contract unless: 

1. the offer expressly limits acceptance to the terms of the offer; (or) 

2. they materially alter it; or 

3. notification of objection to them has already been given or is given within a reasonable time after notice of them is received. 

E. Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act. 

F. UCC § 2-207 was responding to pre-UCC law that, in commercial transactions, when response to offer was not identical to original offer, it constituted a counter-offer rather than an acceptance. Llewelyn found, however, that this was not how businesses were functioning. 

1. Under pre-code law, acceptance of goods constituted acceptance of counter-offer, therefore those terms were binding. Last shot doctrine -- the last of the documents between the two parties would be controlling. Llewelyn wanted to move away from mirror image rule and from last shot doctrine. 

G. UCC § 2-207 functions: 

1. Does the exchange of the conflicting forms constitute a binding contract?

2. If yes, what are the enforceable terms?

3. If not, since the exchange of forms does not establish a contract, but the parties nonetheless perform, what are the terms of the contract established by conduct
.

50. Dorton v. Collins & Aikman Corp., 1972 6th Circuit Court of Appeals [material alteration not part of K]

A. A carpet manuf. wants to hold a dissatisfied Carpet seller to an arbitration agreement preprinted on the back of manufacturer’s sales forms. 

1. If an arbitration provision materially alters an existing agreement, it will not be incorporated into the K unless expressly agreed to by both parties

2. Court sends back to TC to determine if materially/immaterially alters the agreement

B. If you make your acceptance expressly conditioned on its additional and different terms, it becomes a counteroffer. 

C. Issue of whether arbitration provision had become part of contract. 

D. UCC § 2-207: Subsection (2) is viewed as a proposal. 

1. Carpet Mart must show that other side materially altered contract for it to constitute counterproposal. 

2. Arbitration clause might be part of offer: 

a) If it was discussed in negotiations. 

b) Usage of trade 

E. As a matter of law, Court holds that arbitration clause does not materially alter contract. 

F. There are UCC exceptions to 'silence is not acceptance rule'; see UCC § 2-606, §2-201. 

Materiality

51. Step-Saver Data Systems, Inc. v. Wyse Technology, 204 (1991 US Ct. App
) 

A. Step-Saver is buyer, TSL is seller of software. 

52. C. Itoh & Co. (America) Inc. (B) v. Jordan Int'l Co. (S), 210 (1977 7th Circuit Court of Appeals) [Different or additional terms—the tension in 2-207] This case could have gone either way.  The elastic nature vs. the rigid reading.

A. A steel seller would like to enforce an arbitration clause that appears on the back of their pre-printed sales acknowledgment forms. Jordan sells steel to Itoh. Itoh sells steel to Riverview. Riverview rejects the steel. Itoh sues Jordan because they are getting sued by Riverview. Jordan says that there is no litigation and points to arbitration clause. Itoh wants both cases in the same court because it assures that they will get off. If the steel is defective, Jordan pays.  If not, Riverview gets stuck. If there are two adjudications, Itoh could get hit from both sides, forced to pay Jordan and forced to pay Riverview. Itoh P.O. to Jordan, Jordan returns with acknowledgement form agreeing to deliver steel coils saying acceptance is expressly conditional upon Itoh's assent and if Itoh does not assent to tell Jordan.  One of the terms on Jordan’s form is an arbitration clause, which Itoh did not assent to.  

1. Q1 - Is there a contract? Not clear. No acceptance of terms. No to 2-207(1).

2. Q2 - What are the terms? 2-207(3) Only the terms which the parties agree in writing (this does not include arbitration, because Itoh never agreed to that particular term) and other terms the UCC provides as gap fillers like warranties (2-300's). Standard in steel industry is arbitration, but there is a Q about arbitrating quality disputes.

3. Court held that Jordan’s form was ambiguous and says that the burden was on Jordan to be expressly clear and thus rules for Itoh.

4. Court considers offer to consist of Itoh's purchase order; acceptance was acknowledgement form. 

5. Rule:  Under §2-207(3), when the forms of party don’t establish a K, conduct does and supplemental terms can be incorporated but are limited to standardized gap fillers, can’t be terms parties don’t agree upon.  

6. Larger Issue:  The acknowledgement could have been the acceptance with the arbitration clause.  Look then to 2-207(2).  Neither (a), (b) nor (c) apply. Not material alteration to contract. However, Jordan made the acknowledgement as an expressed condition which changes the acceptance into an offer, meaning the performance becomes the acceptance.

a) When is lawyer involved in 'battle of the forms'?? In drafting the initial standardized form, or in deciding whether to adopt trade association's standardized form. Costs would be too high if lawyers were involved in each sales transaction. 

7. Court is ironically saying that seller is better off if they had never mentioned arbitration clause rather than putting it in contract, since UCC says you supplement these contracts with usage of trade (which includes arbitration in this case). 

8. What you sell is different from remedy provided. 

B. Seller's argument is that 'dispute are usually settled by arbitration' -- thus through § 1-205 arbitration should be incorporated. 

C. Court holds that because arbitration was in original document but not in response, thus through § 2-207, there is no binding arbitration! Would have been better to leave out arbitration entirely. 

D. Has 2-207 converted the last shot doctrine into first shot doctrine or a knockout doctrine favoring buyers over sellers
? 

53. Northrop Corp. v. Litronic Industries, 212 (1994 7th Cir. Posner)

A. Litronic offered to sell printed wire boards to Northrop. 

B. Litronic's form constitutes the offer (rather than the buyer's purchase order which is usually considered to be offer). 

C. Options:

1. Both terms fall out and are UCC gapped

2. The offeree’s terms fall out (buyer) (the knockout doctrine)

3. Materially different test. Different equals additional? 

a) Issue of whether additional means additional or different in UCC. 

b) Significant difference between 90 day warranty and unlimited warranty (under the code) 

D. Posner adopts the 'gap-filling' interpretation--discrepant terms fall out and are replaced by a suitable UCC provision and use Illinois Law. 

1. Using UCC gap-fillers gets to 'neutral ground', even though this is not his preferred ground. Erie doctrine requires Posner to adopt Illinois law in diversity case. Posner prefers the minority CA rule. 

2. Default Rule: Rule provided by statute that parties can contract around. Very different from criminal law--no contracting out of default rules in criminal law. 

a) UCC § 1-102(3): (3) The effect of provisions of this Act may be varied by agreement, except as otherwise provided in this Act and except that the obligations of good faith, diligence, reasonableness and care prescribed by this Act may not be disclaimed by agreement but the parties may by agreement determine the standards by which the performance of such obligations is to be measured if such standards are not manifestly unreasonable. 

b) Ex. UCC 2-319 F.O.B.: 'free on board' -- seller will place sold item on means of transportation. Can contract around terms specified in UCC (e.g., F.O.B.) but in absence of that default rules will be used. 

3. By making default rule the same as majority/expected rule, then parties won't be surprised by court's interpretation in case of conflict without contractual specification. 

4. Some default rules don't go by majoritian philosophies, known as penalty default rules. UCC 2-316 Warranties—UCC wants people to contract around this; sellers usually throw out all warranties and only use express warranties.  

Shrinkwrap & Clickwrap Terms: The Battle of the Forms

Distinguishing between consumer purchases and similar commercial transactions. What happens when the seller’s additional terms are evident until after the shrinkwrap is removed? 

54. Warranties: §2-312, §2-316. 

A. Parties can contract around implied warranty of merchantability. Seller has superior information, needs to make clear if there is no implied warranty of merchantability. Rule is not neutral but is a penalty rule against seller--since they have the information about the limitations on the warranty. 

B. Companies often exclude all warranties include warranty of merchantability, and then state express warranty. 

55. ProCD Inc. v. Zeidenberg, 217 (1996 US Ct. App.) [Buyer’s receipt is not acceptance]

A. ProCD is seller plaintiff, Zeidenberg is buyer defendant. 

B. Buyer resold software against restrictive license. Used the license beyond the scope of the K that was formed at the time of sale. 

C. Court in Step-Saver saw contract as stopping at certain point in time, after which nothing more becomes part of the contract; this court has much more dynamic view that contract is changing so long as buyer still has option to say no. Buyer could have said no, I don't accept these terms, I want my money back, but did not. 

1. UCC 2-204: “A contract for the sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.”

2. UCC 2-606: “acceptance of goods”; buyer’s receipt is NOT acceptance. UCC 2-606(1)(b): after an opportunity to inspect, buyer fails to make a rejection, then the buyer accepts the goods. 

3. UCC consistently permits the parties to structure their relations so that the buyer has a chance to make a final decision after a detailed review.”

D. Buyer in Step-Saver had seen warrantee limitation many times (142). 

56. Default Rules

A. Good example of default rule, UCC § 2-509: 

1. (Risk of Loss in the Absence of Breach) section 4: The provisions of this section are subject to contrary agreement of the parties and to the provisions of this Article on sale on approval (Section 2-327) and on effect of breach on risk of loss (Section 2-510). 

B. Can contract around default rules, but otherwise they apply. The way it works ideally: 

1. UCC 2-316 sellers can disclaim all warranties, including implied warranties

2. UCC 2-719 allows limit to remedy

3. Then create express warranty

C. Statutory scheme default rule: rule provided when no other situation in statute applies (slightly different sense of default rule. 

D. Warranty/Exclusive Remedy Issues

1. UCC § 2-719 (2) provides: Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in this Act. 

2. Even if wrapper says item can't be returned if opened, § 2-719 (2) allows for return if, for example, there is nothing inside wrapper once it's opened (i.e., problem you couldn't discover until opened). 

E. Arbitrage

1. Process whereby you purchase in one market at low price and sell in another market at higher price. 

2. In theory, allows inequality between markets to be erased. 

3. There wasn’t supposed to be an opportunity for arbitrage in ProCD

F. Other Loose Ends

1. Misplaced Strategies example on cb216 

2. Buyer included arbitration clause in purchase order, seller's invoice was silent on arbitration but specified that any additional or conflicting terms were conditioned on buyer's acceptance. 

3. Knocks analysis into 2-207(3) 

G. Proposed § 2-207 revision: 

1. Deals exclusively with terms of contract (not whether or not there is a contract) 

2. 'Knock-out' provision 

3. Allows for such things as usage of trade from § 2-205. 

4. Often, we conceive of buyer as 'little guy' and seller as 'big guy' and want rules to be biased against seller. This may be dated conception, however. In modern economy, the reverse is often the case. 

5. Could technology be replacing the battle of the forms? 

6. Seller sets up website listing what it sells, at various prices. When you click to purchase, you have to read terms and conditions, and click to accept. If there were a later dispute, would not be § 2-207 type dispute. 

H. Precontractual Liability

1. Cases where courts grant relief when a contract has not been signed. Usually done on bases we have already explored: 

I. Restitution 

1. Party A and Party B have been negotiating; in process of negotiating, A gives something of value to B; may be basis for restitution claim. 

2. Paradigmatic case: architect and developer are in process of negotiating, developer doesn't end up hiring architect but does use architect's designs in final project. 

J. Reliance (Promissory Estoppel) 

1. Reasonable reliance, where injustice would be done if no relief were granted. 

57. Drennan v. Star Paving Co., 225 (1958 CA SC) Traynor [Reliance/reasonability/torts; Probability in Fairness Calculus: Sub K’s proposal increased probability of getting the job/benefit?]

A. General contractor got bid from subcontractor, used bid as part of general bid to get project and was awarded project. Later, subcontractor said they made an error, and refused to do work for bid amount. P relied on D’s bid. 

B. H: If the offeror reasonably should expect reliance on his offer, the offer is enforceable even if no formal acceptance is made.

C. Star Paving is offeror, Drennan is offeree. No contract prior to acceptance, however. Star Paving tried to revoke its offer before Drennan could accept it. 

D. Generally not thought that use of subcontractor's bid constitutes an acceptance. 

E. Court finds for plaintiff on reliance basis: 

1. Objectively: Not unusual to see large spread in bids, Drennan thus had no basis for expecting bid was mistake. (i.e., Drennan was not in bad faith.) 

2. Drennan went directly to Star Paving to accept their offer. Had Drennan approached other subcontractors after being awarded the bid, court would not have found for Drennan. 

3. Drennan was fairly diligent in finding another subcontractor, is only suing for difference in cost. 

4. Star Paving submitted bid hoping Drennan would get contract--it would have wanted Drennan to rely on its bid. Convinces reader that this result is fair to both sides--because ex ante, this is what the sub-contractor would have wanted, regardless of what he is saying now. 

F. Sense in this case that contract law is approaching torts: lots of discussion of 'reasonability'. 

1. "...it would not follow that defendant had no duty to exercise reasonable care in preparing its bid." 

58. Holman Erection Co. v. Orville e. Madsen & Sons, Inc., 231 (1983 MN SC) [General Contractors’ use of bid is not acceptance]

A. Holman is subcontractor, suing Orville after it listed Holman as its subcontractor in calculating its bid, but failed to select Holman as actual subcontractor. 

B. Plaintiff claims that by listing him as subcontractor, defendant accepted offer. 

C. Court holds that listing does not constitute acceptance; policy and precedent doesn't establish listing as binding. 

D. Holman argues that there is supposed to be reciprocity in contracts--court responds that subcontractors do the same work and submit the same bids to all the contractors. Court says that reciprocity is “superficial equity notion”. 

E. Court is supporting system of last-minute bids, to discourage bid shopping. 

F. On the other hand, under this system, bid shopping can still occur silently after general contractor is awarded the contract. 

Liability when negotiations Fail 

59. Hoffman v. Red Owl Stores, 235 (1965 WI SC) [§90 used to provide relief (widely cited §90 case)]

A. Hoffman was a potential franchisee for Red Owl grocery stores. They said he could have the store for $18,000. There were several meetings where Red Owl encouraged him to sell his bakery, buy a smaller grocery to learn the business and move to a new town. Hoffman secured space and Red Owl began changing the terms raising how much up-front money Hoffman needed. Court found that there was no contract, but there was a promise: $18K and you get a store. Hoffman acted in reliance to his detriment. §90 promissory estoppel and Red Owls misbehavior demands remedy.  

B. Remedy (very tight) - only money out of pocket, very much like a tort remedy. Reliance damages.

C. Ultimately, negotiations fall through when Red Owl requires certain conditions that Hoffman can't meet. 

D. In this case, never reached an 'offer/acceptance' stage (unlike Drennan or Holman). There was reliance along the way of negotiations, but there was never an offer. 

1. Where was the benefit ('unjust enrichment') of the party who died in Cotnam v. Wisdom? Party's probability of living increased, thus even though he died he received a benefit. 

2. Similarly, subcontractor has greater chance of being selected when they submit a low bid, thus they receive a benefit. 

E. UCC § 1-203. Obligation of good faith: 

1. Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement. 

2. But Code does not require good faith in negotiations. 

3. Tendency in American law: both freedom to contract and freedom from contract. Thus no obligation of good faith in negotiating contract. 

60. Cyberchron Corp. v. Calldata [Clear & F/S reliance = PE]

A. Cyberchron was in negotiations to produce computer defense equipment, some disagreement over weight. 

B. Never came to definitive contract. Lower court found that, even though there was never a contract, Cyberchron could get some reliance damages. 

C. Court awarded damages on basis of Promissory Estoppel, looks at whether there was clear and foreseeable reliance. 

1. Court find that Calldata had also exerted pressure--unconscionable injury. 

2. TIAA v. Tribune--TIAA had given letter of intent and tried to pull out, court fund that contract existed even though it was not yet reflected in final agreement. 

3. At same time the Calldata was telling Cyberchron to keep working, it was negotiating with another party. 

4. Generally no obligation to disclose something you know but other party does not know in contracting process--but court can view things in terms of good faith, bad faith, and unconscionability. 

D. Basis of decision is not that there was a contract, but that there was reliance. 

61. Channel Home Centers v. Grossman, 244 (1986) [Bad faith = duty of GF in negotiation]

A. Grossman was in process of acquiring mall, wanted to best financing, was negotiating with Channel. Grossman issue letter of intent, claimed it would not negotiate with other parties. 

B. Bad faith of Grossman--exception to no good faith requirement. Court constructs good faith to negotiate given the facts. 

Requirement of Definiteness

Why have requirement of definiteness? 

If it's not definite enough, hard for court to come up with remedy. 

62. General:

A. Even though the parties may intend to form a contract, if the terms of their purported agreement are not reasonably certain, no contract will result. Res 2d. Contracts sec. 33; Murray p. 83; Farnsworth p. 208. 

B. If the terms proposed in an offer are not reasonably certain, an acceptance of the "offer" cannot form a contract. As with other areas of contract formation, it is a question of intent. Thus, all of the circumstances surrounding the transaction must be examined. Many older cases found indefiniteness to be fatal. Modern courts are far more willing to supply omitted terms if they are satisfied that the parties did intend to enter into a contract. Murray p. 83-5.

63. Toys v. Burlington [Paradigm Analysis & UCC ( Price can be defined according to the market]

A. Toys leased space from Burlington, with provision for renewal. 

B. Later, Toys wanted to renew lease, Burlington wanted to charge 'prevailing rate' in Mall, disagreement about what 'prevailing rate' was. 

C. Most frequent basis for finding contract was not definite enough is price 

D. Consideration for option: part of general lease, in which promises went both ways. 

E. UCC § 2-305. Open Price Term: 

1. The parties if they so intend can conclude a contract for sale even though the price is not settled. In such a case the price is a reasonable price at the time for delivery if... 

2. Implies that there is a market reference for setting price. 

3. UCC was designed around commodities transactions--can always find 'market price'. 

64. Oglebay Norton Co. v. Armco, Inc., 257 (1990 OH SC) [Relational contracts are always less definite]

A. Armco and Oglebay had long term contract with price set by publication which was no longer published, or alternatively based on similar contract rates for leading vessel operators. 

B. Court finds contract to be binding, despite ambiguity in price system, because parties intended for contract to be relational contract: 

1. Extends over period of time, not everything is foreseeable (bounded rationality) 

2. Need to have mechanisms for setting price since time-span is long 

3. Courts will be more adverse to letting parties out of relational contracts than other contracts on basis of lack of definiteness, because relational contracts will always be less definite than other contracts. 

4. Increased vulnerability in relational contracts

Chapter 3: The Requirement of a Record for Enforcement: SOF

65. Statute of Frauds, 263

A. For service agreements - all material terms must be in writing; who are the people and what they are agreeing to.

B. For goods - just have to have quantity term and a signature.

C. Conditions:

1. Signed – signed by the party to be charged

2. Party to be charged - party being sued has to have signed

3. Evidence – evidence a contract for the sale of goods(does not have to be full agreement or K) 

D. §2-201 sets low threshold.

E. When Statute of Frauds applies:

1. Interest in land conveyances

2. K's that require more than one year to perform (not life service but an actual date)

3. Sale of goods over $500

F. Reasons for requiring writing 

1. Shows whether someone is lying or not (evidentiary)

2. Similar reasons to consideration--evidentiary, cautionary, channeling 

3. Makes intent clearer 

4. Encourages specificity 

5. Historical record 

6. 'Unfixity costs'--costs born because over time, people's memory differ

7. Administerability in court 

G. Negatives 

1. Lack of writing can allow people who intended to be bound at time of contract to get out of it 

2. England has done away with Statute of Frauds--is it really necessary for us? 

H. Differences between California and Connecticut Statutes: 

1. California Statute probably dominated by interests of Lending Institutions 

2. Connecticut more traditional contract basis 

3. Particular strictness with respect to brokerage agreements 

4. High potential for dishonesty 

5. Disparity in information 

I. Why the one-year clause? 

1. Risks of unfixity 

J. Significance--we expect more significant contracts to be put in writing. Thus, we are more comfortable imposing statute of frauds on significant contracts, since we will be more suspicious of them being binding when they aren't in writing. 

K. Lifetime employment cases 

1. Because lifetime employment contract could be 'completed' in less than one year, courts often don't require such a contract to be in writing--counterintuitive because usually a 'lifetime' contract will be longer than a fixed employment contract, which does need to be in writing. 

L. Recording Issues 

1. How much of contract has to be in writing for it to be valid under statute of frauds? 

2. Who has to sign for contract to be valid? 

3. What does it mean to 'sign' a contract? 

4. Does everything need to be in one writing? 

M. Answer to these questions is a 'muddle', but: 

N. Key provisions needs to be in writing. 

O. Fields where full provisions would need to be in writing: surety, real estate. 

P. Other fields: would just need evidence that agreement exists, in writing. 

Q. Mental leap: if you prove that you have satisfied statute of frauds, you have proved that agreement exists. But in fact satisfying statute of frauds only means you have passed an initial bar. 

The Suretyship Clause

66. Langman v. Alumni Association of the University of Virginia, 272 (VA SC 1994) [This isn’t suretyship—benefit is going right to the college]

A. Issue of hold harmless clause. 

B. University of Virginia is moving to dismiss claim on basis of statute of frauds 

67. Power Entertainment, Inc. v. NFL, Inc., 268 (1998 5th Circuit Court of App.) [Awkward application of SOF & main purpose doctrine] 

A. Promise to pay debt of another is within SOF
B. Accommodation party: the surety promises to pay the obligee if the obligor fails to pay. Usually the obligee would be suing the surety to force them to pay. In this case, the typical roles are reversed--the surety is suing the obligee. There is no interest here in assisting ProSet; this case isn’t about surety. 

C. Transactional v. litigational perspective 

The One Year Clause: Employment Agreements

Requisites of Recording and Signing & UCC 2-201

68. In re Arbitration between Acadia Company & Irving Edlitz, 279 (1960 NY Ct. App.) [Oral extension integrated into written]

A. Edlitz, employee, had contract with Acadia providing for mandatory arbitration in the event of a dispute. Original contract was in writing, then extended orally. 

B. Edlitz is suing employer in State Court; employer wants case to be decided in arbitration. 

C. In New York, agreement to arbitrate needs to be in writing. 

D. Court finds oral extension of original written contract to be sufficient; extension is not new contract, it integrates original contract which was in writing. 

E. Who must sign contract?

1. Some jurisdictions hold that both parties must sign written agreement required. 

2. Vast majority require that the party that has been charged must have signed. 

3. There is some asymmetry in majority rule in that charged party might not have had a comparable cause of action had they been aggrieved. 

F. What does it mean to sign? 

1. Something that evinces the fact that party intended something of legal significance, then they authenticated the document. 

2. UCC § 2-201: Formal Requirements; Statute of Frauds.

a) Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker. A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing. 

3. Various standards are used as to 'sign'. Sometimes just written signature; sometimes notarized signature; in the case of securities transactions, often bank seal is required. Sometimes logos are acceptable. UCC 1-201(39).

4. Exception in UCC for transactions between merchants: Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received. 

5. Frequent example, where grain dealer contacts a number of farmers for price on grain, grain dealer sends in order, then farmer refuses to perform (because grain prices have gone up). Question then becomes whether farmer is a merchant. 

Ameliorating the Operation of the Statute

69. Johnson Farms v. McEnroe, 285 (1997 ND SC) [sale of land in SOF, but can’t be used as shield or to commit fraud]

A. Johnsons trying to force McEnroes to complete sale of land. IRS code provides for avoiding capital gains tax when there is a 'like-kind' exchange of land. Difficult to find one piece of property that matches for like-kind exchange. Johnsons will either be reimbursed for full acreage or Johnson Farms will be compensated for their damages. 

B. Court adopts 'broad flexible approach' in accordance with Powell and Rohan 'Real Property' book. Oral agreement to sale of land will be exception to SOF if part performance (1) payment, (2) taking possession, (3) improvements. 

C. Statue of Frauds exceptions
1. UCC § 2-201(3)(a): if seller has custom made goods for buyer, can get around statute of frauds. Rationale is that despite written K, evidence of K exists. Highly probative of fact that K existed; can’t sell goods to someone else. 

2. UCC § 2-201(3)(b): part performance.

70. Monarco v. Lo Greco, 291 (1950 CA SC) 

A. Castiglias purchased farm in California. Natale and Carmela tell Christie he will get farm if he doesn't get education and stays and works on farm for life. Natale and Carmela each executed a will for land to go to Christie--thus this part was in writing. But Christie's consideration (of staying on farm) was not in writing. Plaintiff is Natale's grandson (Monarco). Before Natale died, he changed his will to give property to his grandson Monarco. Monarco is bringing suit to force Carmela and Christie off land; they counterclaim that Christie should have land; Monarco claims statute of frauds. 

B. Is P estopped from invoking SOF to avoid enforcement of oral K to not change the property from JT?

C. Justice Traynor finds both elements of fraud (reliance and unjust enrichment) to justify lifting the bar of the statute of frauds. 

1. Traynor finds that Monarco cannot bring statute of frauds defense on basis of estoppel. 

2. Previous estoppel cases relied on party making representation that statute of frauds does not apply (or would not be used)--this element not present in this case. 

3. Traynor explains, however, that basis of earlier estoppel cases is reliance on promise (i.e., where that promise includes statement about statute not applying). 

D. Why does Traynor use estoppel rather than unjust enrichment as basis of decision? 

E. Unjust enrichment would require restitution damages, very hard to calculate--how much was Monarco benefited by Christie working on farm for life? 

F. Why not say Natale's will was consideration for Carmela's will? 

G. UCC § 2-201 (3)(b): CA didn’t adopt this portion of the UCC because CA didn’t want to promote untruthful behavior. In CA you can plead that you agreed to buy 50 tons of wheat, but then claim SOF that the agreement wasn’t in writing (exactly what 3b precludes—specifically addresses this by displacing ALL other means of getting out of the SOF). 

1. Resembles estoppel; can't claim there was no contract, once you have admitted in pleadings that there was a contract for sale but not beyond the quantity of goods admitted. 

2. This is awkward estoppel—it’s not what you say at the time of the transaction; it’s what you say after.

H. UCC § 1-103: traditional equitable principles apply (including estoppel) unless displaced by other provisions of UCC. So: can broader principles of estoppel be applied under UCC, beyond that provided by § 2-201 (3)(b)? Does § 2-201(3)(b) displace 1-103? 

I. Boils down to this: 2-201(3)(b) displaces all other means of getting out of SOF, OR 2-201(3)(b) is just one example of estoppel, and all forms should be let in (1-103 lets you bring in the kitchen sink). 

Estoppel and UCC 2-201

71. Halstead v. Murray, 296 (1988 NH SC) [Unity theory ( lawyers act on clients’ behalf]

A. Halstead sued Murray for zoning violation on his property. Settlement was made where Murray would sell property to Halstead. Halstead signs contract, then Murray refuses, wants more money for land. 

B. Murray claims statute of frauds--contract for sale of land needs to be in writing. 

C. Writing was only executed by Murray's attorney, and there is no writing authorizing Murray's attorney to act as Murray's agent. 

D. Substantially all statutes of fraud require agent authorization to be in writing if represented person does not sign contract himself. 

E. Court suggests unity theory--no need for written authorization in this case. If Murray doesn't like decision of his agent, he can sue his attorney. 

F. Dissent: suggests floodgate of litigation against people's attorneys. Unlikely to really happen, though. Lawyers generally only act with client permission.

Chapter 4: Policing the Bargain

Capacity to Contract

72. Barriers to Contract--you either have the right to contract or not 

1. Analogous to Civil Procedure: either have standing or not. 

2. Constitutional Law: citizenship barriers. Graded (resident aliens, etc..), but sets up right to 'enter' legal system vs. not. 

3. Criminal Law: capacity to commit a crime. 

73. Kiefer v. Fred Howe Motors, Inc., 301 (1968 WI SC) 

A. Kiefer, under 21 and married with child, wants to recover price of car he purchased after it malfunctioned. Contract had statement that he represented himself to be 21. 

B. Void vs. voidable contract. Voidable contract allows minor to terminate contract (once he is of majority) at his option. Voidable contract gives option to minor. Party dealing with minor assumes risk that contract may be reversed. If contract is void, then either side can argue that there is no contract. 

C. Minor was emancipated--how does interact with capacity to contract? 

D. General exception to minor's lack of capacity: necessities. 

E. Court wanted to find way to disaffirm the contract since the car was defective, thus interprets necessary in very narrow way. 

F. Court suggests a legislative solution would be better. 

G. Kiefer’s deceit? More ambiguous than originally thought:

1. Circularity in process—autodealer can sue him in tort (but what’s the damage?)

2. Legislative –institutional integrity/expertise reflects the will of the people

3. Not necessarily benefiting the class of persons – capacity to contract

Bottom of Form

74. Ortelere v. Teacher’s Retirement Fund (1969) CB329 [Behavioral test replaces cognitive test]

A. Mrs. Ortelere was on leave for mental illness and maxed out her retirement benefits and left family with nothing when died shortly after to making the change in the benefits. H argues that she was not capable to act reasonably to change contract the D. knew this.

B. Held: remand on question of whether psychosis—was she incapable and is contract void?

C. Restatement §15: A person’s contractual duties will be voidable if by mental illness she is unable to act in a reasonable manner in relation to the transaction AND the other party has reason to know of her condition.

1. Moved past the cognitive test to the control test (Phillips criticized this b/c it can hurt those with mental illness).

75. Farnum v. Silvano, 309 (Mass App. 1989) [Capacity to contract requires more than will]

A. 90 year old woman, nephew to inherit. Guardian and nephew brought suit to rescind the sale of house based on lack of capacity. 

B. Court holds that the capacity to contract requires more than the requirement for willing. 

76. Cundick v. Broadbent (1967) CB333 [Cts allow Indiv. to make poor business decisions]

A. Cs sold property to B. at a really low price and Mrs. C then claimed Mr. C was mentally incompetent when making the deal.

B. Held: Contract stands. Mr. H had passed the cognitive test and had already changed it once, and Mrs. C was always present. Mental weakness is not legal insanity. 

1. Farnum v. Silvano (1989): lucid interval may be sufficient for a will, but NOT for a contract

2. Mental capacity to contract depends on whether the allegedly disabled person possessed sufficient reason at the time of entering the contract to enable her to understand the nature and effect of the act in issue (Cundick)

Unfairness & Overreaching

77. General Rule

A. Parties capable of running their own businesses have the right to make contracts as they choose, this enables a party to enter into unfair contracts

B. Courts manipulate doctrine of consideration to serve ideal of fairness

C. UCC 1-203: implied condition that parties will act in good faith in performance

78. McKinnon v. Benedict (1968) CB337 [Oppressive terms to D outweigh benefits to P, therefore lack of consideration]

A. M loaned B $5000 to purchased their adjacent campground & in turn restricted them from making improvements (adding permanent structures to the land) for next 25 years.  B agreed and paid back $5000 shortly after borrowing.

B. Held: Specific Performance to keep B from building on property was denied.

C. Inadequacy of consideration is so gross as to be unconscionable—D couldn’t deal at arm’s length b/c need for funds was so great

D. Contracts that are oppressive aren’t enforced in equity.

E. Restrictions & prohibitions on use of land should be resolved in favor of the free use of property

F. Courts balanced both sides and their respective detriments—necessitous indiv. are not free indiv. Will. Especially “mere jewelers.” 

79. Tuckwiller v. Tuckwiller (1967) CB341 [look at K prospectively; consideration was adequate]

A. Niece cares for aunt in exchange for farm, but aunt died shortly after signing K & before changing will

B. Rule: court looks at contract prospectively, not retroactively from viewpoint of parties at time of agreement to determine fairness of transaction and sufficiency of consideration

80. Jones v. Star Credit Corp., 409 (1969 NY Super. Ct) [price unconscionability]

A. Traveling salesman sold freezer for $900 to couple on welfare (up to $1234 with taxes). Couple had already paid about half at time of suit. Freezer only had value of $300. 

B. Return on investment tends to be lower in city than in suburbs, hence argument for charging higher price in city. 

C. Unconscionability might have been remedied had salesman informed couple of lower price of freezer in suburbs. 

D. Paternalism? How will this rule effect behavior of businesses that do business with poor customers?

81. Black Industries v. Bush (1953) CB344 [Excessive Consideration]

A. Black claimed Bush failed to deliver parts as part of their contract and Bush claimed that Black would benefit in excessive from gov’t and for public policy sake, shouldn’t be held to contract.

B. Held: Contract stands

C. Courts are extremely reluctant to police a contract based on its substance, where there is no fraud; will not interfere in a contract between ordinary business people in trying to determine its validity based on adequacy of consideration involved

D. ***Specific Performance is rarely granted unless really unique or in those where an equitable relief is necessary to be provided by the court.

1. example: 

a) If A ( B ( C, ordinarily no question of whether C gets good title to goods as assignee

b) UCC 2-403(1): if something is wrong in transaction between A & B, the transaction between B & C still stands.  Loss should fall on A, not C.  B has a voidable title and C gets a good title

Duress

82. Consideration (Alaska Packers)

A. assert that there was a breach on the original claim & you will give up a colorable legal claim of that breach as consideration for modification

B. literally tear up the contract and enter into a new one

83. UCC 2-209: Modification, Rescission, Waiver

A. Allows for modification but has a good faith element so that modification under duress are void (Austin)

1. UCC resolution-- Do away with sledgehammer, but look at particular facts (don’t use consideration as test)

B. Allows for a waiver where the original contract explicitly said no modifications

C. Restatement §89: Unforeseeable circumstances where justice requires a modification

84. Restatement § 175 Duress

A. There is duress when assent is induced by an improper threat that leaves the victim no reasonable alternative. Outside of threats to one’s person or property, claims for duress usually involve threats to a person’s economic interests. The claim is sometimes referred to as “economic duress” or “business compulsion.”

	UCC 2-209(1)
	Gets rid of pre-existing duty rule, modifications need no consideration, b/c when it comes down to commercial reality, the need to modify contracts & these parties often contract many, many times (comments to 2-209 discuss duress and say that if it exists, contract can’t be enforced). Because the UCC allows the agreement to be modified so easily under Article 2, 2-209(2) acts as a break. 

	UCC 2-209(2)
	A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded. UCC does allow for modification rule. Why? Cuts down on litigation, certainty in business transactions. 

	UCC 2-209(3)
	Provisions must satisfy SOF if within SOF.

	UCC 2-209(4)
	Although attempt at modification or rescission does not satisfy (2) or (3) it can still act as waiver. 

	UCC 1-103
	Common law doctrines applicable unless they have been displaced

	UCC 1-203
	Every contract imposes duty of good faith in employment or enforcement

	UCC 2-203
	Objective standard


Pre-existing Duty Rule

B. If A & B have a contract, A cannot demand more consideration for something already agreed to.  Cases that fall under this rule generally have an element of coercion.  

C. Where there is a legitimate reason for the increased consideration, then cts find a way around the “pre existing duty rule” and allow the contract as amended to stand

D. Judicial way of getting to contexts of duress; common law; sort of sledgehammer approach of getting to duress. In effect works as (1) per se rule or (2) presumption.

85. This rule is inapplicable where:

A. A agrees to perform an act similar to, but diff. than the action he was K obligated to do (Watkins)

B. A owes the pre-existing duty to someone other than B 

C. A had a valid defense under the original K

D. Unanticipated circumstances arise that make modification of terms fair and equitable

E. mutual mistake of fact

F. promise may release from 1st contract (Watkins)

86. Alaska Packers, 352 (1902) [Pre-Existing Duty Rule]

A. Group came from SF to work on D’s ship during salmon season.  Upon arriving, asked for more $ & it was agreed to.  Then they refused to pay. The salmon season is highly seasonal, so no for new workers 

B. H: There was no consideration for the new contract and there was a pre-existing duty.  They only agreed because of fraud and coercion.

1. D. was vulnerable b/c already experienced sunk costs

87. Schwartzreich v. Bauman-Basch (1921) [New K]

A. Clothing designer decided to work for $90 and just before began working, offered $115 by competitor.  Designer spoke to D to get an increase to $100 and D agreed.  D then did not pay.

B. H: Existing K is terminated by K of both parties and a new one was executed in its place instead

1. Unlike Alaska, no sunk costs or time constraint, work had not commenced

2. Pre-existing duty rule didn’t apply b/c old agreement was terminated (torn up); rule only applies when add elements to original contract.  No sign of duress & no reliance by employer

88. Watkins v. Carig, 327 (1941) [Fairness Overrides Pre-Existing K Rule]

A. Carig hired Watson to dig a cellar & agreed to pay 9x more after learning they had to dig thru solid rock, not just soil

B. Holding: No pre-existing contract

1. Court really feels that this is really about changed circumstances; getting around the pre-existing duty rule – this is not modification, it’s a new contract altogether. 

2. Note 3 on 347: “self-help” remedy (also in the Alaska case); specific enforcement remedy—if court applies pre-existing duty rule, it is the equivalent of court’s imprimatur on self-help. Is this encouraging self-help? Depends on the case—like in Alaska (no time to go to court). 

a) But in Watkins, court didn’t grant that remedy; thus, under these circumstances, court will not (and would not have) granted that remedy. 

b) UCC 2-716 Specific Performance and Replevin. (Specific Performance was law—land contracts; replevin was equity—when goods were unique; both were limited). UCC expands remedy.

89. Re Baby Boy L., 337 (NY App. 1988)

A. Nicole L. gives birth to son, gives up for adoption, coerced by parents = duress?

B. Holding: universe of bleak choices is neither coercion, nor duress. 

1. Public policy—statute of limitations vs. good of adoption

2. How do we square with Ortelere, also a NY case? 

90. Austin Instrument v. Loral Corp., 343 (1971) [Economic Duress]

A. Loral gets gov’t K; subs to Austin. Loral gets 2nd gov’t K; Austin demands retroactive and prospective increase. Austin began delivering parts to Loral for one gov’t contract, but stopped delivery unless Loral acceded to Austin’s demands. Loral could not find replacement subK to complete work in time. Loral was subject to penalties for late deliveries (liquidated damages). Loral faced risk of this K, and most of its business in terms of reputation as reliable supplier. Loral doesn’t pay Austin for 2nd K; Austin sues; Loral counter sues; consolidated cases.

B. Holding: Economic duress will void contract when it forces party to agree by unlawful conduct

1. Ct didn’t use pre-existing duty rule ( instead duress. Classic case of duress: (1) threat and (2) inability to get elsewhere (shows additional pressure; and no free will, thus not a valid modification). 2-209 allows modification without consideration, so pre-existing duty rule is not applicable; but 2-209 in cases of duress does not mean that K is automatically valid. 

91. Accord and Satisfaction by Use of Instrument 

A. Hypo: (B sells A goods worth less than $1000, leading to honest dispute) A owes B $1000, A gives B $750 under the agreement that B accepts $750 in lieu of $1000 and B cashes check. 

B. Common law seemed to be to the contrary. 

C. Foakes v. Beer problem

1. UCC 1-207(1) Performance or Acceptance Under Preservation of Rights

2. B writes “without prejudice” which then reserves his right to go after A. 

D. UCC 3-311(a) (b) Negotiable Instrument 

1. Good faith requirement (3-103 (a)(4)—same as applicable to merchants, subjective and objective under the circumstances; unliquidated (uncertain amount—not clear how much A owes B; or subject to dispute), B cashed check

2. Why require that damages be unliquidated? It settles the matter—there is substantial cost to B to liquidate the amount (cost of litigation), so B is getting something out of this deal. 

3. If these conditions are not satisfied, then we go back to the common law. Comment 2 in 3-311, the seller by cashing check accepts, even if writes “without prejudice”; seller can’t accept check but not the conditions. Seller can refuse check and not be bound by conditions. If the damages are liquidated, then Foakes rules. 

Undue Influence

92. Odorizzi v. Bloomfield School District, 349 (CA 1966) [7 factors to undue influence]

A. Teacher resigns under threat of publicizing homosexuality charges. Teacher attempts to rescind resignation. P appeals from judgment dismissing claim. 

B. Holding: School exerted undue influence on teacher. 

1. Court identifies various circumstances of undue influences: (1) discussion of transaction at unusual or inappropriate time; (2) consummation of transaction at unusual place; (3) insistent demand that business be finished at once; (4) extreme emphasis on untoward consequences of delay; (5) the use of multiple persuaders; (6) absence of third-party advisers; (7) statements that there is no time to consult financial advisors or attorneys. 

Concealment & Misrepresentation 

93. Vokes v. Arthur Murray, Inc., 363 (FL 1968) [“Whole truth” requirement of disclosure]

A. Widow buys lots of dance lessons, spends way too much money; sales puffing or lying by telling her that she’s a great dancer? Misrepresentation of fact or opinion?

B. Holding: fact v. opinion to determine undue influence; must disclose the whole truth to Vokes 

1. Philips thinks more undue influence than misrepresentation

94. Issues, 354

A. Equal knowledge, skill, status; no bad behavior; consideration; how far removed must we be from this before judicial intervention? 

B. Default Rules: most of Art. 2 says “unless otherwise agreed” are default rules; similarly, so are common law rules, unless parties contract around them. 

1. What considerations come into play in obligation to disclose:

a) Cicero: good faith; idealism. 

b) Competitive disadvantage over those who are honest if no obligation to disclose. Laidlaw v. Organ (1817).

c) Information as property right; economically efficient to reward collection of information. Disclosure forces one to give away their property right. Policy: behavioral overtone; influencing the behavior.

d) Caveat emptor: buyer’s duty to due diligence. Autonomy principle; assumption that information is available to all. Problem in Laidlaw is the lack of workable rule. 

(1) Stability of doctrine and workable rules

(2) Can the buyer learn through effort? Should it be a reasonable effort? 

e) Ex-ante, original position rationale (consistent with humanitarianism—not all autonomous, but communal; consistent with idealism); what rules would I want before the deal occurs?

f) Lowest-cost avoider of risk; who can provide the information with least cost? 

C. Misrepresentation based on (1) material misrepresentations and (2) justifiable reliance 

1. Hard line to draw is whether this is about opinion or fact 

2. Promissory fraud 

3. Misrepresentation after entering into the contract. Statements made after the fact can fall under UCC 2-313, then actionable. 

95. Swinton v. Whitinsville Sav. Bank, 354, (MA 1942) [Bare non-disclosure is the rule]

A. D sells termite infested house; P sues on basis of non-disclosure, but the seller knew that there were termites

B. Holding: No liability despite fact that termite infestation not common in MA, therefore buyer not on guard (possibly seller didn’t know either). 

1. Policy/Probability analysis in establishing default rules: Was information suspected by the buyer? Lower the probability of the fact, presumably the less likely a buyer would investigate. At other end of probability distribution, we would be more likely to put burden on the buyer and not the seller. 

2. Seller didn’t lie, and there were no half-truths; didn’t prevent the other party from learning the information; no fiduciary duty (no relational duty). 

3. Court points out that if we hold for buyer here, what would the rule be? Trying to create a workable rule. 

4. Disclosure works two ways; if it applies to seller, applies to buyer. Idealism isn’t for this court. 

a) But is loss of potential gain the same as actual loss?

5. Case decided on the autonomy principle

	UCC 2-313
	Express warranties by affirmation, Promise, Description, Sample: statements made after the fact can become actionable

	UCC 2-314
	Implied warranty, Merchantability, Usage of Trade: “if seller is a merchant with respect to goods of that kind”

E.g., builders as exception to bare nondisclosure (only for merchants)

	UCC 2-315
	Implied warranty, Fitness for particular purpose: “if seller has reason to know any particular purpose for which the goods are required, and that buyer is relying on seller’s skill or judgment to select goods,” warranty exists for that purpose.


96. Kannavos v. Annino, 357 (1969) [Actual misrepresentation forces full disclosure]

A. D sold apt to P, listing it as having 8 separate rentable units—didn’t make a full disclosure—violation of city zoning ordinance

B. Holding: D. is liable—misrepresentation about property implied that they could be used in future

1. When seller makes a representation, he incurs responsibility to disclose the entire truth of material facts related; misrepresentation is worse than concealment; if there is some disclosure, it can’t be misleading,

a) Specific facts show misrepresentation such as ads, financial statements. 

b) Status of the buyer potentially an issue—immigrant hairdresser. 

c) Seller had broken the law in the original conversion (bad seller!)

2. Acknowledges autonomy principle, but not controlling.

Unconscionability and Problems of Adhesion Contracts

97. Issues

A. Standard Form Contract

1. Used b/c it’s practical in controlling or excluding business risks, minimizing negotiation time & saving money. Policy: channeling behavior and transaction costs.
a) Benefits

(1) from lessons of experience, enables a judicial interp. of 1 K to serve as inter. of all

(2) Reduced uncertainty & saves time/trouble

(3) Simplifies planning/admin.—everyone can draft contracts, expertise is spread among lg. group

(4) Risks are calculable, 4c, and no “juridical risk” (risk of jury) 

b) Disadvantages

(1) Unequal bargaining power between parties

(2) No ability to bargain at all

(3) Standardized forms usually drafted by repeat expert players 

(4) Private lawmaking—private party imposing its law

B. Adhesion Contract:

1. Parties have substantially unequal bargaining power & inferior party, in order to obtain some essential item/service, is forced to “adhere” to the terms of superior party with no opp. to bargain over terms and may be unfamiliar with the terms

C. Forum Selection Clauses: 

1. Shift of attitude, Restatement §80- choice of forum will be given unless unfair and unreasonable

D. Factors that can make terms of contract unenforceable:

1. Unconscionability


2. Manifestly unreasonable (UCC 1-204) or if defects are not reasonably discoverable

E. Risks to Doctrine:

1. Stereotyping

2. Freedom to contract is limited

3. Judges will implement their subjective holdings ( resulting in inconsistent holdings/injustice

F. Restatement §211

1. tickets, passes, etc… attempt to limit liability of issuer. This turns on whether receiver understands or a reasonable person should have understood that it contains essentials of contract. Generally NOT enforceable b/c document only binds party if “signs or manifest assent”

2. (3) provides that if drafting party has reason to believe that party manifesting assent wouldn’t do so if knew writing had a particular term, it won’t be enforced

3. Comment f says reasonable expectations may be estab. by proof of underlying negotiations particularly where the contract “eviscerates terms explicitly agreed to”

98. Continua: Hypotheses & Tendencies in Contract law

A. Judicial Disposition  

1. Judicial activism (less reluctance – more reluctance); tacks onto social activism; in addition, decision making turns on economics (Posner)

2. Stability to justice

3. Paternalism

4. Autonomy v. humanitarian

B. Buyers/Sellers: Factors that tend to determine whether intervention

1. Competition (more v. less, monopoly & adhesion contracts) 

2. Non-necessity v. necessity (we care more about re-writing contracts when things are necessary) 

3. Extent of disclosure (knowing what you’re signing) 

4. Bargaining power (more bargaining power = less likely for judge to strike something down) 

5. Choice (things can be standardized, but there may still be choice; e.g. warranty plans 1, 2, 3 years) 

6. Reasonableness (Is the K reasonable despite lack of bargaining power, etc.). Is there a difference between reasonable and fair? Is there a valid business reason, or to take away someone’s rights?

	UCC 2-302
	If court finds contract clause to be unconscionable as a matter of law (b/c too 1-sided, or to prevent oppression and/or unfair surprise), it may refuse to enforce the contract, enforce the remainder of the contract w/o unconscionable clause, or limit the app. of the unconscionable clause so as to avoid any unconscionable result

	UCC 2-718
	liquidated damages clause that fixes unreasonably large damages in event of breach as a penalty is void

	UCC 2-719
	parties by agreement may limit or exclude consequential damages unless such limitation or exclusion would be unconscionable


99. O’Callaghan v. Waller, 370 (SC IL 1958) [LL/T exculpatory clause is valid (no longer)]

A. T sues LL b/c tripped on defective payment.  LL had an exculpatory clause.

B. H: For LL b/c the clauses benefit LL and tenants & tenants has freedom to K w/ LL w/no clause

1. Exculpatory clauses are generally enforced unless: 

a) Against public policy & market perspective: Certain industries – common carriers, telegraphs; highly regulated industries, even monopoly. 

b) Something in social relationship between parties militates against upholding the agreement: masters/servants

2. Underlying idea about competitive financial markets: Risk/expected return (higher risk = higher interest rate). If we shift risk to sellers, it may result in higher prices, and less choice. Same reasoning as in Shute. 

3. Dissent: (1) No freedom to K here and no competition b/c all LL have the clauses. Economic argument is misplaced if housing shortage; (2) There are price controls in place, so price won’t go up; (3) public policy against shifting risk of negligence. 

a) Answer to dissent: (1) If clause enforced, since prices can’t go up due to rent controls, then overall there will be less investment in rental market; (3) let the legislature solve; that’s what insurance does. (a) Insurance co. as risk shifter spreads losses. Higher state of utility if costs are borne by lowest cost party. Calabresi; (b) ex post costs will go up, so there’s still an incentive to not be negligent. [insurance co. defends in these cases, so even if exculpatory clauses are invalid, the LL still has to be defended]. 

4. ** current law: exculpatory clauses to relieve LL from liability to tenant for negl. is ineffective

100. Boilerplate Tickets & Parcel Room Losses, 374

A. Receipts or contracts? Disclosure problem solution if advising client: really big sign limitation of liability. 

101. Graham v. Scissor-Tail, Inc., 377 (CA 1990) [Adhesion K test for unconscionability: reasonable expectation of adhering party; if so, are terms unconscionable?]

A. Graham files suit against Scissor-Tail for declaratory judgment to establish rights vis-à-vis arbitration. Underlying K was adhesion K. Graham (P) asserting that contract is invalid b/c adhesion.  

B. H: Unconscionable since forum/arbitrator was unreasonable. 

1. Adhesion K doesn’t define legal effect, just begins inquiry. Test is (1) reasonable expectations of adhering party; (2) even if K consistent with expectations, are terms unconscionable? 

102. Henningson v. Bloomfield Motors, Inc., 380 (SC NJ 1960) [Warranties must conform to reasonableness standard]

A. P purchases auto; wife has accident; warranty with auto has limited liability that relinquishes breach of warranty claims altogether. 

B. H: Warranty must be held to standard of reasonable expectation
1. NJ & CA most liberal courts in the country in the 1960s; stepping stone towards strict liability in tort. 

2. Advising manufacturer: bold-faced warranty on the front or indication to back. Initials. 

	UCC 2-316 
	Exclusion or Modification of Warranties

(2) Exclusion of warranties must be conspicuous and refer to actual excluded warranty 2-314

	UCC 2-719
	Contractual Modification or Limitation of Remedy

(2) If remedy isn’t really remedy, the court will throw it out; remedy must relate to faults that might arise in the product. 

(3) Limitation of damages to person is extremely low. 

	Magnuson-Moss Warranty Act
	Federal statute applicable to consumer warranties. Any limits to warranty under UCC must then be advertised as limited warranties. 


103. Policy: Does Disclosure make a difference? 

A. Not if people don’t read it. For example, why don’t people vote? One theory was that there wasn’t enough information. But people still don’t vote. So, disclosure still doesn’t seem to materially alter behavior. 

1. Full, fair open disclosure may make the seller “the good guy”. 

2. Reasonable Expectations Doctrine (imported from insurance cases); flight insurance case, 377

104. Carnival Cruise Lines v. Shute, 389 (1991) [Forum Selection Clauses are valid]

A. P paid tickets & rec’d tickets after; on back of tickets, there was a FSC indicated that the contract was accepted upon acceptance of the ticket

B. H & R: for Carnival

1. Forum negotiation clauses are presumptively valid even though not bargained for. P’s argument is policy—shouldn’t be valid because unreasonable to assume that passengers would negotiate terms; Common sense—bargaining parity shouldn’t be assumed

2. Rationale for upholding: (a) Cruise line has a special interest in ltd. fora  since travel around the world; (b) Decrease confusion, time and $ spent on pre-trial motions; (c) get to have lower fares b/c FSC; (d) no bad faith, fraud or overreaching; (e) not trying to squash legitimate claims; (f) FSC was not a routine transaction and it was not vital to agreement (unlike Bremen) 

a) Underlying: cruises are not necessary items; reasonable to expect limitation given that co.’s base was FL. In addition, the Shutes had notice when they purchased the ticket (actually, when they received the tickets). Factual disagreement as whether tickets could be returned if Shutes didn’t agree with terms. Blackmun’s idea is that you’re buying ticket and certain remedy and as long as you have notice, it’s legitimate. 

3. Dissents: (a) Presumes that purchaser is fully/fairly notified about existence of FSC; (b) contracts of adhesion deserve “reasonable scrutiny”; (c) ltd. # of fora  is contrary to public policy; (d) As per Fireman’s Fund, not allowing a corp. to go abroad is same as not allowing two indiv. to go across the country to litigate.

Unconscionability

C. Leff: Procedural (adhesion contracts, undue influence, hidden terms) vs. substantive unconscionability; In procedural unconscionability, can’t make the argument that it was product of free will (classical contract terms) or pareto superior (economic terms). The Bargain Principle fits into this view. Substantive unconscionability, on the other hand, makes judges substitute their own ideas about fairness.

D. Eisenberg: disagrees with Leff; (1) sees it more as continuum; (2) bargain principle rests on idea of perfectly competitive market.

E. Epstein: “makes Posner seem like flaming liberal”; libertarian: freedom to contract. 

F. UCC 2-302 huge expansion of unconscionability; invitation by Lewellyn to courts to not take circuitous route.

1. Campbell Soup Co. v. Wentz: price goes up for carrots; whole point of contracts is to allocate risk of future price movement. 

105. Williams v. Walker-Thomas Furniture, 403 (1965) [unconscionable b/c no bargaining power]

A. D bought furniture and stereo on credit from P while on welfare & then P repossessed ALL items when D defaulted on payment of stereo. Walker-Thomas doesn’t want the stuff back, they just want to make sure they get their $$. 

B. H: K provision was unconscionable

1. D was in poor economic class w/no bargaining power so could be easily exploited; 

2. Secure Transaction (securing the purchase price—purchase money security interest): Provision allowing for repossession of all items (with as little as 3 cents due on some items). Cross-collateralization. 

a) Ways to allocate: 

(1) Allocate to first purchase first (get title to 1st item 1st)

(2) Allocate according to original purchase price (but still spreading over all items)

(3) How Williams did it: allocated check according the unpaid portion of the purchase price, result became that purchaser didn’t get title to any items unless she paid for all items. 

3. Corbin Test: terms extreme as to appear unconscionable according to more & business practices of time & place 

4. Public interest lawyering: what’s best for individual client; class of clients? 

	UCC 9-103
	Purchase-Money Security Interest; Application of Payments; Burden of Establishing

Subsection h: reverses case law in commercial context; for consumers, refer to case law. Main case is Williams


Price Unconscionability 

106. Jones v. Star Credit Co., 409 (1969) [unconscionability through excessive price]

A. P, on welfare, bought freezer worth $300 (retail) for $900 ($1,235 when all charges were included.) P had already paid $620 and sues to reform K on basis that it is unconscionable.

B. H: K not enforceable

1. UCC 2-302: big unconscionability clause-- court will refuse to enforce a K as unconscionable on basis that the price is excessive compared to actual value

107. Armendiz v. Foundation Health Psychare Services, Inc., 416 (SC CA 2000) [procedural (surprise)/substantive (overly harsh terms) unconscionability balancing test]

A. Two employees sign employment agreements with arbitration clause pre and post employment. Employees get fired, sue over discrimination under FEHA (fair employment and housing act). Employer counters that arbitration clause requires arbitration, not court. Trial court finds one clause unconscionable, therefore whole agreement is invalidated; appeals court severs unconscionable section. Side notes: (1) consideration met since one K signed before started; (2) severability is major issue for court to figure out. Probability v. certainty that clauses will get enforced—can make a difference at the margin. 

B. Holding: Arbitration clause is unconscionable. Reasoning: 

1. Scissor-Tail test: (a) adhesion contract plus (b) doesn’t accord with reasonable expectation of signer OR (b) even if it meets expectations, if clause unconscionable, no enforcement. 

2. Procedural (surprise) v. substantive (overly harsh terms) equals unconscionability. Sliding scale and both elements must be present (balancing test). 

3. Adhesive Ks aren’t always unconscionable—must look to procedural/substantive considerations.  

a) Stirlen: modicum of bilaterality. P argues substantive unconscionability because of (1) limited remedy—back wages only; (2) no bilaterality; there must be justification for use of arbitration when not bilateral other than maximizing advantage; rationale is that it’s a lack of basic fairness and mutuality. 

b) Arbitration: more efficient economically; but if only one-way, then rationale for arbitration clause is now illegitimate. 

(1) Counter: company didn’t think it would have to sue its employees over termination. Is the court assuming that these situations are equal—that these are both apples? If the company is going to sue, there are bigger issues at stake. First, the employees knew that this clause was present before they signed it; counter: non-negotiable clause, “take it or leave it”; employee accepted agreement on the basis that she would be terminated for being a bad worker, not because she would be sexually harassed. Second, usual context of employer suing employee is over trade secrets, and other bad stuff. 

(2) One way contract may be legitimate in certain circumstances (high level employees for example), but not here for generic employees.

4. What if there is a clause that works both ways and there’s sexual harassment claim. May this have the behavioral effect on employees. 

5. What behavioral signal will this send out? What would we advise the client: bolster severability clause; articulate legitimate business reason for clause and make it mandatory for vast range of similar things and not just binding on one party; more narrowly tailor clause.

108. §2-302 Unconscionable Contract or Clause

A. If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may refuse to enforce only the unconscionable portions of the contract, or it may so limit the application of any unconscionable clause as to avoid and unconscionable result.

B. When a contract clause appears unconscionable, or when a party claims it is unconscionable, the parties shall be have a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.

Public Policy 

Not really separate from unconscionability cases; just more focus on interests other than that of the two parties. 

109. Bovard v. American Horse Enterprises, Inc. 425 (1988) [Public policy & statutory basis, precludes K’s enforcement]

A. Ralph agrees to buy AHE (manufacturer of bongs and drug paraphernalia) signs promissory notes (promise to pay, Bovard maintains security interest in assets and personal property of business) and defaults. Bovard sues. 

B. Holding: Notes issued in the context of purchasing a business should not be upheld due to public policy. 

1. Plaintiff’s precedent: Moran v. Harris (lawyer fee-splitting); at the time, the selling was not illegal just as in Moran. Court finds Moran inapposite because reasonable expectations of parties in Moran were different from here. In this case, it’s always been at the margins of illegality and that was the reasonable expectation. 

2. Countervailing policy issue: unjust enrichment. Self-Help (taking back) mitigates unjust enrichment. No imposition of forfeiture on Bovard.  

3. Enforcing the public policy here will serve as notice to others that they can’t use judicial system 

4. In Pari Delicto: leave things as they lie. Equal fault, but the defendant’s position is more compelling. Broker hypo and insider information; client sues broker; can broker use in Pari Delicto?: (1) shouldn’t be applied in trust relationships; (2) behavioral dimension of in Pari Delicto may have bad behavioral consequences, especially considering that broker is repeat player. 

5. Clean hands: Court uses this doctrine when faced with claims for equitable relief (specific performance, rescission) to dispose of cases with unsavory claims and claimants. Really about keeping the court’s hands clean? Protecting the court’s integrity from having to enforce corrupt bargains

110. X.L.O. Concrete v. Rivergate, 429 (NY App. 1994) [Connected to violation of anti-trust laws ( void]

A. Rivergate (general contractor) refused to pay XLO (subcontractor) for work they had done, claiming that the contract was part of mafia. XLO sues Rivergate. Public policy implication; plaintiff’s behavior violates anti-trust statute, Donnelly Act. Also looks to unjust enrichment, but this isn’t the public policy implicated (just a countervailing issue). 

B. H & R: Windfall: courts likes to avoid this, but doctrine generally yields a windfall to 1 of the parties, who won’t get services the party paid for—this hurt the D in this case

1. K not enforceable if so related to agreement that restrains competition in violation of anti-trust laws

2. Quantum Meruit: An action for recovery of the reasonable value of services rendered on the basis of an implied contract or promise.

3. Subcontractor was the last concrete subcontractor to join “the Club” (court therefore doesn’t buy the characterization that the subcontractor was the bad guy); especially since the defendant also knew about “the Club”. 

4. This contract doesn’t in itself violate a public policy (background violation; doesn’t implicate public policy as directly wager contract). This isn’t per se case of implicating public policy. 

111. Hopper v. All Pet Animal Clinic, 436 (SC WY) [Reasonableness of covenant not to compete]

A. D opened clinic near P after they fired her & P claimed she violated a covenant not to compete. 

B. H& R: Court upheld but modified it from 3(1 year (even though 2 years of litigation had already passed) 

1. Court looks at two competing concepts: (1) freedom to contract and (2) freedom to work. Competing policies, both of which are valid. The agreement must validly reflect both issues. 

2. Generally courts do not like to enforce contracts that restrain trade; therefore must be reasonable. 

a) Original burden is on the employer to prove the agreement is fair and reasonable & that it’s necessary for protection of business interests

b) Rule of Reason inquiry: (1) employer’s interest; (2) employee’s interest; (3) interest of the public. Court looks to actual terms of contract. 

(1) Employer interest: Valid Business Interest. property type interest in clients (150 of whom went to D). Employer can’t articulate a reason against public policy (“I don’t want competition”), it must be something else. Prohibits free-riding on basis of efforts to develop practice; protecting and encouraging effort. Also, simultaneously encouraging education.

(2) Employee interest: Freedom to work. K limited to small animals; therefore D can practice on big animals. 

(3) Public Interest: restraint on trade; interest in free competition. 

112. Central Adjustment Bureau, Inc. v. Ingram, 442 (SC TN 1984)

A. Covenant not to compete that was subject nationwide, for 2 years, and was applied to all customers

B. H & R: Adjustment to 1 year, customers for last 5years, & not nationwide was reasonable; no bad faith on behalf of D. Modern trend favors judicial modification. Cts will enforce to extent necessary to protect employer w/o imposing undue hardship on employee.  

1. Pinpointing the choices of the court when it finds that the terms of the non-compete are too broad and therefore unreasonable. Options: (1) not enforcing at all if unreasonable; (2) partial enforcement. Partial enforcement doesn’t constitute making a new contract. Options of partial enforcement: (1) blue pencil or (2) look to see if covenant is reasonable on its face; then pare down the over breadth so that the covenant conforms to actual request of party

	Reasonableness Rule

(Majority)
	Unless the circumstances indicate bad faith on part of employer, ct. will enforce covenants not to compete to the extent that they are reasonably necessary to protect the employer’s interest w/o imposing undue hardship on employer when public interest is not adversely affected

	Blue Pencil 
	Strike only the words that restrict and enforce the rest

	All or Nothing (dissent)
	Ct. will enforce K as written or reject it all together if too broad.  As we move to a knowledge-based society, a judicial modification of this rule as been accepted


	Blue Pencil Rule
	Reasonableness Rule

	Pro: Keep author’s words there
	Pro: it is reasonable

	Con: meaning after edited can get lost
	Con: courts will have to rewrite the contract, too subjective, use courts to arbitrate; encourage employers to write overbroad contracts b/c there is a possibility it will never get litigated


113. Simeone v. Simeone, 445 (SC PA 1990)

A. 23 year old nurse to marry 39 year old neurosurgeon. She signs prenuptial agreement night before the wedding. Is the prenuptial agreement enforceable?

B. Holding: prenuptial agreement is upheld; not void against public policy. 

C. Policies: (1) unconscionability; (2) protection of spouse; (3) freedom to contract; (4) preservation of marriage and family relationship. 

Parole Evidence Rule

114. Parole Evidence Rule: Determining the Subject Matter to be Interpreted 

A. Prior chapters trying to find out whether enforceable contract; offer/acceptance; consideration; in writing sufficient for SOF; other reasons not to enforce –unconscionability.

B. Now assuming there’s a contract, the question is still should the promise be enforced. Statutory construction and similarity to contracts. 

C. Difference between SOF & Parole Evidence rule: SOF deals with what must be in writing (these particular contracts are unenforceable unless in writing); PE assumes K is in writing, regardless of whether necessary under the SOF. Question is do we know allow to be introduced into evidence those facts which are not in the writing? 

1. Issue: are we more likely to be suspicious of contracts that fall under the SOF? 

115. The Parol Evidence Rule

A. Once the parties to an agreement have reduced their agreement to a writing that contains the final and complete statement of their agreement, neither party may introduce evidence that contradicts or supplements the terms of that agreement.

B. We have then asked the following questions to resolve a parol evidence question:

1. What is it that a party is offering to prove?

2. For what purpose is the evidence offered?

3. Does the offered evidence contradict, supplement, or explain the writing?

4. Did the parties intend the agreement to be integrated in the writing?

116. Advice to clients

Before an agreement is signed, ask your client, "Were any promises or representations made that are not included in this writing?" On the other hand, to prevent the other party from introducing evidence of side agreements, put in as strong a merger clause as you can. If these steps are taken, fewer parol evidence cases will arise.

	The Rule
	Where there is a written contract that is intended by the parties to be a final agreement—CANNOT use earlier agreements to change terms of written K

Facilitates judicial interpretation by having a single clean source of proof (the writing) of the terms of the bargain courts use this b/c of mistrust of juries (juridical risk)

	What facts trigger the rule?
	Needs a written contract

Integrated agreement: writing special b/c parties intended it to be final agreement

Evidence of prior agreements either oral or written about the final writing

	Judges decide the PER
	Four Corners Rule: looks solely at the writing
Corbin: looks at all available evidence to get intent

Williston: A complete K on its face will exclude evidence ONLY if it is of the sort that would naturally be put in separate agreement rather than inc. in writing.  

***ASK: Would a reasonable person in the position of the contracting parties have naturally put them into terms of the final writing or left them out?

	Does Parole Evidence Rule apply?

Possible Issues
	Total Integration

Final expression & intended to include all of the details of agreement (the more complete the agreement appears on its face the more likely it is that it was intended as a total integration)
No evidence that will either contradict or add to the writing can come in

Merger Clause?? (a K provision stating that this is the final agreement); merger clause + no fraud = total integration if total integ., then NO terms w/in the scope are admissible 

Exceptions

Always introduce evidence of earlier agreement to establish defense of existence of a contract (i.e. fraud, mistake)

Can introduce earlier agreement that shows a mistake in reducing the contract to this final agreement

**earlier agreement doesn’t change terms of written agreement ( adds terms to it

Was writing intended to be complete & final agreement?

Difference between partial & complete integration
( if writing appears to be a complete expression, but alleged additional terms might have not naturally have been part of the agreement may be admissible

	SOF v. Parol Evidence Rule
	SOF: (oral agreement) defense to K formation; a legally enforce. agreement ?

Parole Evidence Rule: (later written agreement): what evidence can be admitted?


	Parol

Evidence Rule 
	Corbin

Subjective & Expansive

All relevant evidence taken into account
	UCC §2-202

Presumption of partial integration
	Restatement §§209-217
	Williston 

Plain Meaning Rule

Mechanical application
	Four Corners Rule 

Strict literalist 

	Intent of parties
	Subjective look at circumstances surrounding execution
	Is this writing the final expression. If so, can’t contradict the writing, but you can supplement it.
	Compromise of Corbin & Williston 
	Not relevant; extrinsic evidence only allowed to interpret obscure words, not intent
	Writing intended to be final legally binding obligation w/o uncertainty

	Merger clause
	Evidence of integration but does conclusively integration
	Generally doesn’t rule out §2-202(a) evidence unless specific reference to the contrary 
	
	Total integration 
	

	No merger clause
	Look to the specific language of the docs. 
	
	
	May be partial integration; must be naturally collateral 
	


117. Gianni v. R. Russell & Co. (1924), 556 [Rule 1: would have naturally put in lang. so not admitted]

A. D leased property to P and allowed him to sell fruit, candy and soda, but prohibited from selling tobacco. D leased other property to store that sold soda. P argued that D gave P sole right to sell soda exclusively in exchange of w/drawing sale of tobacco. This lang. wasn’t incorporated into original K; bars prior oral agreements. 

B. H: Parole Evidence Rule barred admission of oral discussion

1. Court adopts Restatement approach: would have naturally been a part of the written contract & since not included—barred from inclusion; this is the broadest statement of the parole evidence rule. 

2. Functional definition: what does the rule bar? (1) contemporaneous oral agreements; (2) prior writings on the same subject matter; (3) prior oral. 

3. Why do we have the parole evidence rule? (1) limit on fraud; (2) cautionary, evidentiary, channeling; (3) eliminating sympathy to underdogs—distrust of juries; (4) certainty; (5) behavioral—presumes legal representation and knowledge of rule; (6) written word is always more reliable than parties’ memories—court uses the intent test. Nota bene: it’s not axiomatic that juries are necessary in civil cases (if there are so many rules designed to lessen the impact of juries, then why even have juries?); (7) reflects autonomous freedom to contract responsibility/power to contract. 

4. UCC: Completely Independent

a) Under UCC 2-202: Gianni’s promise is supplementary, so under 2-202, would be allowed (yet doesn’t fall in under UCC because it’s land and not covered).



5. Restatement: Naturally Part of K

118. Masterson v. Sine (1968) [Rule 2: term wouldn’t necessarily haven’t been incl. ( admissible: Traynor]

A. P transferred property to family member & reserved option to re-purchase. P filed bankruptcy and trustee of P tried to exercise the option. P brings declaratory action to enforce the option. D argued that extrinsic evidence should be admitted re: option only being intended to remain w/in the family and assignable. If D is correct, then the trustee (whose rule is to secure interest of unsecured creditors) can’t get to the ranch. Rebecca (wife) is siding with Trustee because she wants her half (creditors get the rest). D arguing the option is available only to Dallas himself. 

1. Trial court: P can exercise the option. (1) TC erred in enforcing K because uncertain, and erred in allowing P’s extrinsic evidence (50K + depreciation); (2) TC should have allowed D’s evidence.

B. H: Admitted this evidence: (1) Deeds typically are on separate contracts from family obligations; (2) The evidence was a collateral agreement; (3) Looks at what naturally is NOT in text (burden on P), rather than what’s naturally in (burden on D). Traynor’s view: black and white; gist is that the family made a deal to keep ranch in the family and that’s what the option is about. Traynor is moving the law—precedent is text itself, so we move beyond it. Policies for PER.

C. DSNT: Takes 4 corners approach. This case is about fraud on creditors; Traynor is allowing fraud to occur. Default rule is about assignability; if there to be something in the K about assignability, it would have been to contract around the default rule. (Traynor’s inconsistency: ignoring default rules). 
D. Under UCC 2-202: if we take into account the default rules of the common law that unless a contract provides otherwise, then the collateral agreement would be impliedly contrary. Is term “included therein” if it’s part of the default rules that are part of the agreement. 

Merger & Integration clauses

What effect do they have? increase the possibility that the court will only look at the text, but no guarantee that the court will only look at the contract.

119. UCC 2-202 Final Written Expression: Parol or Extrinsic Evidence

A. Test 1: Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented
1. (a) by course of dealing or usage of trade (section 1-205) or by course of performance (section 2-208); and

2. (b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement

B. Test 2: once the evidence is in, was the contract intended to be complete and exclusive?

120. MCC-Marble Ceramic Center v. Ceramica, 566 (11th Cir. 1998) [PER permits evidence of subjective intent under CISG rules]

A. Plaintiff brings suit arguing breach of contract: (1) for implied warranty of merchantability (certain quality implied) and (2) probably express warranty (not simply someone saying something, but a sample tile can be an express warranty, since it was at trade show). Italian contract translated. 

1. Provisions in dispute: (1) when the retailer can make complaint, must be done in 10 days by certified mail; (2) defendant had the right to cancel the contract. 

2. P wants PER to show his subjective intent because under the CISG rules permit subjective intent. 

B. H/R: court allows the evidence in. CISG allows evidence in to consider all relevant circumstances. Most of these contracts are settled by arbitration, so the justification for keeping away from jury doesn’t cut it in these instances. 

121. Bollinger v. Central Penn (1967) CB578 [Performance indicates part of K]

A. P brings action in equity to reform contract based on mutual mistake as to missing clause. P agrees to allow D to dump on land as long as sandwich between soil. D does at 1st and then claims that lost equipment for this and stops doing so, claiming not bound.

B. H: Court can reform K when term is omitted by mutual mistake

1. Burden on P: Evidence of D initially performing indicates that provision was initially intended; plus corroboration by adjoining landowners that it was being done; plus it was more expensive, so evidence points to D’s desire to stop. 

2. Principles of fairness are exceptions to PER

122. No-Oral Modification Clauses

A. Post-start of performance modifications, e.g. contractor who agrees orally to continue or enlarge project. No-oral modification unless signature so as to avoid being bound to higher cost. 

B. UCC 2-209(2): “A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded.” 

C. Home-office approval: since different parties in large organization have different parties with different motivations. Akin to Integration clauses. 

Interpreting Contract Terms

123. Issues

A. Do we look just at the terms or the circumstances as well? Even if complete and fully integrated, we still sometimes allow in background from trade to explain terms. UCC allows in trade usage and the like; not just text only. 

B. Vagueness vs. ambiguity: way open-ended (green) v. double/conflicting meaning (tons—long or short?). 

124. Frigaliment v International Sales Corp., 574 (1960) [what is chicken?]

A. D (American seller) sold chicken to P (European buyer). Chickens were of lower quality than P had expected under the contract. P sued under breach of warranty for fitness for the purpose for which they would be used. Case turned on word “chicken” and what quality of bird that meant. Case dismissed on procedural basis; plaintiff failed to show enough evidence to meets its burden that it was only supposed to get young birds. 

1. Interpretation: priority of terminology interpretation

2. UCC 1-205(2)—would D’s argument hold weight that he was inexperienced under this section? See also 2-208.

B. Course of dealing and usage of trade (UCC 1-205 (1)-(6))

C. Course of performance or practical construction (2-208 (1)-(3))

1. Priority based on 1-205 and 2-208:

a) express terms

b) course of performance

c) course of dealing

d) trade usage

D. Court’s order of priority:

1. Express terms: language of contract to define chicken:  

a) plaintiff: since the smaller birds were young birds then the larger ones should be too (“words of a feather” argument); court rejects, gives counter-example using apples.

b) Defendant: says contract referred to Department of Agriculture standard (incorporation by reference)

2. Course of performance:

a) preliminary negotiations: exchange of telegrams, no mention of quality of bird

b) extrinsic evidence (in this case testimony)

c) exchange of  telegrams and telephone calls: plaintiff at first used word “chicken” referring only to broilers, but when defendant asked what kind of chickens, plaintiff responded “any chickens” and also answered affirmatively to “huhn” which refers to broilers and stewers.

3. Trade usage:

a) expert testimony

b) defendant: a chicken is anything but a goose, duck, or turkey

c) plaintiff: court here puts high burden on plaintiff to establish trade usage of chicken meant broilers (had to show that defendant knew or should have known that was the standard; UCC today not as lenient on defendant as a new entrant; UCC places burden on new entrants to learn trade usage

4. legal standards

a) incorporation by reference

b) Maxim of interpretation

c) Reasonable interpretation is that defendant wouldn’t have made a deal he would have lost money on (counter-argument is that merchants sometimes do this to attract new business, especially when they are new to an industry like here)

5. Course of dealing:

a) Defendant says plaintiff used the birds so that demonstrates the birds were OK; Scott: unfortunately that principle only applies when there is no objection, here there was an objection (same as in falconer where P used the glass windows but objected to the quality)

6. Basically there was roughly equal evidence that chicken was intended to mean “any chicken” and only broilers: defendant’s strongest points:  (a) “any chicken” interpretation is consistent with one of the dictionary meanings, (b) the defn of Dept. of Agriculture which the contract made mention of, (c) some trade usage, (d) with realities of market (otherwise D would have been inexplicably selling at a loss), and (e) plaintiff’s spokesman had in some way confirmed 

7. Side note: International K—Would have been sold on letter of credit; buyer can’t take possession of goods until pays. Handled through documentary transaction. The seller puts the goods into the hands of the carrier; gets demand draft and negotiable bill of lading. Even this in international trade doesn’t work sometimes. If the appropriate documents are forwarded to the bank, it will pay—seller has already been paid, which is the context of this case. Buyer is now forced to come to the states. 

125. Raffles v Wichelhaus, 582 (1864) [No K since no meeting of the minds]

A. Two merchants entered into a contract for the sale of cotton to arrive by a boat called “Peerless.” But there were 2 boats called Peerless that carried cotton that left the port at different times. It was established that the Buyer and Seller were referring to different boats. Buyer refused to take delivery and seller sued for breach.  

B. Court found no binding contract because there was no meeting of the minds. Interpretation: subjective approach; mutual mistake
1. Underlying assumption of good faith by court. If we looked at this today we would expect that the market has moved in favor of the buyer; not clear that a modern court would come to the same conclusion today.

Transactional law: writing the contracts; does it make sense to put all of the understandings that are important in the writing? And to be specific as possible to avoid ambiguity and vagueness? And then put in broad integration clause?

Litigation perspective: what happens in contractual dispute? 

126. Oswald v. Allen, 584 (1969) [no mutual assent]

A. D had 2 sep. coin collections & P examined them & made an offer of $50K for both. P thought that it was just for one.  

B. H: No K b/c words used to express agreement was ambivalent.  No K unless meeting of the minds.

	Restatement §20
	Effect of Misunderstanding 

Section (1): Equal culpability = no mutual assent 

Both parties unaware of ambiguity ( no K, unless they meant same thing (subj. test)

Both unaware of ambiguity & should be aware of other’s different interp. ( no K

Section (2): 

Where only 1 party knew of ambiguity, K interpreted as intended by innocent party. 

	Meaning of §20
	Culpability scale in adopting a meaning (or not)

· Intention principle: one party does something intending to hurt the other, then we pin the loss on wrongdoer

· Knowledge principle:

· Negligence principle: one party acts unreasonably under the circumstances

SL principle: neither party acts intentionally to hurt the either, then we allocate loss according to SL (the party who can most easily have avoided the loss)


127. W.W.W. Associates, Inc. v. Giancontieri, 586 (Ct App 1990)

A. Agreement for purchase of land with (1) mutual reciprocal cancellation and (2) merger clause. P argues provision for the benefit of the P— that the clause is due only to the lien on the property and could be waived; once waived, D can’t cancel. Trial court found that clause was unambiguous; Appeals reverses after taking into account extrinsic evidence. 

B. H/R Judge Kaye: reverses on the four corners rule. Where the document itself isn’t ambiguous, don’t introduce evidence that would make it ambiguous. 

1. Rationale: real estate transactions as commercial require greater certainty; this is SOF case, so it requires certainty. Contrast with Traynor in Masterson, who didn’t care that it was land contract under SOF. 

2. Other provisions within the text that gave absolute right to P; negative implication argument. 

3. Major real estate deal by sophisticated businessmen. This is not the circumstance where you would allow extrinsic evidence. 

C. Issue: if we believe that rules affect behavior and we use four corners rule, the behavioral incentive is careful drafting. 

1. Strongest argument in support of the P: they maintained the right to waive which they did on 5-13. Kaye’s answer: seller would have retained property interest to secure buyer’s paying the note—the value of the security is still subject to the pending legislation, therefore the seller would care if the litigation was pending as of 6-1. 

128. Pacific Gas v. GW Thomas (1968), 592 [admit if can bolster reasonable claim: Traynor]

A. D contracts to replace metal cover on P’s steam turbine, agreeing to perform all of the work at its own risk & to indemnify P against all loss or liability arising from performance. During work, P’s property was damaged for 25K. D indicated that it was only covering damage to 3rd party property

B. H: Evidence as to meaning of term of K must be admitted if lang. of K is reasonably susceptible to meaning argued for by the evidence. Rejects plain meaning rule.

1. Presupposes stability and precision language does not sustain. No fixed meaning. Only meaning in context. 

2. (1) default rules? (2) substituting his judgment for parties intent? 

	UCC 1-102
	(1) “Act should be liberally construed, interpretation according to underlying meaning & policies”

Courts violate this by taking a UCC section & saying “plain meaning is…”—contradiction to be a literalist of UCC

· Ambiguity issues arise where parties’ expressions are susceptible to more than 1 interpretation

· Plain Meaning, literal approach: K means exactly what the words mean in their simplistic state. If use plain meaning, the K is the exclusive source used to interpret the K. Words in the K are clear & unambiguous.  Intent from express language in K.

But how broadly do we go? What happens when meaning is eviscerated? By 1990, on statutory construction level courts have reverted back to plain meaning. 


129. Delta Dynamics, Inc. v. Arioto, 597 

130. Hurst v. WJ Lake, 601 (Or. 1932) [custom or trade usage is admissible]

A. Buyer wanted X amt. of scraps and was allowed to deduct $5 for each ton that was less than 50% protein & did so.  Seller asserted trade usage was: >49.5% = 50%. Buyer asserted plain usage of term. 

B. H: Court allowed the seller’s interp. Parole evidence of trade custom is admissible.

1. UCC would always let this in, using 1-205 as to what is trade custom; also look to hierarchy—what is trade custom, trade usage and course of performance. 

	Ejusdem generis
	Of the same kind (allows subsequent items in a list to be interpreted in relation to rest of items)

	Expressio unius est exclusio alterius
	Expression of one thing is to the exclusion of another

	Contra proferentum
	Judicial trend re: ambiguity( interpret against the author (lowest cost risk avoider)

	Noscitur a sociis 
	It is known from its associates


131. Issues to consider in interpretation

A. How far from the text are we willing to go to find out what the parties meant? This is similar to statute interpretation. To what degree are we bound to the text and to what degree can we look behind the statute to the purposes of the statute (legislative history). What was the intent of the parties? Where do we find evidence of that intent? (1) option #1 is to look at the “plain meaning” of the text—the four corners of the K itself. Literalism; parse through the text. (2) option #2 is to look at the context. Structural analysis (Stevens’ approach). 

Filling Gaps 

B. When promise is implied in fact: found by interpreting words/conduct

C. When promise is implied in law: reasonable expectations to fulfill contract in good faith 

D. Implied in law v. implied in fact. Making the same distinction that was made with respect to contracts implied in fact (not stated in the usual form, but conduct evidenced an agreement between the parties) and contracts implied in law (constructive contracts, the law constructs a contract where none existed. Paradigm is the doctor who comes to the scene of accident to unconscious patient. Court constructs a contract based on the equities. Remedy is restitution due to unjust enrichment. 

E. ***Philips: distinction is not as clear cut as the book makes it appear. 

1. When the law implies terms, one issue is whether you can change the terms that law applies. Ex.: immutable, normative (what should be the case), prescriptive rules. Rules that you cannot contract around. 

2. Default rules: what the parties would reasonably contracted to had they put it down. Descriptive rather than normative; if you don’t like the rule, then contract around it. presumably saves parties the time and expense of putting the rule down; Default rules also cover the unanticipated situation or the situation deliberately left unattended.

3. Penalty default rules: underlying is not exactly what most parties would contract to, but due to the fact that one party has superior knowledge. Warranty provisions in the UCC are penalty default rules. 

F. “Good faith” as the hotly contended issue. 

132. Dalton v. Educational Testing Service, 605 (Ct. of App. NY 1995) [zigzag case]

A. Student takes SAT twice, and does substantially better the second time around after taking prep course. ETS invokes contract clause and informs the student that score would be cancelled. ETS submits test to handwriting expert who concludes that the test was taken by another individual. ETS allows Dalton to submit supporting information (one of the five options available to Dalton under the contract). Submitted affidavits from proctor, students, test prep materials, mono. Though there seemed to be enough information that Dalton was present, but not conclusive that Dalton actually took the exam. 

B. Lower court finding: ETS breached contract of fair dealing; releases the score. Affirmed on appeal. 

C. Ct. of App.: (1) examines “good faith” requirement and (2) re-examines the relief of releasing the score. Kaye states that the ETS needs to use good faith in analyzing the facts. Does Kaye really agree with the lower court about fair dealing? Kaye more sympathetic to ETS. 

1. Opinion starts out strong, then back to limit; ETS must consider material, but it is the final arbiter. 

2. What is the judge afraid of here? Text-oriented. Doesn’t want to be final arbiter of SAT disputes. There is already a mechanism in place to arbitrate the dispute. Where would such open-ended inquiry lead? Promoting litigation, not limiting the contours of the dispute. Basic question about role of law in society. 

133. Burger King Corp. v. Weaver, 609 (11th Cir. 1999)

A. Weaver opens first franchise in 1976, and a second franchise in 1988. In 1989, BKC allows franchise to move into Weaver’s territory, even though there was nothing in his contract to that effect. Franchisee contends BKC breached contract in failing to deal fairly. 

1. Why franchisee? Brand name, reputation from day 1; set formula, expertise and know-how. 

2. Why franchisor? (1) Maximizing profits through incentive; (2) risk allocation and liability to customers—franchisee assumes some risk; (3) source of financing since franchisee must put in $$, more capital at cheaper cost. 

3. There was no exclusive territory provision. When would a franchisor include such a provision. 

B. H/R: the breach must stem from actual breach of express provision. Under FL law, no independent duty of good faith and fair dealing (diversity case brought under choice of law provision). 

1. Argument for Weaver: temporal—opened in 1988, and BKC opens in 1989. Weaver’s sunken costs. BKC must have known something else was in the works. This would get us away from the “exclusive” issue that Weaver would lose on, v. Weaver relying to his detriment making substantial expenditures. BKC should have disclosed this fact. 

	UCC 1-201(19)
	Defines good faith: honesty in fact in conduct or transaction concerned (subjective)

	UCC 1-203
	Obligation of Good Faith

In performance and enforcement 

This is not default—this is immutable, mandatory, prescriptive, normative. Can’t contract around this. 

Does not mention formation in terms of obligation for good faith. 

Posner: channeling behavior to find out as much information as possible during the formation process; we want people to acquire information. No duty to disclose because we want people to capture the benefits of their work. 

Once you’re in the K however, there is more duty because of vulnerability. We don’t want parties having to defend against opportunistic behavior. 

	UCC 1-102(3)
	Purposes; Rules of Construction; Variation by Agreement 

Sets the baseline standard of good faith as immutable. However, though we can’t contract around good faith, we can limit it—the agreement itself can set the standard by which it is measured. For Lewellyn this was immutable rule, but you can work around it somewhat (ETS v. Dalton). 

	UCC 2-103(1)(b)
	Definitions and Index of Definitions

Honesty in fact (subjective)

Observance of reasonable commercial standards of fair dealing of trade (objective)

Initial draft of UCC, Lewellyn had broad “good faith” definition, but protestations created compromise. Thus in the context of Article 2 (drafted by Lewellyn), good faith is both objective and subjective. Lewellyn liked the German civil commercial code, and derived his ideas from this code.  

	UCC 2-306(1)
	Output, Requirements and Exclusive Dealings

Good faith is standard in such contracts. This provision relates to doctrines of (1) indefiniteness, that there is no set amount—won’t fail for indefiniteness; (2) illusory promise; won’t fail for this because of requirement of good faith. No Lack of mutuality of obligation, no illusory promise since the K will be judged by good faith. 

Output K: agreement that requires buyer to buy all seller’s output 

· Risks that the buyer takes on: where set price and price goes lower.
Requirements K: agreement that requires the seller to supply the buyer with buyer’s reqs. 

· Risks that the seller takes on: where there is set price or formula for price and the market goes above that price, then the buyer will buy more than needed during market fluctuations since he can get it below cost. 

· Buyer can take advantage and sell on the open market, as in 1973 with fuel. 

Given these risks, why do we have these types of contracts instead? 

· Definite amount is unrealistic given that the contracts are of substantial duration and uncertainty (don’t know how many flights, cancellation, etc.). 

· Definite amounts are unrealistic given tremendous vulnerability inherent in the arrangement. 

· UCC uses good faith to deal with these inherent problems. 

	UCC 2-306(2)
	Exclusive Dealings

Best efforts. What beyond good faith is required in order to meet best efforts. Bloor was not UCC case, but remains the standard for best efforts (exclusive dealings) cases. 

	Concern in Weaver
	Line-drawing and litigation can of worms. How do we define good faith? How do we apply good faith? But how do we square this with implied in law contracts? If there’s unjust enrichment/restitution basis for contracts being implied in law, then why isn’t there in implied good faith duty in the contract itself? 

Why do we have so many lawyers? Why does law assume such as huge role in US society? Because of the diversity of society? 


134. Eastern Airlines v. Gulf, 610 (1975) [look at course of performance and dealing re: good faith]

A. Requirements contract. D’s alleges that P breached contract in bad faith through “fuel freighting.” Worldwide price movement and Gulf is trying to get out of bad deal contract. Alleging (1) illusory contract; (2) Eastern is in bad faith. Court finds that Gulf is really in bad faith. 

B. Holding: Good faith is analyzed through the established:

1. Course of Performance (2-208)

2. Course of Dealing (1-205(1))

3. Usage of Trade (1-205(2)) 

a) All become part of the contract when not objected to. 

b) Output & Requirements contracts. 

c) Why is it relevant that others in the industry have engaged in the same type of behavior? 

(1) Because even at the time they made the contract, Eastern was well aware of the risk of fuel freighting and this was something Eastern contracted around. 

	UCC 1-205(1)
	Course of Dealing 

(past agreements)

Repeated instances to a particular transaction regarded as establishing common basis of understanding for interpreting their expressions and other conduct.

	UCC 1-205(2)
	Usage of Trade 

Practice or method in the industry 

	UCC 1-205(4)
	Hierarchy with express terms 

· Course of Dealing (gets closer to the actual parties understanding)

· Usage of Trade 

	UCC 2-208(1)
	Course of Performance

As those “repeated occasions for performance by either party w/knowledge of the nature of performance & opportunity for objection to it by another

	UCC 2-208(2)
	Hierarchy with express terms

· Course of performance (this agreement: gets closer to the actual dispute)

· Course of dealing (prior contracts)

· Usage of trade 


135. Market Street v. Frey, 613 (1991) [Posner: good faith doesn’t require helping other side]

A. JC Penny did a sale/lease back w/Frey and retained an option to buy back below market value or if denied, an option to receive financing from Frey. Market Street buys JC Penny and tries to do both of these with Frey (but doesn’t tell about purchase from JC P) and Frey denies. GE goes to court to demand specific performance under P. 34. 

1. District court says Market Street violated good faith by not informing GE of P. 34. 

2. Getting $$. Sale lease back.

a) Option 1: Penny can borrow money and get mortgage; or 2d mortgage.

b) Option 2: Sell property to GE and lease back the property from GE. Why do this? Tax purposes. Deductions for amortization; deductions on schedule. Why does it make a difference whether Penny does this or GE? Because GE has more money, so they can take more deductions, i.e., making money off of Uncle Sam. 

B. Holding: Requirement of good faith doesn’t require part to tell other party about the terms that are unfavorable to them. There is no affirmative duty. They may have violated the knowledge principle; which is greater than the negligence standard.

1. Posner: likes the four corners role; text only (comparison with Traynor—let’s look at context). What’s troublesome to Posner about good faith? He’s uncomfortable with the notion that there is an express term which Orenstein exercised and doesn’t want this case to be the poster child for good faith cases. He makes two distinctions: 

a) No fiduciary relationship—indivisible goes beyond good faith, sets up affirmative duties. 

(1) How does this relate to Posner’s ideas in general? behavioral effect of rules articulated in economic sense. He wants people to go out and amass information to use, and we don’t want to subvert the principle. 

(2) Unlike context where you’re not amassing anything as in this case. Orenstein didn’t reveal that he was operating under P 34. 

b) Duty candor comes under performance, not in formation of contract. 

c) Essential question is state of mind of Orenstein. Hinges on distinction that it’s one thing to simply use superior knowledge v. exploitation of other party (opportunistic). This is a wavy line fine distinction. No duty of candor, but not allowed to engage in “sharp dealing.”  

136. Dickey v. Minit-Man, 617 (1954) [good faith default; legit business not bad faith = good faith]

A. LL leased lot to MM and was to get 12.5% of MM’s sales or at min. $1800/month. After 5 years, MM stopped running car wash except for the simonizing business. Value of MM increased, but gross sales decreased. LL’s land value increased and wanted to get more $. LL argued that MM didn’t use best efforts to maximize revenue. MM argued good faith standard.

B. Holding: Good faith, not best efforts b/c should have contracted for specific use if wanted this. Rule: Lessee is subjected to implied obligation to maximize profits under a percentage lease. 

1. What’s the court afraid of? This was legitimate business decision and court doesn’t want good faith to interfere with legitimate business purpose. Aggregate profit is greater. 

2. If there is a legitimate business purpose, what does it negate? Bad faith. Opposite negated so you must be acting in good faith. 

· Relational contract that goes beyond output or requirements contract. 

· What does it mean? 

· What are the contexts in which we use it? 

· Not acting in bad faith on one end of the continuum (which equals good faith) v. affirmative conduct in exclusive dealings (best efforts) due to the enormous vulnerability inherent in the relationship. 

· Asymmetrical vulnerability can go both ways—if manufacturer pulls out, the distributor loses all sunken costs such as advertising; if the distributor does nothing, then manufacturer does not get the benefit of the bargain.

· 2-306(1): “good faith” 

· 2-306(2): “best efforts”

137. Bloor v. Falstaff Brewing Company, 619 (US Ct App 1979)

A. Best efforts to maintain high level of sales. Trustee in bankruptcy (for Ballantine) claims Falstaff breached best efforts thus triggering the liquidated damages clause. Falstaff is keeping the beer alive so that it only has to pay minimal royalties instead of damages. Falstaff claims they were losing money on the beer. 

B. Contract explicitly said “best efforts” so the court took this case to be highpoint. Also, Judge Friendly was considered one of the leading judges of the last generation. 

1. Even if you’re losing money you have to make an effort. What’s the sense behind it? You don’t have to go into bankruptcy, but you will have to incur losses. How do we understand this: 

a) Allocation of risk in the contract based on uncertainty in the market. This is true even in non-relational contracts such as forward contracts. I contract for oil delivery 6 months from now based on guestimate—but we know it’s unlikely to be on the mark. But the contract still serves a purpose of protecting the buyer/seller. We don’t allow Falstaff’s defense in other contracts, so we’re not going to allow it here. 

2. Measure of damages: tacked on to sales of similarly situated beers. 

C. Notes: Best efforts

1. UNIDROIT principles: International convention for the sale of goods. UNIDROIT is the European analogue to American Restatements, applicable if the parties drawing up the contract insert statement of applicability. US companies generally more comfortable with UNIDROIT. 

2. Posner’s idea of best efforts: treating all customers the same, including the non-complaining ones. Olympia Hotels Corp. v. Johnson Wax Dev. (1990). 

3. Lucas v. Hamm (1961): law is so complicated, one hasn’t committed malpractice by not knowing it. 

4. “As if a single firm”: Professors Goetz & Scott theory of joint-maximization criterion. Parties stop once marginal cost exceeds marginal benefit (marginal revenues). 

a) Why don’t we have situation instead where: (1) manufacturer distributes its own product. Idea behind exclusive dealing is that you take the manufacturer’s cost and distributors cost (less than the manufacturer on its own) and the total cost is less. Thus, more efficient and more competitive in the market. Taking advantage of capacities and efficiencies of two parties which are in the aggregate cheaper. 

b) What should NOT be counted as a cost? The $.50/barrel because it was an intra-firm exchange—the marginal costs curve (taking into account exclusive contracts) should exclude the cost therefore going out a lot further on the marginal revenues than in other arrangements. 

c) Why do we need a legal standard? To coach you to go beyond the point you voluntarily go to. The dispute is how much beyond must you go? Best efforts are as if was an integrated firm. 

D. What underlies this case: (1) Falstaff got its benefit at the beginning of the deal when it bought out one of its competitors. Now seeking to not have to pay for up-front benefit. (2) Aggregate purchase price in part based on number barrels sold, based on a minimum. Effectively trying to deny Ballantine the benefit of the bargain by keeping it alive just as long as doesn’t have to pay the liquidated damages. 

138. Best Efforts

A. UNIDROIT principles: International convention for the sale of goods. UNIDROIT is the European analogue to American Restatements, applicable if the parties drawing up the contract insert statement of applicability. US companies generally more comfortable with UNIDROIT. 

B. Posner's idea of best efforts: treating all customers the same, including the non-complaining ones. Olympia Hotels Corp. v. Johnson Wax Dev. (1990). 

C. Lucas v. Hamm (1961): law is so complicated, one hasn't committed malpractice by not knowing it. 

1. "As if a single firm": Professors Goetz & Scott theory of joint- maximization criterion. Parties stop once marginal cost exceeds marginal benefit (marginal revenues). 

2. Why don't we have situation instead where: (1) manufacturer distributes its own product. Idea behind exclusive dealing is that you take the manufacturer's cost and distributors cost (less than the manufacturer on its own) and the total cost is less. Thus, more efficient and more competitive in the market. Taking advantage of capacities and efficiencies of two parties which are in the aggregate cheaper. 

3. What should NOT be counted as a cost? The $.50/barrel because it was an intra-firm exchange-the marginal costs curve (taking into account exclusive contracts) should exclude the cost therefore going out a lot further on the marginal revenues than in other arrangements. 

4. Why do we need a legal standard? To coach you to go beyond the point you voluntarily go to. The dispute is how much beyond must you go? Best efforts are as if was an integrated firm. 

D. What underlies this case: (1) Falstaff got its benefit at the beginning of the deal when it bought out one of its competitors. Now seeking to not have to pay for up-front benefit. (2) Aggregate purchase price in part based on number barrels sold, based on a minimum. Effectively trying to deny Ballantine the benefit of the bargain by keeping it alive just as long as doesn't have to pay the liquidated damages. 

139. Zilg v. Prentice CB530 [good faith used in publishing industry; maximizing interest of both parties]

A. Author wrote a scandalous book about DuPont and PH agreed to publish at its expense. PH reserved right to set sales & determine adv. & then decided it was too controversial & would not sell it anymore. Not governed by Article 2, b/c it’s not sale of goods, it’s sale of intellectual property. 

B. R/H: Court can’t imply best efforts when conflicts with existing terms of contract; PH used good faith/best business judgment

1. Rationale: stayed true to the party’s intents and their relationship and associated risks.

2. **DEFAULT RULE: Good Faith & reasonable efforts in publishing industry, or publishers won’t agree given the uncertainties in the industry. 
3. Is this standard only good for the publisher? Not according to the court—finds that the lower court was wrong in “best efforts”; this is good for both, because we want publishers to accept books (and since they lose money on many of the books they publish). This is good for the publishing industry as a whole. 
140. Bak a Lum v. Alcoa, 364 (SC NJ 1976) [need reasonable notice]

A. BAL contracted to be Alcoa’s exclusive distributor of northern NJ and took steps in anticipation of future business (built a warehouse). Alcoa knew about this, hired four additional distributors and didn’t say anything and then canceled oral agreement. BAL standard was best efforts (standard under 2-306 (2) in exclusive dealings).

B. Holding: Alcoa guilty of bad faith; BAL had relied on its promises and need reasonable notice before terminating the agreement. Even if they didn’t violate the intention principle, Alcoa certainly violated the knowledge principle. 

141. Lockewill v. US Shoe Corp., 638 (8th Cir. 1976) [reasonable notice if no time limit]

A. P had exclusive right to sell Papagallo shoes and spent effort and $ for marketing. D acquired shoe line 9 years later and allowed another to sell the shoe line. P sued for breach.  

B. Holding: Since no time duration in the contract, termination at will by either party should be followed as long as reasonable notice. But, here the reasonable time period had passed, the P was able to reap benefits with profit for efforts expended.

C. How to distinguish between the two cases: 

1. Lockewill probably knew that the arrangement was going to end, therefore should not have relied on the exclusive deal.  

2. Neither court finds anything wrong with termination, emphasis is on notice. 

3. Distinction is in type of notice.

4. Williams already re-couped investment. There was no reliance in Lockewill. Plaintiff did not rely to detriment. Couldn’t reasonably expect that the small shoe store would be the only dealer. 

5. More moral ambiguity in this case. 

142. Sheets v. Teddy's Frosted Foods, 642 (1980 CT SC) 

A. Plaintiff, Sheets, claiming he was wrongly dismissed as quality control director, by defendant employer, Teddy's Frosted Foods. 

B. Lower court found employment was employment at will and thus employer has right to terminate employee without cause. 

C. Supreme Court decides case under tort law, rather than contract law. Grants 'tort' of unlawful discharge. 

D. Defendant had drawn employer's attention to numerous violations of FDA regulations in labeling, claims he was fired for attempting to insure compliance with FDA. 

E. Public Policy consideration: want to promote adherence to FDA rules. 

F. Difference between tort and contract doctrine of wrongful discharge: 

G. Damages--intentional torts can give rise to punitive damages. 

H. Don't want to disturb too much existing contract doctrine. 

I. Collateral source rule: in torts, don't consider other sources in reducing damages, whereas in contract, damages are reduced by other sources. 

J. By switching from contract to tort law, Court puts burden of proof on employee--needs to show that employer had malicious reason for termination, and then prove it. 

K. Gilmore's 'death of contract'--thesis that tort law is subsuming contract law. Court is not necessarily subsuming contract with tort, but is finding this to be appropriate place to apply tort law rather than contract law. (Judge and Gilmore were on Yale faculty simultaneously). 

L. Different use of pubic policy: in previous cases we've looked at, public policy has been used defensively (contract should not be enforced because it would violate public policy). In this case, public policy is being used affirmatively, to craft new tort/give cause of action. 

M. Arguments against wrongful discharge tort: 

1. Frivolous litigation 

2. Threats to employers 

3. Overturning contract law and right of employer to fire someone at will 

143. Burnham v. Karl & Gelb, 647 (2000 CT SC) 

A. Plaintiff was dismissed after reporting office's violation of Dental Association Rules, relying on Connecticut whistleblower statute. 

B. Court upheld dismissal of plaintiff's claim, saying whistleblower statute only covered reporting of violations of rules from any public body, and State Dental Association was not public body. 

C. Law develops by analogical application, however, which would have allowed analogy of Public Body to Dental Association for whistleblower rule. 

D. Public policy issues: economic impact of wrongful discharge doctrine--possibly much greater than actual damages in lawsuits (because of avoidance behavior). 

144. Balla v. Gambro, 648 (1991 IL SC) 

A. Balla went to lengths to prevent employer from purchasing dialysis equipment that was not in keeping with FDA regulations. 

B. Court is reluctant to extend retaliatory discharge tort doctrine to attorneys, would adversely effect attorney-client privilege. 

C. Inappropriate for client to bear cost of attorney adhering to Rules of Professional Conduct. 

D. Rule followed in Jacobson v. Knepper & Moga, (cb650), allowing no retaliatory discharge tort for attorney who reported his firm's illegal practices. 

145. Nanakuli Paving & Rock Co. v. Shell Oil Co., 651 (1981 9th Circuit Court of Appeals) 

A. Nanakuli bought all asphalt requirements from Shell under long-term contract. 

B. Claims that price-protection is a usage of trade in Hawaii and that Nanakuli failed to protect it. 

1. Issue of which trade usage is being defined for: Nanakuli argues that price-protection should go across trade barriers--i.e., supplying to asphalt trade, but Shell is not defined by asphalt trade. Should usage of trade applying to trade of buyer or seller? 

2. Events occurred during oil embargo. Oil is key ingredient in asphalt product. To what extent should 'unanticipated' rise in price of raw commodity be shared by customer? 

3. Court is protecting reliance interest, since Nanakuli had given firm price for its work on the basis of expected price from Shell. 

146. Columbia Nitrogen Corp. v. Royster Co., 660 (1971 4th Circuit Court of Appeals) 

A. Contract where someone agreed to take 31,000 tons of phosphate a year, only took 10% of that, claims trade usage is that this is estimate. 

B. Court agrees to trade usage argument. 

Chapter 5: Remedies for Breach 

UCC 2-700 

Rest. 347(a): aggrieved party can sue for lost value resulting from breach

Rest. 347(b): aggrieved party can sue for incidental and consequential damages

	Catalog
	Sellers (2-703)
	Buyers (2-711)



	Substitute performance
	2-706 (re-sale)

Re-sell the goods to someone else and charge the difference to the breaching buyer. Measure of damages is difference. 
	2-712 (cover)

Buyer can buy goods elsewhere, as long as effort is reasonable.

Fixes damages as difference between set price and actual price. 

What’s reasonable? Look at circumstances at the time and the existing market for the buyer.

	Market based Damage remedy

(in case the party does not immediately substitute)
	2-708 (1)

Difference between market price the seller would have gotten from the buyer after repudiation (in situations where the market price goes down)
	2-713

Difference between market price the buyer would have gotten from the seller after repudiation (in situations where the market price goes up)

** Buyers that cover cannot use this remedy—but there sellers can get the windfall

	Non analogous damages
	2-708(2)

Alternatively, seller can get lost profits (though not available to buyers, and very controversial)
	2-714

Assume buyer accepts the goods, but they’re the wrong quality. 

	Fulfillment 
	2-709
	2-716 (1)

Force party to perform. Specific performance where the goods are unique. 

This is about fulfilling expectations. Why is this only true when the goods are unique?

(1) Economic justification

(2) Historic justification based on system that no longer exists—chancery courts developed idea of remedy if there was no remedy at law. If there was a remedy of damages, then there was a remedy at law. 

UCC comments ** Inability to cover is evidence of “other proper circumstances” (typical situation today is requirement/output Ks)

	Incidental
	2-710

Incidental
	2-715

Incidental and Consequential damages

	Liquidated damages
	2-718
	2-718


Specific Relief

147. Klein v. PepsiCo [Specific performance ONLY where money damages are not adequate]

A. P wanted to buy a used corporate jet & contacted UJS, who told P about suitable jet owned by D. Klein had to pay UJS for services of finding. P’s employees inspected D’s jet & D flew it to AK for P to personally inspect. P paid Janas $200,000 as a deposit and told him to offer 4.4 million. D countered to UJS with $4.7 million, then lowered it offer to 4.6 million, which UJS accepted with the intent to sell the jet for $4.75 million. Within a week, D’s chairman used the jet and asked that it be withdrawn from market. P sued seeking specific performance

1. Was there a contract? Could UJS get specific performance of the contract? 

a) Agreement never reduced to written instrument. PepsiCo says there was therefore no contract. Statute of frauds?

(1) SOF under Article 2 is bare-bones. 

(2) Court finds contract based on (1) conduct of parties 

b) PepsiCo saying that condition wasn’t satisfied because it didn’t pass inspection. Court’s answer—phony argument because you agreed to make repairs. Hence, contract. 

c) Real reason for pulling out of the deal? Chairman likes the jet. 

B. H: As per UCC 2-716, a non-breaching buyer of goods may seek specific performance of the K if the goods sought are unique. Money damages were recoverable and other comparable jets were available for purchase. UCC 2-713 provides P w/diff b/n market price and K price & 2-712 allows P to cover.

C. Specific performance may not be awarded where there are substitute goods that can be purchased to satisfy the original K.

148. Laclede Gas Co. v. Amoco Oil Co. [specific performance granted when high public interest] 

A. P and D agreed to a requirements K where D, as supplier, was to provide the necessary supply facilities. P, as distributor, was to pay D $.04 per gallon above a particular posed price. P could terminate the agreement on 30 Days’ notice at the end of any year or when natural gas mains were extended. D had no right of termination. After a price dispute, D terminated the agreement, claiming that it lacked mutuality. P sought an injunction against the continuing breach.

B. H: Ct. granted injunction

1. When high public interest, the more likely a ct. will grant remedy b/c there are external effects, which can’t be captured by the damage formula.

149. Northern Delaware Industrial Development Corp. v. E.W. Bliss Co., 464 (1968 Delaware Chancery Court ) 

A. Plaintiff is trying to get specific performance to force Bliss to hire more workers to finish work faster since mill is being shut down for longer than contract specified. 

B. Impractible for court to supervise additional hiring; might not even be more effective. 

C. Courts have become more willing to apply specific relief since this case, however. Sometimes injunction is not more work than calculating damages; also sometimes it is easier to settle things at once with court supervision (Brown v. Board) rather than years and years of damages cases. 

150. Northern DE Industrial Develop. Corp. v. EW Bliss Co. [refusal of specific performance]

A. PEE complained POR did not complete steel plant in time

B. H: Cts. should not carry out specific performance orders where impractical to carry out unless in public interest or special circumstances.

1. Court sees a morass of supervision it doesn’t want be a part of, and which may not even be helpful. Averse to remedy that required continuing supervisory role. Too onerous a role 40-50 years ago. This is not quite the same as now—court’s may be more willing to take on this role now. 

2. performance of K for personal services (even if unique) won’t be affirmatively enforced

151. Walgreen Co. v. Sara Creek Property Co., 465 (1992 7th Circuit Court of Appeals) 

A. Sara Creek agreed to not lease space to any other pharmacy in lease with Walgreen. 

B. Mall lost anchor tenant, Sara Creek wanted to lease to Phar-Mor, which included pharmacy. 

C. Plaintiff's counsel seems to be making law and economics argument, appealing to Posner's other writings. 

D. Argument: no so bad to breach contracts, provided that the result is more efficient--can make aggrieved party whole and goods end up with better party. 

1. Posner does not agree with efficient breach theory, in this case, however: with either specific performance or damages you can have 'efficient breach'--parties can then negotiate the cost of terminating the contract, rather than having the court figure out damages. 

2. Damages decided in court are also inaccurate. Private/market forces are more likely to come up with reliable estimate of damages. 

Measuring Expectation

152. Two main actions available to seller: 

A. UCC § 2-706: seller can recover difference between contract price and resale price 

B. UCC § 2-708: Seller can recover difference between contract price and market price 

C. Reason to use market price: shouldn't make aggrieved party have to go through trouble of finding another buyer. 

D. Reason to use contract price: avoids difficulty of proving market price. 

1. Example: contract price $1000, seller resells for $900, market price was only $800. How much recovery to permit? 

2. Courts will often award the greater difference, between contract and market. Gives seller choice of which remedy it wants, although some scholars argue would be more efficient to use the same measure always. 

3. UCC § 2-704 (2): When manufacture is not complete, seller may either complete the manufacture and use § 2-706 or § 2-708 to get damages, or may halt manufacture and sell scrap, and then sue for profit on deal. 

E. Hypos:

1. K price is $1,000; Buyer repudiates; Seller resells for $800; Market price is $900

a) 2-706(1) damages are $200 (contract re-sale damages)

b) 2-708(1) damages are $100 (contract market damages)

c) Allowing the seller to reap the first option reduces the burden of proof. Not putting the burden of proof on the aggrieved party, but on the breaching party. UCC 2-706(1) is a way out of the proof problems of 2-708(1), but must sell in reasonably commercial manner. 

2. K price is $1,000; Buyer repudiates; Seller resells for $900; Market price is $800

a) Seller made $100 per unit, but wants damages for difference between market price at $200 under 2-708(1)

b) Two ways to look at this: 

(1) Looking at contracts in the aggregate and probability if we want to allow for efficient breaches. Over time, however, we want this to approximate the market. 

(2) The view of most courts is that the two provisions are alternative approaches and that even though the Seller sold at higher level than market, the Seller can choose which damages they want.

3. 2-704(2) ** This is a situation where 2-706(1) or 2-708(2)

a) Specialized goods and Buyer breaches

b) Seller has the option of scrapping the manufacture and getting lost profits minus any costs saved. 

153. Lost Profits ** When 2-708(2) isn’t enough: Lost Volume 

A. Common law held replacement – UCC 2-708(2) goes beyond the common law.

154. (B) RE Davis v. (S) Diasonics CB494 (1987) [S damages for non acceptance or repudiation 2-708(2); Test is capacity and whether profitable].

A. P had to breach a purchase K with D (because someone breached with them), and when D resold the equipment for less, P sued to get its full deposit back. 

1. D counterclaims under 2-708(2). P answers that there was no lost profits because of replacement. There was no lost profit. Seller answers that the second sale did not replace the first, because S would have made that sale anyway. There was no replacement. 

2. S argues: capacity to sell as standard. Court says it’s not about capacity; it’s about whether it would have been profitable to supply both units, in addition to capacity. 

3. No contract market differential under 2-706(1).

4. No contract re-sale differential under 2-708(1). 

5. Argument not in the case could be that the $300K was liquidated damages (but not made).

B. H: Court found for D: could recover lost profits under 2-708(2) b/c volume K

1.  Volume seller: (1) whether seller had capacity to produce the breach units in addition to its actual volume (2) whether it would have been profitable for seller to produce both units—based on law of diminishing returns.

C. Why replacement may be flawed

1. Marginal revenue graph

2. What is the real shape of marginal revenue line? For a perfectly competitive market for an individual firm, the line is flat (since the market sets the price)—you get the same of profit amount for every sale. Price taker. 

3. The marginal costs curve starts out high, then goes low, then comes up again when capacity is strained (and you need to build a new car plant). 

4. For Diasonics, the competitive market sets the price, ultimately with a declining marginal revenue curve. The real question for a company like Diasonics is whether they would have had the capacity to produce both. 

5. If buyer pulls out, you’re not in the same position now or for the future. Now you still have to exert sales effort to sell; planning for the future. 

Buyer’s Remedies

Analogous remedies

2-712: cover

2-713: 

Seller & Buyer. K price is $1000/unit; B pays $1,200; market price is $1,000. 

Under UCC 2-712: cover the difference equals $200. Under UCC 2-713: the difference between the market price is $100. 

155. Laredo Hides v. H&H Meat Products CB490 [Buyers Right to Cover under UCC 2-712]

A. P K to buy all of the hides produced by D from March to Dec. (output K).  D cancelled K & P sued to recover extra $ on replacement goods (purchased hides from 3rd party). D (Seller) says P didn’t prove the market price. 

B. H: Ct. found P could buy goods elsewhere (cover) and recover difference

C. TEST: P needs to show:

1. P acted reasonably

2. P did nothing to inc. its damages beyond what was necessary (2-712)

D. Ct. wants P to be able to act quickly so apply 2-712; easier to show acted reasonably than to prove cover is mkt. value

E. Under 2-712, when a seller refuses to acknowledge a K or refuses to deliver the goods under a K, a buyer will be entitled to damages if she covers by “making good faith & w/o unreasonable delay any reasonable purchase of or K to purchase goods in substitution for those due from seller”  

F. **immaterial if not cheapest or most effective or identical

G. cover is not mandatory

H. In order to give Expectation damages, the court must give P cost to put him where K would have placed him.  When D breached K, ct. more apt. to give cover damages rather than mkt.

Limitations on Damages: Avoidability 

156. Tongish v. Thomas, 495 (1992 KS SC) 

A. Tongish, farmer, was going to sell seeds at $13 for large and $8 for small. Market price increased over contract price. Tongish breached contract and sold to another buyer at higher price. Original buyer (Coop) was going to resell seeds with small handling fee to another party. Buyer was awarded $455 in damages, based on its loss of handling charges. Buyer wants damages under § 2-713, which would award it difference between market price and contract price. 

B. Seller's conduct in this case, as contrasted with Allied case, was more culpable--court is more willing to assign greater damages based on market prices because Tongish's breach of contract was more intentional. 

1. 'Permanent Editorial Board' of UCC: current comments to 2-713 suggest that, where buyer has covered, court should use cover as remedy. 

2. Case where buyer does not cover immediately, but does over time: § 2-712 talks about covering without unreasonable delay. Courts will generally still permit market damages. 

3. Market based damages are usually fixed at time buyer learns of breach rather than when contract would have been performed (time of tender). 

4. UCC was drafted with idea that often the buyer would learn of breach after time of tender, thus damage calculation would go back to time of tender. See UCC § 2-723. Also, analogous seller's remedies (§ 2-706, § 2-708): market-based damages that seller gets are at time and place for tender. 

C. Statute on its face, however, assesses damages when the buyer learned of breach. 

D. Llewelyn may have meant that damages should be assessed whenever buyer learns of breach, regardless of whether it is after time of tender. 

E. Three Mitigations on Damages 

1. Non-aggrieved party must be avoid intentionally increasing damages 

2. Damages must be foreseeable 

3. Damages must be calculable with some degree of certainty 

157. Rockingham County v. Luten Bridge Co., 492 (1929) [No right to pile damages]

A. Aggrieved party continued to build bridge after County breached contract and said they did not want bridge to be built. 

B. Court will not award damages to seller based on the damages they created for themselves by continuing work after county cancelled order. 

1. UCC § 2-704(2) permits seller to complete manufacture after breach to avoid loss; however, a bridge cannot be resold to another party unlike manufactured goods. 

158. Parker v. Twentieth Century-Fox Film Corp [Duty to mitigate—but not if opportunity is inferior]

A. Shirley Maclaine Parker contracted to make Bloomer Girl and 20th Century Fox breached the contract.  She was to make $750,000. She sues. What should she get?

1. Rule:  If you mitigate the loss of the contract then you have to subtract that amount out from the damages. If she becomes a lifeguard, for the 14 weeks for $200 a week, then you subtract that out.  

2. In this case, she refused alternative employment by declining a role in Big Country which would have paid her the same $750,000. She refused that role. What is the appropriate remedy?

3. The court gave her the full recovery because Big Country is inferior.  

4. The courts makes a difference between goods and people, favoring personal autonomy and personal value.

159. Jacob & Youngs v. Kent, 507 (1921 NY Court of Appeals) [substantial performance = contract price – damages resulting from difference in value]

A. Contractor built a house, specifications called for a pipe made by Reading. Plumber subcontractor installed another brand of pipe, unbeknowst to contractor. Other pipe is of comparable quality, but different brand. 

B. Buyer refuses to pay remaining amount as architect cannot certify that house is built to specifications, since different brand of pipe is used. 

C. Argument as to whether promises are dependent or independent. Contractor claims promises are independent--buyer still has to pay for construction, and then can sue for damages if they want. Buyer claims he doesn't have to pay if work is not done as specified. 

D. Cardozo says promises are independent, and that damages should be calculated based on difference in value, rather than on cost of removing installed pipes and replacing them with Reading pipes. 

E. Cardozo is trying to avoid waste, mitigate damages. In construction contracts, there is a rule of 'substantial performance'. When contractor substantially performs, he is entitled to contract price, and buyer is entitled to any damages resulting from difference in value. 

160. Peevyhouse v. Garland Coal Co. (1963) [Diminution in value]

A. Strip mining and restitution Oklahoma. The mining company did not restore the land as promised in the contract. Garland's standard contracts have a restitution fee of $3000, but Peevyhouse would not sign such a contract. After the mining, Garland breached.

1. What is the appropriate remedy?

2. Peevyhouse want the cost of performance standard- $29,000
3. Garland wants the diminution in value standard difference in the land - $300
4. Both standards are ways to fulfill expectation.

B. The court believes that there are times when it is o.k. to breach of contract. To penalize Garland to this extreme, would put a chilling effect on future contracts.  

	Diminution of Value

Substituting ct.’s deal for parties deal


Rewards a ‘willful’ breach

Relies on ‘economic’ value

Invites disingenuous deals

Economic arguments (some moral as well)


	Cost of Completion: DEFAULT

loss of flexibility / failure to accommodate unexpected circumstances

over compensation

encourages waste / inefficiency

appears to deter efficient breach 

Moral arguments


C. “Efficient breach” – law and econ term for a situation where the victim of breach can be made completely whole & the breacher still comes out ahead. Should have a set of rule that encourage breach in these situations.

D. In Peevyhouse & Groves the court struggles with which way to measure damages.

E. In cases where there would be economic waste by enforcing completion, the sensible choice is diminution. 

F. Don’t want to reward people ‘willfully’ abandoning their promises
Limitations on Damages: Foreseeability

161. Hadley v. Baxendale, 521 (1854) [F/S rule codified in 2-715(2)(a)]

A. Held: P cannot recover for these lost profits. The lost profits were not foreseeable to a reasonable person in D’s position, nor was D on notice of the special fact that the mill was closed due to the broken shaft.

B. Limiting liability in response to the industrial revolution (similar trend today). 

C. General rule: limits the damages which courts will award for breach of contract. The "rule" says that courts will not award consequential damages for breach unless the damages fall into one of two classes: 

1. Arise naturally: The damages were foreseeable by any reasonable person, regardless of whether the defendant actually foresaw them; or 

2. Remote or unusual consequences: The damages were remote or unusual, but only if the defendant had actual notice of the possibility of consequences.

D. Philips’ story of half million dollars in stock certificates: would the locker really be liable if someone broke in? 

E. Production of information problem: who is the lowest cost provider of information? 

F. Was this case decided correctly? Even under the facts, there’s a good chance that the D did have notice. 

1. What kind of notice would be required? In writing? To whom? UCC 1-201 deals with notice/notification to organization. Must be to someone within the organization who knows how to deal with the information. 

G. Note that 2-715(2)(b), unlike 2-715(2)(a), includes as consequential damages "injury to person or property proximately resulting from any breach of warranty," the tort standard.

Limitations on Damages: Certainty

Speculative damages? Where do most of these cases come from? Future profits. While past profits can be a guide, they’re not definitive. This is why Posner granted injunction against Sara Creek because diminution was hard to quantify. This is basically like providing specific performance. The problem is particularly troublesome with new businesses without history (as compared with existing businesses). Often there isn’t enough certainty to calculate damages. 

162. Liquidated Damages

A. When K provides formula for what the damages will be in case of breach 

1. One point of tension is that penal damages are not allowed in K law—these are usually penal damages in disguise. 

2. Second point of tension is who has authority. Before, these questions were all in the judicial sphere; now the private parties are deciding for themselves. Courts sometimes don’t like to give up this authority. 

B. Pros/Cons of liquidated damages:

1. Pro: When difficult or uncertain what the damages will be. Avoiding uncertainty; the more uncertain, higher transaction costs. 

2. Pro: The more uncertain, the less you know what your liability is if you breach. Reducing Risk. 

3. Con: public law not private law should determine damages—more consistency? This is basically an empirical question however, and it could go either way. 

4. Con: penal damages disallowed in contract law. This is especially troublesome in consumer transactions (adhesion contracts). 

C. Enforceability depends on liquidated damages v. attempted penalty

D. UCC 2-718: damages may be reasonable in light of anticipated harm OR actual harm  

163. Wasserman’s v. Township of Middletown, 543 (1994) [reasonable stand. for liquid. damages]

A. D canceled a lease w/D but refused to pay the damages ((1) pro-rata reimbursement of improvement costs & 2. 25% of average gross receipts for one yr) outlined in the cancellation clause of the lease

B. H: Upheld (1) and not (2) b/c unreasonable since it does more than compensate for actual loss

1. Liquidated damages provision will only be enforced if its level of damages is a reasonable forecast of just compensation for a potential breach & the potential harm is too difficult to estimate

C. Essentially came pretty close to the amount of lost profit by giving 25% of one year. Philips thinks it took into account the three prongs of the UCC analysis, and that the court was wrong 

	UCC 2-718
	Liquidated or Limitation of Damages; Deposits

· Three criteria: (1) reasonable in light of anticipated or actual harm; (2) the difficulty of proof of loss; (3) inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.

· Internal inconsistencies: The more you can show actual harm, the less easy it is to show difficulty of proof. 

· Anticipated harm v. actual harm – must it be reasonable in terms of both? Some commentators think reasonableness vis-à-vis both anticipated and actual. Philips thinks it was really more targeted towards anticipated. Some courts won’t hold up LD if anticipated is reasonable but actual isn’t. 


Promises. Remedy is not apart from the subject matter of the contract; it’s part of the contract. Therefore doesn’t the fact that parties actually have put the remedy into the contract show it really is part of the contract. The remedy is not separate but part of the mutual promises the parties made to each other. 

Chapter 7: Performance & Breach 

Conditions: Express

164. Luttinger v. Rosen, 655 (SC CT) [due diligence in attempting to satisfy conditions]

A. Buyers want their down payment back for real estate after they couldn’t get mortgage at % they wanted (which was condition expressly stated in contract).

1. Why support this opinion? This is what the contract stated, though it’s a pretty close case. Philips: the interest rate granted in part hinges on what you show the bank. Pretty easy to fail the mortgage. What is due diligence? Philips argues this is the equivalent of an option. 

2. spectrum: good faith; reasonableness; due diligence; best efforts. 

3. How could a seller make it up? 

a) The seller could reduce the purchase price so that the difference would be inconsequential. Discounting the price. 

b) The seller could contribute more to the down payment in order to reduce the interest rate. 

c) The seller could guarantee part or whole of the loan. 

d) The seller could offer to finance some as well. 

B. Rule: Failure of a condition renders a contract unenforceable; not necessary to perform futile acts in order to satisfy condition; requires due diligence. 

165. Doubleday v. Curtis, 679 [good faith dissatisfaction]

A. Condition: “Balance due upon acceptance of complete satisfaction of manuscript”

1. Need good faith dissatisfaction before termination will be valid, BUT look at publish. industry’s standards

2. Court imposes honestly but not skillfully standard; Policy: 

a) How would jury decide “skillfully”? court looking for substantive standard that doesn’t necessitate judicial querying. 

b) won’t maintain too high of a standard b/c no publisher will take clients, and no books

c) allocation of risk: risk should fall on the writer, because the writer can shop around for different publishers. 

3. Curtis argues that the condition wasn’t met through the fault of the publisher. Curtis argues that Doubleday prevented him from meeting the condition. 

166. Solving the problem of Conditions: Third Party Satisfaction

A. These are especially found in construction contracts, engineers. Think about Jacob—architect won’t issue certificate (third party) because the wrong pipe was used. What’s the hard part? 

B. The fact is that the 3rd party is frequently working one of the contracting parties. What is accomplished by having 3rd party approval? 

Subjectivity vs. expertise as the main reason? Contrast with Doubleday (where Doubleday was the party with the expertise). 

1. Extralegal incentives & impartiality: reputation. The third party has a lot to lose and doesn’t want to lose reputation in the industry. May also want to build relationships.    
Peacock Construction CB674 [lowest cost avoider]

C. General contractor sued by 2 subcontractors for fees that they did not get b/c owner had died. The condition stated that w/in a # of days of completion, the general contractor would get $ from owner and then pay the subcontractors

1. Holding: General Contractor Must pay

2. Rationale: Gen. contract. must bear risk b/c not explicitly shifted to subcontract.: go to lowest cost avoider

3. Assumption is that GC is bigger than SC; SC more likely to become insolvent from non-payment. 

Mitigating Doctrines: Prevention, Waiver, Estoppel Election

Chapter 8: Basic Assumptions; Mistake, Impractibility, and Frustration

Constructive Conditions

D. Contract does not explicit condition one party's duty on other party's performance, but Court imposes constructive conditions of exchange. 

E. Best example in UCC § 2-507 (1) and UCC § 2-511 (1): buyer's duty to pay is conditional on seller's tender of delivery 

F. Sometimes give harsh results, causing forfeiture, resulting in some mitigating doctrinee: 

1. Waiver 

a) Payment for work is conditioned on architect's approval; if party pays prior to approval, may have waived condition. 

2. Estoppel 

3. Elections 

a) Buyer's obligation is conditional on obtaining certain mortgage terms. Buyer doesn't get terms, but goes ahead with purchase. Buyer is electing to obligate itself regardless of condition being fulfilled. 

Strict vs. Substantial Performance 

G. UCC § 2-601: If goods or tender of delivery fail with respect to any part of contract, buyer doesn't have to accept and pay for goods. 

H. Much easier to resell goods than property, thus permitting buyer to refuse purchase is not unfair. 

I. UCC § 2-508: Allows seller to remedy improper tender or delivery if buyer rejects under § 2-601. 

1. Acceptance is not necessarily congruent with possession. 

2. Acceptance: § 2-606: buyer has reasonable opportunity to inspect goods, reports nonconformity, or acts inconsistent with seller's ownership. 

3. Revoking acceptance: reverses transaction. If there is substantial impairment of value to buyer, acceptance may be revocable. Becomes harder as time goes on. Subjective test used by courts--looks at particular buyer in question. 

4. Sometimes easier to revoke acceptance than reject initially. 

	UCC 2-507(1)
	Effect of Seller’s Tender; Delivery on Condition



	UCC 2-511(1)
	Buyer’s Remedies in General; Buyer’s Security Interest in Rejected Goods




167. Mitigating constructive conditions: the doctrine of substantial performance

A. Substantial performance generally: Where one party substantially performs (i.e., does not materially breach), the other is not relieved of his duties. If the latter refuses to perform, the substantially performing party has an action for breach of contract.
1. Expectation damages: Putting it more simply, a party who substantially performs may sue for ordinary (expectation) damages for breach of contract, if the other party fails to perform. The other party has a set-off or counterclaim for the damages he has suffered from the plaintiff’s failure to completely perform. 

B. Divisible contracts: If the contract is divisible into separate pairs of "agreed equivalents," a party who has substantially performed one of the parts may recover on the contract for that part. That’s true even though he has materially breached with respect to the other portions. 

	UCC 2-601
	Buyer’s Rights on Improper Delivery (rejection)

This is an example of strict performance, where the buyer can reject the whole.

	UCC 2-606
	What constitutes Acceptance of Goods

Acceptance: does not require possession

**motor homes & section c litigation; usually after acceptance, can’t reject

	UCC 2-608
	Revocation of Acceptance in Whole or in Part 

This can reverse the transaction. Though the seller at this point may not be in the same position to maximize value. 

Requires “substantial impairment of value”; interpreted by courts as subjective v. objective standard. 

****may be better for the buyer to revoke than to reject (where the seller would still have the opportunity to cure).




Strict performance

Whereas seller can resell the goods in the context of goods, there is no forfeiture. Compare with real estate/construction. Harder to resell “wrong” property. 

	UCC 2-508
	Seller’s Right to Cure 

Under most circumstances the seller has the right to cure the whole. 




One of the key functions of Ks is to allocate risks. Time of contracting v. time of performance. Probabilities as part of risk calculus. More facts means that assessment of probabilities becomes more accurate. When is it justifiable to change the contract as written without subverting the function of contracts as an allocation of risk. 

168. Tuesday, April 23, 2002 (Class 41)

A. Contracts allocate risk of future change. E.g., price, but also may other factors. 

B. As performance approaches, uncertainty goes down, additional information becomes available. 

C. To what extent, if at all, do we allow parties to get out of commitments in light of new facts? 

D. UCC § 2-609 (1): 

1. Right to Adequate Assurance of Performance 

2. A contract for sale imposes an obligation on each party that the other's expectation of receiving due performance will not be impaired. When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return. 

E. If you have reasonable grounds to believe you might not get return performance, but there is risk of being found in breach yourself if you withhold performance. Can request adequate assurance of due performance if you have reasonable grounds. 

F. UCC § 2-609 (4): 

1. After receipt of a justified demand failure to provide within a reasonable time not exceeding thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract. 

G. If assurance of due performance is not received within 30 days, then other party is in breach. 

Mutual Mistake of Fact

169. Stees v. Leonard, 1874 Minnesota Supreme Court (cb786) 

A. Builders keep on building on quicksand, owner sues. 

B. Soil was very different from what both parties thought soil would be. Question is who should legitimately bear risk of this happening? 

C. Today respective positions of owner and architect might be shifted. 

170. Renner v. Kehl, 1986 Arizona Supreme Court (cb789) 

A. Plaintiffs purchased land for growing jojoba, but later discovered there wasn't sufficient water for growing jojoba, plaintiffs sue for recission on basis of mutual mistake. 

B. Courts are likely to allow mutual mistake of fact if parties are left exactly where they would have been before contract. 

C. Unusual in this case that court is not leaving parties where they were--it is allowing recission of deal. 

D. Mutual Mistake of Fact seems to be another way of getting to result when there is no warranty available to court. 

171. Estate of Nelson

A. Seller has more information than buyer, has made mistake, thus court is less charitable towards seller, since it could have gotten information. 

172. Diamond in the Rough/Pregnant-Cow Case

A. Other circumstances where future facts mean promise doesn't need to fulfilled--more mutual mistake of fact cases. 

Impracticability of Performance

173. PFC (when a court might grant recovery)

A. is many times the expected course of performance; 

B. the intervening circumstances was not foreseeable and was beyond the control of the seller, and 

C. the contract did not explicitly or implicitly allocate the risk to the seller. 

D. Extension of impossibility of performance. 

174. Taylor v. Caldwell 1863 King's Bench, 801 [subject matter destroyed] 

A. Taylor contracted with Caldwell to give concerts for four days. Included condition that hall be in condition for concert. 

B. Fire occurred that was not fault of either party, making hall unfit for performance. 

C. Taylor, plaintiff who leased hall for concert, sues defendant for breach of contract. 

D. Problem: there was no hall at this point, it was destroyed by fire. 

E. When it is impossible to perform, party is excused from performance. 

F. Modern contract law has expanded doctrine to include impracticability. 

G. Problem with impracticability doctrine: subverts contract's role as allocation of risk. 

H. On the other hand, impossibility may be too rigid a doctrine, courts need some flexibility to change deal. 

1. 2-615: something material but unf/s causes seller’s performance to be impracticable
2. 2-613: state that when specified thing is destroyed, K is also voided

175. UCC § 2-615: 

A. Excuse by Failure of Presupposed Conditions 

B. Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance... 

1. (force majeur clause, condition by which seller can get out of contract, e.g., seller shall not be responsible for acts of God, acts of war, etc..) 

176. Compare UCC § 2-509: 

A. Risk of Loss in the Absence of Breach 

B. (4): the provisions of this section are subject to contrary agreement of the parties... 

C. § 2-615 doesn't seem to allow parties to 'provide otherwise'. Seller can only get out of greater obligations, not lesser. 

D. § 2-615: 

1. (a) Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid. 

2. A basic assumption upon which the contract was made did not turn out that way. 

3. Assumption must have been extraordinarily basic to the contract. 

4. Must be unforeseeable--if it was foreseeable, then that was the purpose of contract. 

177. Transatlantic Financing Corporation v. United States, 805 (1966 US D.C. Ct. of App.) 

A. United States chartered vessel to carry cargo from United States to Iran. 

B. Usual route was through Suez Canal, but because of trouble in Canal, trip incurred increased cost. 

C. Plaintiff sued to recover additional cost. 

D. Elements of impracticability: 

1. Something unexpected must have occurred 

2. Risk must not have been allocated by agreement or by custom. 

3. Occurrence must have rendered performance commercially impracticable. 

E. Court holds that only one element was satisfied--that something unexpected occurred. 

F. Holds that alternative route shows that risk was allocated by custom. 

G. 10% additional cost of voyage is not sufficient to be commercially impracticable. 

178. Eastern Air Lines, Inc. v. Gulf Oil Corporation, 823 (1975 S. Dis. FL) 

A. Gulf claims that West Texas Sour index is commercially impracticable; but Gulf was still using index for other transactions. Price of oil increased, D was able to under old price index ( Gulf tried to get out of K under doctrine of impracticability of performance.

B. H: Court holds Gulf has no impracticability claim. 

1. must be more than onerous or expensive to be impracticable (need big difference in costs to = impracticable)

2. costs listed losses weren’t realistic

3. test comes down to which party is best situated to protect against the risk/contingency

Frustration of Purpose

C. Note on 2-615, frustration of purpose and 1-103; interaction allows frustration for buyers. Applying 2-615 frustration of purpose v. impractibility.

D. Phillips’ purpose to lie on the beach at the cape and the hurricanes arrive early. Renegs on two week contrast. 

E. Pro: not promisor’s fault.

F. F/S as factor taken into consideration; weather is unpredictable and Phillips knows this. 

G. Utility of the K—is there any left. 

H. The more it is a basic assumption shared by the promisee which is unforeseeable, the stronger the case for frustration of purpose

179. PFC:

A. some intervening act or event

B. supervening act or event was not reasonably foreseeable at time K was entered into

C. allowed purpose or obj. of the K was known and recognizable by both parties @ time they K; and

D. the supervening act or event totally or nearly totally destroys the purpose or object of the contract.

180. Krell v. Henry, 831 (1903)

A. Rents cottage for coronation during the day. Coronation delayed. Purpose of the contract was frustrated

181. Chase v. Paonessa, 837 (1991) [gov’t intervention = frustration of purpose]

A. D K w/gov. to improve highway. D K w/P subK to build barriers. Gov’t decided to eliminate barriers. D notified P who halted. D paid P for costs- P wanted its anticipated profits.

B. H: If gov. entity eliminates certain requirements of K, private K is excused from paying subK b/c (1) cancellation was not anticipated by either party (2) event destroys purpose of K 

C. UCC 2-615 and Rest. 265 are similar

D. Court can excuse performance on the basis of frustration of purpose if the K didn’t allocate to one of the parties the risk of the supervening event. 

E. Difference between frustration & impossibility—frustration means performance still possible; just that value is destroyed. 

F. Pretty aggressive case. 

1. Phillips take 1: court is telling the parties to split the difference. What’s not answered is whether Chase will get lost profits; reliance interest is being protected. Do we go beyond the reliance interest to the expectation interest? 

2. Take 2: one of the thorniest issues is lost profits. The court is avoiding that very difficult issue by letting one side out of the K with frustration of purpose. 

3. Why didn’t chase insert clause like the one in Paonessa – the court sort of impliedly does this. 
182. Northern Indiana Public Service v. Carbon Coal, 845 J. Posner [changes in mkt. price insufficient to trigger force majeure clause]

A. P entered into K with D which was a long-term K that didn’t allow P to renegotiate terms

B. H: Even though force majeure clause, a party has assumed the risks of mkt. fluctuations if that party has agreed to a fixed-price K. 

1. NIPSCO can’t use these doctrines because, “All are doctrines for shifting risk to the party better able to bear it, either because he is in a better position to prevent the risk from materializing or because he can better reduce the disutility of the risk (as by insuring) if the risk does occur…” 

2. Here, there was a force majeure clause excusing performance if there are specific supervening events ( never triggered b/c events never prevented P from actually performing duties

3. elevation clause: allows party to raise the K price from time to time according to provisions of K.

183. FOB provisions shift loss. 

A. “Seller’s city” and “Seller’s plant” are the same. 

1. 2-319

2. 2-320

184. Prime issues

A. What promises will the law enforce? 

B. How do we interpret those promises?

C. What do we mean by enforce? 

D. Are there circumstances under which the law would otherwise enforce allows for someone to get out of the K. 

E. Who may enforce the promise? 

185. Force Majeure Clauses: UCC 2-615 & Rest. 265

A. UCC 2-615: may excuse nonperformance due to impracticability, but parties frequently prefer to include contractual provisions that more specifically allocate the risk

B. clause the excuses delays “due to forces beyond control & not occasioned by its fault or negligence” would normally NOT prevent party from being held liable.  

C. Clause ONLY protects unforeseeable events.  

D. Clause should list all specific events that will excuse performance and catch all phrase.

Chapter 9: Third party Beneficiaries

E. Similarity between this question and issues in legal education. Tort law: whom do we owe a duty? 

F. Why do we have these promises?

1. Sometimes the original party is dead: life insurance. 

G. Problems: 

1. privity of K between the parties. 

2. reciprocity; rights & duties are reciprocal. 

H. Types (intended v. incidental) 

1. Creditor: a person is an intended beneficiary if the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary
2. Donee: A person may fall into this class even if the purpose of the promisee is to give a gift to the beneficiary
186. Lawrence v. Fox, 859 (1859) 

187. Seaver v. Ransom CB872 [rt. of intended beneficiary to sue]

A. D failed to fulfill wife’s deathbed wish as he promised, giving the house or equiv. amt. to their niece, P

B. H: P was the intended beneficiary

C. any third party benef. donee has the rt. to bring an action on a K made specifically for her benefit

D. Public Policy: the rt. of the beneficiary to sue on a K made expressly for her benefit is just & practical since it allows the party who is benef. from K to enforce it agst. the party who’s in breach

188. Septembertide V. Stein & Day, 878 (1989) [intended third-party beneficiaries demonstrated by extrinsic & circumstantial evidence]

A. Higgins enters K with Stein & Day, which then contracted with NAL. K1 called for periodic payments to Higgins. Bookcrafters has security interest and first dibbs on money owed, including $ from other parties such as NAL. Bookcrafters is perfected secured party. Higgins is behind Bookcrafters in line for $$. P seeks to be considered a 3rd party beneficiary of the licensing agreement to distribute paperback copies of the book, so as to circumvent Bookcrafter’s interest. 

B. H: P was intended beneficiary 

1. Law requires that both parties intend the set-up, but there is a vagueness as to intent. Is it equivalent mental state? Different? 

2. Court’s double mental step to aggressively use 3rd party beneficiary. 

3. exception: need not expressly be noted in K but must be intended beneficiary
—ct. here look at PEE and POR.
189. Grigerik v. Sharpe (engineer), 871 (1998)

A. Buyer of property bring suit against engineer who said the soil would support septic tank in order to get approval to build. Buyer buys the property and then denied building permit. 
B. Court ambiguous as to intent. Need intent towards beneficiary both from the promisor and the promisee. 
1. The court then acknowledges the intent to benefit on the part of the promisee. 

2. The court says that f/s does not suffice for intent. However, the court never defines what the required intent should be. 

3. Contrast this case to Septembertide. One court expansively uses the doctrine and the other court does not. 

Other

190. Warranties

A. Relevant UCC §§: 

1. §2-313 (express warranties); Express Warranties by Affirmation, Promise, Description, Sample

2. §2-314 (implied warranty of merchantability); 

3. §2-315 (implied warranty of fitness for particular purpose); 

4. §2-714 (limitation of remedies)

5. §2-719 (limitation of remedies)

B. §2-313 Express warranties by the seller are created as follows:

1. Warranty that goods shall conform to an affirmation or promise:

a) Which is made by the seller to the buyer and
b) Relating to the goods and
c) Becomes a part of the basis of the bargain.

2. Warranty that goods shall conform to their description:

a) Created when any description of the goods becomes a significant factor in the basis of the bargain.

3. Warranty that goods shall conform to a sample or model: 

a) Created when a sample or model becomes a significant factor in the basis of the bargain. 

C. §2-314 Implied warranty of merchantability; Usage of Trade

1. Implied Warranty

a) A warranty that the goods shall be merchantable is implied in a contract for their sale if 
(1) the seller is a merchant with respect to the goods of that kind sold and

(2) there is no clause excluding or modifying such a warranty (as per §2-316)

(3) The serving of food or drink for value is considered a sale for purposes of this section.

2. Warranty of Merchantability; the seller warrants:

a) Goods fit trade description: pass without objection in the trade under the contract description

b) fungible goods must be of average quality
c) are fit for the ordinary purposes for which such goods are used 

d) units are of similar quality and quantity
e) are adequately contained, packaged, labeled

f) Goods fit package description: conform to the promise or affirmations made on the container of label.

D. Other implied warranties may arise from the course of dealing or usage of trade (unless excluded by §2-316)

E. §2-315 Implied Warranty of Fitness for a Particular Purpose

1. The seller impliedly promises the buyer that the goods shall be fit for a particular purpose if:

a) At the time the contract was created, the seller had reason to know any particular purpose for which buyer wanted to use the goods and

b) The buyer relied on the seller’s skill or judgment to select or furnish suitable goods and
c) Such a warranty hasn’t been excluded or modified (by §2-316)
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