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I. Basis for Enforcing Promises
A. Meaning of “Enforce”
What promises are enforceable, and what do we mean by enforce?

Economic efficiency (efficient breach of contract – a reason why we don’t give punitive damages in contract law):

1. Pareto optimality: Can’t make any move that doesn’t make anyone better off (rarely used in legal analysis)

2. *Pareto superiority: Something is efficient if at least one party is made better off, and none are left worse off – i.e., we move to a higher level of utility if someone is made better off and none are made worse off

3. Kaldor-Hicks: Cost-benefit analysis – i.e., if D’s gain exceeds P’s loss, then the breach is efficient

4. Problems with economic efficiency arguments:
a. No account for transaction costs/externalities

b. What about renegotiation of contract?

c. A contract is a promise, which has an inherent value that should be considered

Fundamental assumptions made by courts in enforcing promises: 

1. We’re concerned with relief to the promisee, not punishment of the promisor

2. We’re trying to put the promisee in the same position s/he would have been in had the promise been carried out – this is the expectation interest of the promisee

3. We protect the expectation interest by giving substitutional relief (damages) rather than specific performance 

Possible principles in determining damages:

1. It’s fairer to be more generous to the party that did not breach than the party that did

2. A party can’t recover if you don’t have a reasonable certainty of the amount (this is the traditional contracts principle)

3. Risk of uncertainty: the case should come out against the party who created the risk (i.e., breached the contract), rather than the injured party

Damages:
1. Expectancy/Compensatory – an amount to put the plaintiff he would be in if the contract had been performed (*this is the contract law standard)

2. Reliance – recovery to put you in the same position you would have been in had the contract never been made (similar to damage awards in tort law)

3. Restitution – recovery of what another has gained at your expense (includes elements of punishment and deterrence, which are generally abhorrent to contract law, so generally not awarded – however, consider the unequal footing regarding attorney’s fees between the average consumer and repeat players, which might be a valid reason for punitive damages)
4. Punitive – an award for pain and suffering resulting from a breach

Interests in Contract Law:
1. Expectation Interest: what a promisee has if he had reason to expect a benefit from the promise (promisee does not enter into another contract because he relies on the promisor)

2. Reliance Interest: what a promisee has if he has changed his position to his detriment on reliance of the promise

3. Restitution Interest: what a promisee has if he has not only relied upon the promise, but also conferred a benefit upon the promisor

United States Naval Institute v. Charter Communications, Inc. (p. 2)

· Tom Clancy book published in hardcover by small publishing company; to handle the larger volume of softcover volumes, the publisher assigns rights to softcover production to another publisher, under the condition that sales don’t begin until 10/85. Sales of softcover volumes begin 15 days ahead of schedule

· P requesting all the profits D made in publishing the book early – however, D’s profits would be much greater than P’s loss, thus the Court finds that such a judgment would be punitive. Thus P gets only what it would have made absent D’s breach of contract

· In the end, P gets expectation damages (what P would have made absent D’s breach) rather than reliance damages (what their costs were from the breach), and because of ambiguity as to the exact amount lost by breach, calculates damages slightly in favor of injured party

Sullivan v. O’Connor (p. 8)

· Actress goes for a nose job, and after 3 tries, her nose is irreparably disfigured. Doctor made express warranty that her nose would be better after the surgery, and this warranty was violated
· Brought malpractice/breach of contract COAs – jury rejected malpractice, upheld BOC. Why?

· Doctor was not negligent, but did not fulfill his promise

· Malpractice is worse for the doctor than BOC

· Court awards reliance damages (as opposed to expectation damages) – P gets recovery to put her back in the position she was in before the contract was made (back to her natural nose)
· Patients can sue doctors for breach if there’s a promise to bring about a certain result

· Note: this is a minority decision; normally would have awarded expectation damages, especially in commercial contexts (but to do so in this case would be tortious, and the tort COA was dismissed)

Damages in arbitration contexts:

· Arbitration is subject to limited review by a trial court – however, if an arbitrator awards punitive damages, some courts will uphold it (settling dispute by arbitration voluntarily entered into) and others will not (violates general principle of contract law)

B. Consideration as a Basis of Enforcement
1. Consideration: the value given by one party in exchange for performance, or a promise to perform, by another party (generally, if nothing is given in return, a promise is unenforceable)
2. Nudum pactum: a promise that is unenforceable due to lack of consideration
Bilateral Contract: a contract in which a promise is exchanged for another promise; either side can bring 

suit for breach
Unilateral Contract: a contract in which a promise is exchanged for an action or a 

forbearance

Restatement Section 71 (p. 191):
(1) Consideration = bargaining for a performance or a return promise – this does away 

with traditional contract notion of consideration, that the promisor must be 

benefited or the promisee must be burdened

(2) A performance or promise is bargained for if it is sought by the promisor in exchange for his promise 

and given by the promisee in exchange for that promise

(3) Performance sufficient to constitute consideration can consist of:


(a) an act other than a promise


(b) a forbearance


(c) the creation, modification, or destruction of a legal relation

(4) The performance or return promise may be given to the promisor or to another, and may be given by the 

promisee or by another person
Hamer v. Sidway (p. 27)

· Family contract (not traditionally enforced by courts): uncle promises nephew $5k on his 21st birthday if he abstains from vices. Nephew trying to recover payment after uncle’s death
· Executor arguing that there’s no consideration: the uncle received no benefit from the nephew’s part of the bargain (and further, that the nephew even benefited from abstaining from vice)

· The court holds that regardless of the “benefit” incurred, the nephew gave up a legally permissible right, which was sufficient to establish consideration

· So, a promise has consideration even if it doesn’t benefit the promisor (departure from historical notion of consideration)

· This is a unilateral contract: promise on one side, performance or forbearance on the other

Fiege v. Boehm (p. 34)
· P claimed that her child was D’s, and entered into an agreement with him that she would not press charges against him for bastardy if he paid child support and medical expenses, which he stopped doing. It was determined from a blood test in a criminal case that the child was in fact not D’s, and P brought a suit against him to recovery what he owed her. D claimed that the contract was without consideration because her forbearance to prosecute was based on an invalid claim
· Because the forbearance was reasonable and based on good faith, it can serve as consideration for the return promise even if the underlying circumstances turn out to be untrue
· It appears that the court is ruling in part on public policy – holding fathers who pledge responsibility for a child to their promises
2. Requirement of Exchange: Past Action
Feinberg v. Pfeiffer Co. (p. 39)

· D’s board of directors adopted a resolution that upon retirement, P would get a pension for life based on past service to the company, with no expectation that she stay employed for any period of time after this resolution (although she stayed for a year and a half). P received payments for a bit, but then D refused to pay the pension and is now claiming no consideration
· Consideration can only be given for a future event, not for past services – here, there was no mutuality of obligation because P made no return promise, and her additional period of work was insufficient because it was not bargained for
· Past services are not valid consideration for a promise (but note: court held for P on a promissory estoppel ground)
Mills v. Wyman (p. 44)
· Son of D became sick and was treated by P, and D wrote a note to P promising that he’d pay him for the medical care. When D doesn’t pay, P sues for the cost (note: son dies)
· Because there was no bargained-for promise (D wrote note after treatment), there was no consideration – the was more of a “Good Samaritan” act (consider also that D had no obligation to support his adult son)

· Note: difference between moral obligation and legal obligation – the former isn’t necessarily enforceable by law (would cause a flood of litigation, and cross-cultural issues regarding what exactly is “moral”)
Webb v. McGowin (p. 45)

· P worked in D’s factory, and was injured in an act saving D’s life. Out of gratitude D promises to pay P $30 a month for the rest of his life. After D’s death, the estate tries to cease payments
· Although the promise is made by D after he received a benefit, the court holds that if the promisor receives a material benefit, it can constitute valid consideration for the promise (essentially winking at the bargain principle to fulfill a moral obligation) 

· This is an example of a constructive contract (“implied in law”): the court creates a contract where it thinks that the parties would have bargained for it had they been able to (likely that D would have entered into such a contract to save his life) – this court is result-oriented , not rule-oriented 

· Note: see Restatement Section 86 for how modern contract law gets around this problem

Restatement Section 86: Promise for Benefit Received
(1) A promise made in recognition for a benefit previously received by the promisor is binding to the extent 

necessary to prevent injustice
(2) A promise is not binding 


(a) if the promisee conferred the benefit as a gift or the promisor has not otherwise been unjustly 

enriched


(b) to the extent that its value is disproportionate to the benefit
3. Requirement of a Bargain
Restatement Section 17 (p. 182)
(1) The formation of a contract requires a bargain in which there is mutual assent to the exchange and 

consideration

(2) Whether or not there is a bargain a contract may be formed under the special rules for formal contracts 

or under the rules in Sections 82-94
Kirksey v. Kirksey (p. 50)

· D, who is the brother of P’s dead husband, offers the widow that he’ll help her out if he moves to his house in the country. D kicks her out two years later, and P is arguing that the loss she sustained in moving was sufficient consideration to support D’s promise
· The court holds that because this was merely a promise to make a gift (which is generally unenforceable) – there was no bargain, and thus no consideration. Any expenses she incurred were not consideration but rather conditions necessary to acceptance of the gift

· An executory promise must be supported by sufficient, bargained-for consideration to be legally enforceable 

Employment Agreements:

· Unless a time period is specified, the default rule is at-will employment (can be dismissed for any reason unless there’s an agreement to the contrary or a law prohibiting it)

· Non-compete agreements: Where the promisor agrees not to compete with the promisee for a specified time period and/or in a certain geographical area. Although public policy is traditionally against them (restriction of trade and competition), courts will allow them on occasion, but they must be reasonable (and if not, either not enforced or modified by the court)
Central Adjustment Bureau, Inc. v. Ingram (p. 53)

· P is a “soft asset” business that employed the Ds, all of whom signed non-compete agreements. The Ds then quit and formed their own agency using P’s contacts 

· The court rules that if non-competes signed shortly after the beginning of employment or if it is signed and employment continues subsequently (as happened here), so court held judgment for P

· In looking to determine if there was consideration here, the court considered how long after employment began was the non-compete signed (if not promptly after employment, then no bargained-for exchange for future employment); if there was a promise of continued employment (not here, they were at-will); actual continued employment; if they received raises and promotions (court sees this as being what P got in exchange for Ds signing the non-compete)
· Note: again, court is tiptoeing around the bargain principle to justify ruling for P

Bankey v. Stoer Broadcasting Co. (p. 63)

· When P signed employee handbook, it indicated that employees must be fired for cause. During his employment, D changed the handbook to eliminate the for cause requirement, but P is arguing that the employee handbook is part of his employment and was changed without any consideration on his part, thus he was terminated in violation of his employment contract
· The court rules that consideration received from unilateral changes to employee handbooks is the benefit the employer derives by establishing such policies (is part of it also that employees benefit from having a codified set of employer rules that are applied consistently and uniformly?)
4. Promises as Consideration
Courts have come to recognize that a promise can be exchanged for a promise:

· Promisor makes a promise in exchange for a certain performance; when the promisee performs, the promisor is bound to the promise – one party has relied on the other’s promise to his detriment, thus the law will try to find a way to compensate the burdened party
· However, because we want people to be able to rely on promises without having to prove reliance (see Lucy v. Zehmer) 
Illusory Promise: a promise that is unenforceable because performance of the promisor’s obligation is 

completely within his discretion (i.e., promisor need not act at all)
Strong v. Sheffield (p. 69)

· Promissory note (i.e., promise to pay) issued by D for her husband to cover his antecedent debt to P. According to the note, D promised to pay, and in exchange, P promised to forbear collection on the debt for an unspecified period (i.e., payable on demand). P demanded payment two years later and D failed to pay

·  Because P could have demanded the payment at any time (such as right after the agreement), there was no consideration – the promise was illusory
· If the court had considered this a unilateral contract, it would have been enforceable (P’s actual forbearance would have constituted sufficient consideration for D to be bound by the agreement); however, court considers this a bilateral contract in which the consideration was the promise to forbear, not just forbearance

· Oddly enough, P is worse off for having made the promise

UCC Section 3-303: Value and Consideration
(a)(3): An instrument is issued or transferred as payment of, or as security for, an antecedent claim against 

any person, whether or not the claim is due
Real estate contracts:

Mattei v. Hopper (p. 72)

· P was entering into agreement to buy property from D, but the sale was to be conditional on whether leases to P’s satisfaction could be obtained. An agreement was signed, P paid a deposit, and obtained leases, but D cancelled the deal. When P sued, D claimed that P’s promise was illusory and void for lack of mutuality, because P could have refused to perform at any time
· The court holds that the requirement of “satisfaction” does not render the contract illusory, because it reads good faith as an aspect of the satisfaction clause. P was thus impliedly held to a standard of satisfaction
· Whereas when one party has total discretion to choose not to perform the contract is typically considered illusory and thus unenforceable, but such was not the case here because of good faith
· Types of satisfaction clauses: commercial value/quality (objective [reasonable person] standard – too complex for leases); judgment/tastes (subjective [good faith] standard)
Good faith under the UCC:
· For non-merchants: Section 1-201(19): “Good faith” means honest in fact in the conduct or transaction concerned 

· For merchants: Section 1-203: Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement
Contracts for the sale of goods:

· Requirements contract: an agreement pursuant to which one party agrees to purchase all its required goods or services from the other party exclusively for a specified time – requires good faith in execution
· Output contract: an agreement by the buyer to purchase all the seller’s goods – requires good faith in execution
· Relational contract: a contract which lasts over a long period of time, thus there is a relationship between the parties

· Exclusive dealing: a contract in which a party is exclusively bound to purchase from another – requires best efforts in execution
UCC Section 2-306: Output, Requirements and Exclusive Dealings
(1) An output or requirement contract requires execution in good faith, excepting unreasonable amounts 

disproportionate to an estimate or to any comparable norm in the absence of a stated estimate

(2) An exclusive dealing contract imposes an obligation by the seller to use best efforts to supply the goods 

and best efforts by the buyer to promote the sale
Eastern Air Lines, Inc. v. Gulf Oil Corporation (p. 76)

· P enters into a long-term requirement contract with D that D will supply P with fuel on an as-needed basis, with fixed rates accounting for changes based on posted increases. When there was a breakdown in the mechanism used by the contract to fix the price, D was selling fuel at prices lower than anticipated (or lower than market value), and refused to supply P with fuel. When sued, D claimed that because there was no obligation for P to purchase any fuel from D, the promise was illusory (but really, the problem is that P was buying too much oil)
· Court disagrees with D’s argument, citing UCC Section 2-306, which authorizes requirements contracts executed in good faith (no minimum or maximum, but P obligated itself to buy all its hub fuel from D, thereby indicating a relatively constant requirement). Because there is no evidence of bad faith by P, the contract is enforceable
· Like all contracts, this one seeks to allocate risks – it serves a commercial function for both parties to not be bound by an exact amount or price, and to invalidate the contract on this ground would not make any sense. With the contract, P knows it will have a steady supply of oil, and D knows it will have certain fixed costs for providing that supply
Wood v. Lucy, Lady Duff-Gordon (p. 83)
· D engaged into a contract with P giving him exclusive rights (for one year, renewable on a yearly basis and terminable by 90-day-notice), subject to D’s approval, to place her name on the clothing of other designers from which D would receive half the profits. D breached the contract by placing her name on other designs, and now claims that the contract was invalid because P’s promise was illusory – P not affirmatively required to do anything
· The court rules that P’s promise was implied – P’s promise to pay D half of the profits and make monthly accounts of the money received by him for D was also a promise to use “reasonable efforts” to bring revenues into existence (note: this is comparable to UCC “best efforts”)
C. Reliance as a Basis of Enforcement
Equitable estoppel: doctrine precluding a party from asserting a right to the detriment of another who 

justifiably relied on the conduct or promise
Estoppel in pais: a right, arising from acts, admissions or conduct which have induced a change in position 

in accordance with the intention of the party against whom they are alleged
Ricketts v. Scothorn (p. 86)
· D gave P a promissory note for $2k on demand, telling her that she no longer had to work, and she immediately quit her job. When D died shortly thereafter, D’s executor refused to pay on the promissory note, and is now alleging that the promise is unenforceable for want of consideration

· Although there was no consideration (the court could find this neither a unilateral or a bilateral contract), the promise was legally binding because it reasonably induced action or forbearance and injustice would be avoided by its enforcement

· Court so holds on reliance/estoppel grounds – estoppel in pais (estoppel according to the parties’ conduct, rather than the writings). Because P relied on the promise made by D, there would be gross injustice if she relied on his promise to her detriment (from cases like this comes the concept of promissory estoppel)
Promissory Estoppel: a promise that is enforceable dif the promisor should reasonably expect that the promise will induce action or forbearance, and when it is the only means of avoiding injustice (a means of enforcing promises without consideration). These cases fall into 4 basic categories:
· Family promises

· Promises to convey land (involving promisee moving onto land and making improvements)

· Promises coupled with gratuitous bailments (bailment = leaving something with someone: in these cases, a bailor can sue on promissory estoppel grounds for relying on the bailee’s promise to get insurance to protect the goods)

· Charitable subscriptions (promise to donate to a charity – now, pledge cards usually articulate some sort of consideration. See also Restatement 90(2), which argues that these be binding with no show of reliance on the part of the charity)

Restatement Section 90: Promise Reasonably Inducing Action or Forbearance*
(1) A promise which the promisor should reasonably expect to induce action or forbearance by the 

promisee or a third party (and actually does so) is binding if injustice can be avoided only by 

enforcement of the promise, with remedy for breach granted as justice requires (should the party 

relying on the promise get expectation or reliance damages?)
(2) A charitable subscription or a marriage settlement is binding without proof that the promise induced 
action or forbearance

* Note: Expectation discussed in terms of the promisor, not in terms of the promisee’s expectations
Feinberg v. Pfeiffer Co. (p. 91)
· D promised to pay P a pension for life; court found no consideration for the promise (see above)

· The court finds here that there was reliance and that it was reasonable, and that gross injustice would occur without performance, thus P can recover (note: D tried to argue that because P got cancer after payments discontinued, she had not really relied upon the promise)
Cohen v. Cowles Media Company (p. 95)
· P, an associate for a candidate, told D, who worked at a PR firm, that the opposing candidate had shoplifted and been convicted, and was promised that his name remain anonymous. When P’s name was released anyhow and he was fired, P sued for breach of contract

· Court affirmed lower court verdict for P on promissory estoppel grounds, based on long-standing journalistic tradition of protecting sources. Because P had been fired, to hold against him would constitute a gross injustice (and D could have published same story without releasing the name)
D & G Stout, Inc. v. Bacardi Imports, Inc. (p. 97)
· The 1987 liquor market in Indiana was TURBULENT!

· When faced with an offer to sell his business, P was promised by D that they would continue their exclusive distribution agreement (which was terminable at will). Based on this promise, P formally rejected the potential buyer’s offer, and the same day D withdrew their account. Because P couldn’t sustain business without D, P reentered negotiations with the buyer, but at a half million dollar loss from their previous offer
· Court holds that P had a reliance interest in D based on D’s promise to stay with the distributor – the court finds that the requirements under Restatement Section 90 are met, and as such, found a contract on promissory estoppel grounds

· Note: the court in this case gave reliance rather than expectation damages: because the agreement was terminable at will, determination of expectation damages would be difficult (technically, no future profit that could be discounted to present value). Thus, court focuses on what D was worth to P (and P’s buyer) at the time of initial bargaining, and indicates that the drop in value from that negotiation to the final sale price was what P was entitled to – had the “contract” between P and D never been made, P would have made an additional half million dollars 

Calculating expectancy damages: Present value
· Reasonably determine what you expect to make over a period of time (factoring in the risk that you may not get it at all)
· Determine interest (discount) rate (theoretically based on the time value of money – in practice, based on market value of comparable enterprises) and use this to discount the future “income” to the present rate
· Financial assets: various assets, property, etc. whose sole value to us is the future amount it will bring us (the value is the money you expect to receive from it)

D. Restitution as an Alternative Basis for Recovery
Unjust enrichment/restitution principle: Gains produced through another’s loss are unjust and should be 
restored

· Quasi-/Constructive/Implied-In-Law Contracts: Contracts created by law imposing obligations regardless of parties’ assent or intent to prevent unjust enrichment 
· Quantum Meruit: Damages awarded in an amount considered reasonable to compensate a person who has rendered services in a quasi-contractual relationship

· Implied-in-fact: When the parties have acted like they’re in a contract and the facts and circumstances indicate that a contract existed, the courts will interpret from the facts that a contract existed
Damages in unjust enrichment suits:
· Wronged party gets restitution damages – whatever D benefited irregardless of what cost P incurred (i.e., if P lost less than D benefited, P is entitled to the entirety of what D got; on the other hand, if P lost more than D benefited, P still only gets what D got, even though it paid more)
Cotnam v. Wisdom (p. 103)

· P (a doctor) summoned after an accident to attempt to save the life of a man harmed, but was unable to save him. P then sued the estate of the man in quasi-contract to recover the costs for his services
· Court constructs a contract for P (similarly as in Webb v. McGowan) that had D been conscious and able to contract, he likely would have done so. Thus, P gave services for which he should have been compensated (although, P is bound to get “real” worth of his services, rather than what he likely would have charged D for his work) 

· Public policy considerations implicit in the holding: we want doctors to perform the services for which the expect payment, and because the expect payment, they cannot be considered officious interlopers
Callano v. Oakwood Park Homes Corp. (p. 108)

· P contracted with a prospective property owner, who contracted with him for landscaping work. Once work was completed but before payment rendered, the owner died, and his estate canceled the contract. When D (owner of the property) sold the same property (with improvements) to another party for a higher price, P sued for unjust enrichment
· Unjust enrichment does not apply to situations in which third parties are enriched P had no expectation to receive payment from D at the time the work was done

· Because P has a remedy (sue prospective owner’s estate – likely not done originally because of jurisdiction, would have cost more to sue the estate), and because the enrichment wasn’t unjust, P cannot recover

*Paschall’s, Inc. v. Dozier (p. 110)

· Daughter of D had P build a bathroom onto D’s home (with their knowledge and consent), and when the daughter had defaulted, P sued D for unjust enrichment, and won (unlike in Callano)

· Possible reconciliation: P had no viable remedy (daughter bankrupt); not really “substitution”, because of D’s consent and the fact that the daughter lived at home (daughter acting as D’s agent?)
Pyeatte v. Pyeatte (p. 112)
· Married couple agreed that if wife worked while husband went to law school, he would support her while she attended grad school. Of course, the bastard gets a hotshot associate gig and divorces her before she began graduate school. Wife now suing for breach of contract, seeking expectation damages 
· Courts are wary of allowing unjust enrichment claims in dissolution proceedings, and rules that because the agreement lacked definiteness, wife could not recover on typical contract grounds. However, because the wife’s effort was extraordinarily unilateral, she could recover on unjust enrichment – uses the promise as evidence of her expectation

· Because it wasn’t a contract, however, she could not get expectation damages so Court remands the case to determine just how much he was unjustly enriched 
E. Reforming the Doctrine of Consideration
Can we come up with a better doctrine than consideration (such as requiring writing) if we’re not willing to 

make every promise enforceable?

Gratuitous Promises: 

→ Generally unenforceable for lack of consideration, but consider Posner’s argument applying present value analysis: individuals promising gifts, because they’re uncertain, discount the value as such, and thus promise more to show the value of the gift in present terms, which results in a loss to the promisor (purely theoretical economic argument viewing the consideration doctrine from the promisor’s point of view, but an interesting thought)
Dementas v. Estate of Tallas (p. 116)
· P helped D out over a period of years, and an appreciative D wrote a letter to P indicating that as a result of all the help, he was going to amend his will to leave P $50 k upon his death. D dies before the will is changed, and now P is suing D’s estate on the basis of P’s promise

· Because P’s prior events could not be deemed consideration for D’s promise, there was no bargained-for exchange, but rather it was entirely gratuitous and thus could not be enforced

II. The Bargaining Process
A. The Nature of Assent
Two theories of assent:

1. Subjective – what the party actually intends, “meeting of the minds”

2. Objective – the reasonable interpretation of your word and actions, outward manifestation of what you say and do
→ Over time, there has been a general move from the subjective to the objective theory of assent

Note: in the event of ambiguity in a contract, interpretation disfavors the author of the contract

Lucy v. Zehmer (p. 120)
· “Joke” sale of farm between the parties, whereby D drafted a napkin stating that he would sell P his farm for $50k, and both he and his wife signed it. When P secured some financing and did a title search in the interest of completing the sale, D claimed both that it was a joke and that he was trying to get P to admit that he didn’t have the money; P, however, claimed that he took the offer seriously after 40 minutes of negotiations
· Court uses an objecting theory to determine that D had assented to the sale of his farm – whether D had subjectively meant to sell his farm was irrelevant. Looking instead to what a reasonable observer of D’s actions would have concluded

Intent to be Bound: at what point do words have legal significance?

· In general, a move from informal to formal agreements (perhaps in the interest of protecting laypersons from stupidly contracting themselves – freedom from contract?)
· However, consider gentlemen’s agreements, such as letters of intent in initial public offering situations involving securities (underwriting), which is an explicit agreement that is not considered a binding legal document by the parties (industry-wide understanding)
· Note: letters of intent in real estate can be legally enforceable depending on the jurisdiction (and then, only legally bound to negotiate towards a contract; not inherently a contract)

· Also, formal contract contemplated: parties intend to be legally bound, but as of yet have not worked out all the kinks of the agreement – sometimes, if enough evidence that the parties have come to all the merger terms of the contract, a court will decide that this is an enforceable contract even though there technically is no contract (a form of contract implied in fact?)

· Texaco, Inc. v. Pennzoil Co. (p. 129): Famous formal contract contemplated case – Getty negotiated a sale of stock to Pennzoil in a “handshake deal”, but then refused to perform and sold to Texaco instead. When Pennzoil failed to win a BOC suit against Getty, it ultimately succeeded in recovering $3 billion from Texaco for contract interference 
B. The Offer
What is an offer?
· A proposal by one party to another suggesting a willingness to enter into a bargain and made in such a way that the other party is justified in believing that his assent is invited and will create a binding contract between the parties if given

· For Corbin, an offer is when the power to change the legal relationship between the parties is given to the offeree by the offeror

· An offer requires:

· Manifestation of contractual intent

· Certainty and definiteness of terms

· Communication to the offeree

· Quotes are generally not considered offers, unless they are for immediate acceptance

· Similarly, advertisements are generally not considered offers

UCC Section 2-204: Formation in General

(1) A contract for sale of goods may be made in any manner showing agreement (such as conduct by the 

     parties that shows the existence of a contract)

(2) An agreement constituting a contract for sale may be found even if the moment of its making is 

      undetermined

(3) That some terms remain open, a contract for sale doesn’t lack definiteness if the parties have intended to 

      make a contract and there is a reasonably certain basis for giving a remedy
UCC Section 1-203: Obligation of Good Faith

Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement (note: no obligation of good faith in negotiations)

Owen v. Tunison (p. 130)
· P sent a letter to D asking if D would sell his property for $6k. D responded saying, “It would not be possible for me to sell it unless I was to receive $16k cash.” P replied that he accepted D’s offer, whereupon D refused to comply, and P sued for breach of contract

· The court ruled that D’s letter was insufficient to form a contract – merely setting a minimum price for a sale is not equivalent to a binding offer to sell, it was simply an invitation for negotiation

Harvey v. Facey (p. 133)

· During D’s negotiations to sell his property to a town, P telegrammed D asking if D would sell and what the lowest price was. D responded that the lowest price was 900 pds, and P responded with an agreement to buy. D instead sold to the town, and P sued for BOC
· The court separated the questions in P’s first telegram: if D would sell, and what D’s lowest price was; D’s response answered only the second question – and a statement of a lowest price is not a binding offer

Fairmount Glass Works v. Crunden-Martin Woodenware Co. (p. 135)
· P sent letter asking D’s lowest price for mason jars. D sent a quote and terms for immediate acceptance, upon which P replied with its order including additional requirements. D, however, told P that it was impossible to fill the order, and P sued for BOC

· The Court looked at the correspondence as a whole to determine that a contract had been made (contrast Harvey and Owen, above, where the documents were considered out of context). D’s letter indicating “for immediate acceptance” was an offer. That P ordered an amount that D had not yet agreed to was found to be irrelevant because the amount was understood and common in the trade 
· This court seems to be using a more objective theory of offer, rather than a subjective theory
UCC Section 1-205: Course of Dealing and Usage of Trade
 (2) Usage of trade: any practice/method of dealing having such regularity in a trade as to justify that it will be observed in that context. The existence/scope of a usage of trade is to be proven by facts
Lefkowitz v. Great Minneapolis Surplus Store (p. 138)

· D advertised for sale of stoles on a first come, first served basis, but refused to sell to P (although he was the first person to arrive) on the basis that D had a store policy that the offer was intended for women, and P sued for BOC
· Although ads aren’t usually offers, in this case, there were facts to show that performance was promised in return for a request (in this case, the request was “first come, first served, and performance was selling the stoles). Because the store policy was not in the ad, it cannot modify its “offer” after the fact

* Leonard v. Pepsico (p. 124, 140)

· D’s advertisement of a Harrier Jet was not specific enough to be considered a literal offer (was obviously a joke), and thus there was no contract when P attempted to accept

* Mesaros v. United States (p. 141)

· In response to ads for commemorative coins sent out by the US Mint, P sued when D did not deliver on the basis that their order forms were acceptances (“Please accept my order for…”). The court ruled that D’s mailing was merely a solicitation that was subject to acceptance before D would be contractually bound to deliver coins
Elsinore Union Elementary School District v. Kastorff (p. 143)

· In submitting his contracting bid to P, D made a clerical error in subcontractor pricing that caused his bid to be abnormally low, and thus accepted by P (after P sought confirmation that it was correct and received an affirmative response). When D recognized his error he contacted P immediately and asked to be let out of his obligation, P refused, and when D refused to sign the contract (considered the acceptance in this case, not the board vote) P contracted with the next lowest bidder and sued D for the difference
· Although D had submitted a valid offer, the court held that he was not bound by it because he had met all the requirements for rescission, and it would be unjust and unfair for P to take advantage of D’s mistake

· Requirements of rescission:

· The mistake was material and not resulting from a neglect of legal duty

· Good faith, and thus enforcement would be unconscionable

· P has sufficient time to accept other bids

· D gives prompt notice to rescind

C. The Acceptance
What is an acceptance?
· Corbin definition: a voluntary act of the offeree whereby he exercises the power conferred upon him by the offer, and thereby creates the set of legal relations called a contract
· Silence (without performance, which is permissible in some cases) is generally not considered an acceptance

· Generally, when a response to an offer varies from the offer, it is not considered an acceptance but a counter-offer signaling need for acceptance by the original offeror (see “battle of forms” section – mirror-image rule)
International Filter Co. v. Conroe Gin, Ice & Light Co. (p. 151)

· P offered to sell a water purifier to D, indicating in its letter that acceptance would be upon receipt of D’s order and approval by P’s CEO. When D sent an order and P’s CEO signed off on it, D tried to back out of its order, and P sued in response
· The court found a binding contract and ruled for P – as the offeror, P was entitled to specify the means of acceptance, and that P did not communicate it’s CEO’s OK was unimportant (notification of acceptance is not necessary to the existence of acceptance) 

White v. Corlies & Tift (p. 156)

· For a construction job, D sent P specifications and a request for an estimate, which P furnished. D then sent P a letter indicating that if P agreed to complete the job, P could begin at once. Without a reply, P purchased materials to complete the job, and the next day D rescinded its offer
· Although P claimed that he had accepted the offer by beginning the work, the court held that P had not properly accepted. Using an objective theory of acceptance, the court did not find that P’s purchasing of lumber was insufficient to indicate that he had accepted (P’s a builder, he could have been buying lumber for any job) – the acceptance needs to be overtly communicated to the offeror in some way to constitute the formation of a contract

Ever-Tite Roofing Corporation v. Green (p. 158)

· D and P’s sales rep signed a document indicating the specifications for re-roofing of D’s home, but with the caveat that it was not to be binding absent written acceptance by an authorized officer (sales rep not authorized) or by beginning work. No written acceptance was forthcoming, and 9 days later P showed up to do the work only to find that another contractor had been employed
· The court looked to see if the delay in expressing acceptance to D was reasonable, and holds that it was, and thus there was a contract. The offeror must allow a reasonable time for the offeree to accept
Notice in Unilateral Contracts: 

→ When it comes to unilateral contracts, which invite performance rather than a promise, performance is considered acceptance and it seems that express notice of performance to the offeror is not required under certain circumstance. Consider Carlill v. Carbolic Smoke Ball Co. (p. 160): In response to an ad indicating that if customers used their product regularly and got the flu, the company would pay a 100 pd reward. When a customer sued to get her reward, it was ruled that it was reasonable for her to not communicate her acceptance to the company, her performance was reasonable acceptance
Allied Steel and Conveyors, Inc. v. Ford Motor Co. (p. 162)

· P ordered machinery from D on a form that included an indemnity clause (requiring D to be liable for any negligence on the part of either party’s employees) and a requirement that acceptance be acknowledged to P. D sent back the form accepting the order, but wrote “Void” on the indemnity provision. When P ordered additional materials with the same form, D began performance months before sending the acknowledgment copy, this time neglecting to write “Void” on that indemnity clause. One of P’s employees was injured on the equipment, and when P was sued it impleaded D on the basis of the indemnity clause
· Because the terms of the offer were ambiguous as to the terms of the acceptance, the court held that the acknowledgment copy was simply a suggestion as to how acceptance would be communicated – performance as acceptance was not precluded

· D had already begun performance on the second contract at the time of the accident, so the indemnity clause was actionable  

Shipment of Goods as Acceptance:

UCC Section 2-206: Offer and Acceptance in Formation of Contract
(1) Unless otherwise unambiguously indicated by the language or circumstances


(b) an order or other offer to buy goods for prompt shipment shall be construed as inviting 

      acceptance either by prompt promise to ship or by prompt shipment of goods (shipment of 

      non-conforming goods, however, is not acceptance if the seller notifies the buyer that the 

      shipment is merely an accommodation to the buyer)

Corinthian Pharmaceutical Systems, Inc. v. Lederle Laboratories (p. 166)

· P purchased pharmaceuticals from D for resale to physicians. D periodically sent price lists to customers, each indicating that orders were subject to D’s acceptance and that changes were subject to change without notice. P got its hands on an internal memo of D’s indicating an upcoming price increase for a certain drug, and before it took effect, P ordered an inordinate amount of the drug at the old price by phone (which generated a tracking number for its order). In response, D sent a small portion of P’s order as an accommodation, informing P of an option to cancel the rest of the order due to the increased sale price. P sued on the theory that the tracking number constituted acceptance for the order at the lower price
· The court ruled that the tracking number was merely an administrative aid, rather than a legal acceptance. Further, the court held that because the partial order was clearly labeled an accommodation, rather than partial performance [see UCC Section 2-206(b)]

D. Termination of the Power of Acceptance
Means by which the power of acceptance may be terminated:

1. Lapse of an offer (when not specified in the offer, a “reasonable time” is necessary, which depends on context)

2. Revocation (an offer can be revoked at any time before acceptance)

a. Option contracts (which limit the offeror’s power to revoke, but does not require the offeree to accept)

i. Option contracts may be created by consideration, firm offers under the UCC, and reliance by the offeree

b. “Firm offers” under the UCC (only applicable to merchants; see UCC Section 2-205)

3. Death or incapacity of the offeror (regardless of offeree’s knowledge of the death: this is a place where contract law has maintained a subjective perspective)
4. Rejection by the offeree (by way of the mirror-image rule)
Mailbox rule: The acceptance is effective when you put them in the mail, not when they are received by the 
other party (however, revocation of an offer is generally held to be effective on receipt, not 

dispatch)
Dickinson v. Dodds (p 176)

· D offered to sell his house to P, giving P until Friday to accept. On Thursday, P learned that D had sold to a third party, and when P confronted D, he was told that it was too late, so P sued
· The court concludes that D had issued an offer to P, revocable at any time. Because P gave no consideration for D to withhold sale of the property to another party before P’s acceptance, D could sell to anyone before P notified D of acceptance

UCC Section 2-205: Firm Offers
An offer by a merchant to buy or sell goods in a signed writing giving assurance that it will be held open is irrevocable (regardless of lack of consideration) during the stated time (or, for a reasonable time, not to exceed 3 months, if no time stated) – if the offeree’s form indicates such assurance, it must be separately signed by the offeror
Ragosta v. Wilder (p. 181)
· P tried to enter into negotiations with D a few times to sell D’s Fork Shop (a whole store dedicated to selling forks?), but no agreement came of it. When P heard that D wanted to sell, P sent a letter with a check saying he wanted to buy the property and sought financing. D returned the check and indicated that he would sell the property to P before a certain time “providing said property has not been sold.” Before that time, D informed P that it was revoking its offer to sell, and a pissed off P (who had incurred costs in obtaining financing) sued for specific performance 
· The court held that there was no contract because a return promise was insufficient for acceptance; rather, performance was required. The court further ruled that P’s obtaining financing was insufficient performance to indicate an acceptance because a) P sought financing before the offer was made, so can’t blame D for revoking, and b) such is a preparatory act, and thus not performance

· The moral of this story is that absent performance or consideration, there is no option contract

E. Acceptance Varying Offer: The “Battle of the Forms” and the UCC

Common law: 
· Mirror-image rule: An acceptance must be on the terms proposed by the offer without any variation. If the acceptance differs in any way from the offer, it is considered a rejection of the original offer and acts as a counter-offer

· Ardente v. Horan (186): Real estate case where the purchasers sent their deposit with additional terms than the sellers had offered. When the sellers backed out and the purchasers-to-be sought specific performance on the theory that a binding contract existed, the court ruled that there was no contract because the acceptance had additional terms listed

· Last shot doctrine: Irrespective of the mirror-image rule, if the parties think that there is a binding contract and perform, the terms on the last form are followed as the terms of the contract

· This is especially problematic in a sales context due to “boilerplate” that often tend to conflict and contradict each other

· Regardless, most parties engaging in an exchange of forms in a sales context think that they have entered into a legally enforceable contract with terms expressly agreed to by both parties. Enter the UCC…
UCC Section 2-207: Additional Terms in Acceptance or Confirmation – I only apply to merchants!
(1) The mirror-image rule does not apply even if terms are variable, unless acceptance is expressly made 
      conditional on assent to the additional or different terms [in which case analysis should shoot to 
      subsection (3)] 
(2) Additional (different? – courts split on whether these are the same) terms are proposals for additions to 
      the contract, and become terms of the contract unless


(a) the offer expressly limits acceptance to the terms of the offer


(b) the new terms materially alter the contract*

(c) a party has expressed its rejection of them within a reasonable time after they are received

(3) Conduct between the parties recognizing the existence of a contract is sufficient to establish a contract 
      even though the terms of the forms differ. In this instance, the contract terms consist of those which are  

      agreed upon by the parties, “together with any supplementary terms incorporated under any other 
      provisions of this act” (gap fillers)

*The majority of cases deal with this subsection (do they “materially alter the contract”?)

· The UCC test (official comment 4): would the addition of the term result in surprise or hardship without express awareness?

· Posner’s definition: it’s material if consent to it cannot be presumed

· Phillips’s definition: it’s material if it substantially changes the allocation of risk

Knock-out Doctrine: Any terms that materially differ cancel each other out – in order to determine if there’s a contract, you go to 2-207(3) and determine the terms by the parties’ conduct, and the contested term is supplied by a UCC gap-filler

What possible resolutions under UCC 2-207? (per Posner, p. 213)
1. Majority rule: knockout rule applies

2. Leading minority rule: the offer controls unless the acceptances’ terms fall under 2-207(2)
3. Minority (CA) rule: “:additional” is synonymous with different, so the offer terms prevail unless the acceptance terms are materially different
UCC Section 1-205: Course of Dealing and Usage of Trade
(1) Course of dealing: what have the parties done in transactions prior to this one?

(2) Usage of trade: what is the understood, observed custom in this area of commerce?
(????) Course of performance: how have the parties in prior instances interpreted this contract?

Battle of forms cases typically involve disputes regarding arbitration or warranty provisions
Warranty sections in the UCC (note: these are examples of penalty default rules – not what most parties 

would contract to, but Llwellyn’s way of affecting how parties should behave):

· 2-312: Warranty of Title; Buyer’s Obligation Against Infringement

· 2-313: Express Warranties by Affirmation, Promise, Description, Sample

· 2-314: Implied Warranty: Merchantability; Usage of Trade

· 2-315: Implied Warranty: Fitness for Particular Purpose

· 2-315: Exclusion or Modification of Warranties

· 2-719: Contractual Modification or Limitation of Remedy
Dorton v. Collins & Aikman Corp. (p. 197)

· P ordered carpets by phone, and D’s acceptance form included a compulsory arbitration clause. When P discovered that the carpets were of inferior quality than had been ordered, P brought suit for fraud. D moved to arbitrate per the terms on its acceptance form
· The court holds that there is a contract under 2-207(1) because the terms in D’s acceptance form were not explicit enough to show that they were unwilling to go through with the transaction unless their terms governed. The court then remands the case for determination whether the arbitration clause materially altered the contract per 2-207(2), in which case the term cannot be considered part of the contract
Step-Saver Data Systems, Inc. v. Wyse Technology (p. 204)

· D telephoned order to P, who accepted over the phone and agreed to ship promptly. P sends a purchase order, and D sends the product, but the invoice includes a “boxtop license” disclaiming all express and implied warranties and indicating that opening the package was indication of acceptance of the terms. When P got sued by several end users, they tried to indemnify D, who claimed that its terms governed the contract

· As the language on D’s boxtop license was insufficient to create a conditional acceptance, the court decides that a contract was formed by the parties’ conduct, and goes to 2-207(2)(b) to see if the terms materially alter the contract. Because an absence of warranties is a substantial alteration of the distribution of risk, it is not part of the contract

C. Itoh & Co., Inc. v. Jordan Int’l Co. (p. 210)

· P ordered steel coils from D, whose acknowledgment form indicated that D’s acceptance was “expressly conditional” on P’s assent to additional terms on the other side of the form (arbitration clause). When P sued D claiming that the coils were defective, D argued arbitration
· Because there was an express provision regarding conditional assent on D’s form, the situation fell under 2-207(1), with the terms to be determined under 2-701(3). Court rejected D’s “usage of trade” argument regarding arbitration clauses, so it didn’t consider it part of the contract
Northrop Corp. v. Litronic Industries (p. 212)

· P purchased wire boards from D. D’s offer form contained a 90-day warranty, but P’s acceptance form contained an unlimited warranty. When P attempted to return some of the product as defective after 90 days had passed, D refused to accept them and P filed suit
· Although the court would prefer to rule that the contract falls under 2-207(2), but because it’s a Federal court dealing with a state issue of first impression, it goes with the majority knockout rule and using a usage of trade gap filler it decides in favor of P 
ProCD, Inc. v. Zeidenberg (p. 217)

· P sold a database of information to D for personal use, but D turned around and resold the information for profit (i.e., arbitrage). P’s product included a “shrinkwrap license” (on manual and on pop-up screens when used) limiting the permitted uses of the information to personal consumers, and thus P filed suit against D arguing that D had violated the terms of the license
· Distinguishing Step-Saver, the court rules that 2-207 is irrelevant because there’s only one form (the shrinkwrap license), and concludes that part of what D had purchased was the limitations on use, and his use of the product indicated acceptance of those limitations

F. Precontractual Liability
Restatement Section 45:
(1) When an offer invites an offeree to accept by rendering a performance and does not invite a promissory 

      acceptance [unilateral contract?], an option contract is created when the offeree begins performance

(2) The offeror’s duty of performance under such an option contract is conditional on completion of the 

      invited performance in accordance with the offer terms
Drennan v. Star Paving Co. (p. 225)

· P, a contractor, received the lowest bid from D, a subcontractor, and on the basis of that bid P won the subcontract. D had made a mistake on its bid to the contractor and wouldn’t do it for its original quote, and P is now suing to recover damages from going with the next lowest subcontractor bid

· Because D received no consideration for its bid (so not an option), the court decides this on promissory estoppel grounds. P reasonably relied on D’s bid, and D’s bid wasn’t so much below the industry standard as to put P on notice that it was inaccurate. Relies on Restatement Section 45, applying a unilateral contract rule to a bilateral contract
Holman Erection Co. v. Orville E. Madsen & Sons, Inc. (p. 231)

· P, a subcontractor, submitted a bit to D, a general contractor, who listed P on his public bid. However, when D’s bid was accepted, the job was given to a minority subcontractor (for quota purposes) rather than P 
· Although a subcontractor is bound by his bid, a general contractor has an option contract (and promissory estoppel not applicable, because a general contractor is bound by the bid he makes on reliance of a subcontractor’s bid, but a subcontractor makes many bids, and thus has no basis for relying on any one contractor giving him the job). P’s bid did not create a binding contract, so judgment for D

Liability When Negotiations Fail: If during the negotiation process one party has conferred a benefit on the 

other, the recipient of the benefit may be required to make restitution
Hoffman v. Red Owl Stores (p. 235)

· P owned a bakery and entered into negotiations with D to open a Red Owl Franchise. During negotiations, P sold his bakery, purchased a grocery store, and relocated in preparation for the final agreement. At the last minute, negotiations fell through because D wanted P’s father-in-law’s contribution to be hidden, while the father-in-law would only finance if he could sign on as a partner
· Under Restatement Section 90, it is unnecessary for all the terms of an agreement to be solidified for a party to recover under promissory estoppel grounds. Finding sufficient reliance on a near-completed contract, the court awarded damages to P on the basis of promissory estoppel

Cyberchron Corp. v. Calldata Systems Development, Inc. (p. 239)

· D, a military contractor, entered into negotiations with P whereby P was to create equipment to fulfill a government bid D had won. P began production of the equipment before D furnished a purchase order with exact specifications, although P and D were unable to come to terms on the specifications P would be able to produce. D insisted that P continue the work absent a written agreement, but then refused to pay when the parties were unable to agree on the specifications
· The court rules that no contract was ever realized here, but allowed P to recover on promissory estoppel grounds: 

· Clear and unambiguous promise (keep producing, we’ll work issues out later)

· Reasonable and foreseeable reliance by P

· Unconscionable injury sustained by P resulting from this reliance

· Court remanded to determine whether overhead damages should be awarded here (an issue because these are more expectation, rather than reliance, damages), which could be awarded if P’s overhead costs were allocated to specific projects

Channel Home Centers, Division of Grace Retail Corp. v. Grossman (p. 244)

· D owned commercial property and sought P as a tenant. D requested that P send a letter of intent (to help him obtain financing), and in return P requested that D take the space off the market (which D agreed to do). Issues arose regarding the terms of the lease, and in the end, D leased the property to one of P’s competitors. P sued for BOC (even though there’s a) no requirement to negotiate in good faith, and b) letters of intent are not usually enforceable documents)
· The court holds that the circumstances show that both parties intended to be bound to good faith negotiations. Further, there was sufficient definiteness in the letter of intent to show that pulling the property off the market was enforceable provided D had consideration (which existed because the letter of intent was valuable for securing financing). Reliance damages should be awarded

G. The Requirement of Definiteness
Two basic functions of the definiteness requirement: 

1. To be enforceable, a court must know with specificity just what the contract terms are

2. It is also implicit in the principle that the promisee’s expectation interest is to be protected
What will courts consider in deciding the definiteness of contracts?

1. Preliminary negotiations, including prior negotiations between the parties

2. References to external sources of terms, such as governmental publications, as well as the trade usages that the parties are subject to

3. The dealings between the parties before and after the transaction
Toys, Inc. v. F.M. Burlington Company (p. 254)
· P had a lease with D which included an option to renew (at which time there would be a renegotiation of the lease rate). A year before its lease was up, P indicated its desire to stay, but D’s quote of the prevailing rate was significantly higher than what P had contemplated. After almost a year of negotiations, no agreement had arisen, and D informed P of its intention to put the space up for rent. P sued for BOC after it moved to another location
· Although the lease lacked a set rate for a renewal lease, the court held that the contract was not too indefinite to be unenforceable – there was an objective means of determining the new lease rate (the prevailing rate of rented space in the mall) [but P lost at trial due to issues of fact]

· Note: courts are willing to downplay the requirement of definiteness in relational contracts, focusing on the intent of the parties instead

Oglebay Norton Co. v. Armco, Inc. (p. 257)

· P and D engaged in a long-term relational contract with a two-tier pricing mechanism for shipping iron ore, and renegotiated the pricing terms four times over 23 years. A skirmish came about due to a downturn in the iron ore industry and a failure of their two-tier pricing mechanism, and although the parties were initially able to negotiate a satisfactory rate for a year, they were unable to come to a subsequent rate agreement. As a result, P sought a declaratory judgment either that the contract rate was correct, or to substitute a reasonable rate if not; D counterclaimed that the contract was no longer enforceable
· The court ruled that the parties intended to be bound by their contract, that the rate established by the trial court was reasonable and fairly reflected the market rate, and that specific performance was the best solution (damages over a 20 year period difficult to ascertain)

· Note: intention to be bound is determined by the parties’ conduct at the time of contracting, not at the point in which one party wants out of the contract

III. The Requirement of a Record for Enforceability: The Statute of Frauds
A. Introduction
Back in the day, all contracts had to be in writing to be enforceable – this gave way to the Statute of Frauds, 

which required that certain types of contracts be in writing (note: some states still have codified 

statutes of frauds)

See UCC Section 2-201 for the statute of frauds for the sale of goods
What must be in writing?

1. Any agreement in which an executor promises to pay damages from his own property

2. Any promise to assume the debt of another (suretyships)

3. Marriage agreements (more historical than anything else)

4. Any agreement involving the sale of real property

5. Any agreement that cannot be performed within one year of the making of the agreement

6. Any agreement that exceeds (varies - $500 in the UCC to $100k in CA)
B. Problems of Statutory Scope
The Suretyship Clause:

· Novation (exception): an agreement where a creditor releases a debtor, and accepts in exchange the obligation of another party (i.e., when a company buys assets from another and assumes that company’s obligations – not a suretyship)

· Main Purpose Doctrine (or Leading Object Rule) (exeption): allows an oral agreement rather than requiring a writing when the main purpose of a promisor is not to answer for another, but to serve some purpose of his own

· Collateral Undertaking: when a promisor is simply a guarantor/surety, receives no direct benefit, and is liable only if the debtor defaults (vs. original undertaking: direct benefit)

Power Entertainment, Inc. v. National Football League Properties, Inc. (p. 268)

· P alleged that it promised to assume a third party’s debt if D would transfer the third party’s license to P, and that D breached this contract. D claimed that because the alleged contract was a suretyship, it was unenforceable because it was not in writing per the statute of frauds
· Because P was undertaking the third party’s debt primarily to benefit itself, the main purpose doctrine came into effect and thus there was no requirement for the agreement to be in writing (the suretyship clause is meant to protect parties from assuming unwanted debt without consideration, so it’s meant to be a defense for P, not for D) 
Langman v. Alumni Association of the University of Virginia (p. 272)

· P donated a piece of property to D which contained a clause indicating that the grantee was to assume payment of the mortgage. Although the deed with this provision was unsigned, it was recorded. When D defaulted on the loan, P, who was secondarily liable, paid it and then brought suit to recover her losses
· The court rejected D’s argument that because the deed was unsigned, it was unenforceable in violation of the statute of frauds. The court concluded that because D received a benefit from the property, assumption of an existing mortgage is not a surety, but an original undertaking 
The One-Year Clause:

· The purpose of this clause is to protect parties against fading and differing memories

· However, courts have problems with this clause, so they tend to interpret it as excluding any agreement that is capable of being fully performed within a year, even if it is probable that the time period of performance is longer (think employment contracts for life)
C. Requisites of Recording and Signing
To comply with the statute of frauds:

· Agreements generally must contain substantially the whole agreement and its material terms and conditions so that one reading it can understand from the writing what the agreement is

· A single document is unnecessary if the agreement can be pieced together by multiple writings (i.e., some sort of evidence that an agreement exists)

· Signatures are required, but courts may be lenient as to what is considered such
· UCC Section 1-201(39): “Signed” includes any symbol executed or adopted by a party with present intention to authenticate a writing (such as letterhead, logos, etc.)

UCC Section 2-201: Formal Requirements; Statute of Frauds

(1) For the sale of goods over $500, there must be a document in writing signed by the party against whom 
      enforcement is sought (if the terms are incorrect or missing, a writing is enforceable as long as it 
      includes quantity)
(2) Between merchants, if a signed confirmation of a contract has been sent and received to the other 
      contracting party, that party must send written notice of objection within 10 days or that party’s silence 
      is considered a substitute to signature (i.e., that party can’t claim a statute of frauds defense)

(3) (a) Partial performance exception: if a contract does not satisfy the requirements of (1), it is enforceable

           if it involves custom-made goods unsuitable for the sale of others and the seller has substantially  

           begun manufacture
In re Arbitration between Acadia Company & Irving Edlitz (p. 279)

· P signed a written employment contract with D that provided for arbitration in the event of any controversy arising from the contract. Before the expiration of the contract, the parties orally renewed it for six months, and upon the termination of the employment a BOC suit was filed, and P is arguing that the arbitration clause is not binding because the extension was not written
· The court finds that the arbitration clause is binding, because the oral agreement was merely the extension of a pre-existing one including such a clause, and there is no requirement for a new signed document with the same terms (note: the court may have been influenced by P’s use of the term “oral renewal”, which loses logical meaning unless it is meant to incorporate all the previous contract terms)

D. Ameliorating the Operation of the Statute

Three ways:

1. Part performance [UCC Section 2-201(3)(a)]

2. Estoppel [UCC Section 2-201(3)(b) provides an argument against the expansion of this doctrine in statute of fraud cases; but see 1-103 which indicates that even when a UCC provision applies, “general principles of law and equity” supplement it, thus an argument allowing such expansion]

3. Restitution [UCC Section 2-201(3)(c)]
Johnson Farms v. McEnroe (p. 285)

· D orally agreed to sell his land to P, but only for a like-kind exchange of real property (to avoid capital gains tax). P went about trying to find suitable property to satisfy D before the deadline established by the option agreement, but had trouble doing so. Realizing he was running out of time, P offered to pay the remainder in cash, and D’s son agreed to extend the deadline. When D got a higher offer from a third party, he sold, and P filed suit for specific performance or damages

· Although there was not a writing to document the extension, the statute of frauds was not a valid defense because there was evidence that could have shown part performance:
· Paying the contract price

· Taking possession of the property

· Making improvements

· Court remanded the case for a fact-finder to determine whether a contract existed

Monarco v. Lo Greco (p. 291)

· Couple with a one half interest in agricultural property orally promised to the woman’s son (P) that if he continued to work on the farm, the couple would hold their interest in joint tenancy and P would get the majority of the property upon their death. The stepfather, without notifying P’s mother, willed his half of the property to a son from a previous marriage (D), thereby breaking the oral contract with P. When P learned of this after his death, P sought a declaration that D hold the property in a constructive trust (i.e., functionally saying that the property be conveyed to P)
· Although real estate transactions are generally covered by the statute of frauds, because there was reliance (P did not pursue other interests on the basis of the stepfather’s promise) and unjust enrichment (improvements to the property made by P), D was estopped from raising a statute of frauds defense. Thus the agreement must be enforced (if decided on unjust enrichment grounds, P only would have been able to recover the amount D had been enriched 0 difficult to quantify and not exactly the fairest outcome)
· Note: estoppel usually applicable in statute of fraud cases when one party represents that a written agreement is unnecessary; here, the court is broadening that doctrine to apply to any sort of reliance (not just explicitly that a written agreement not needed)

Halstead v. Murray (p. 296)

· Arising out of a dispute over zoning came a settlement in which P was to purchase the land in question from D; H signed the settlement agreement, but D refused to last minute after having directed his attorney to draft the agreement. P moved to enforce the agreement, but D raised a statute of frauds defense (arguing that his attorney was not his “agent” and as such could not authorize the sale of real property)
· Court appears to decide for P on public policy grounds, in the interest of promoting settlements in litigation. Uses a “unity” theory of attorney-client relationships to hold that the special circumstances do not require a writing to assign such rights of property transfer

· Note: absent pending litigation, a court is unlikely to come out this way

IV. Finding the Law of the Contract
A. Determining the Subject Matter to be Interpreted
The Parol Evidence Rule: 

· The doctrine that precludes parties from introducing evidence of prior or contemporaneous oral agreements in order to repudiate or alter the terms of a written contract – once parties  have entered into a written agreement, this rule may preclude reliance on extrinsic evidence

· Also excludes prior writings (early drafts, letters, or telegrams)

· Not exactly a rule of evidence, but a rule of substantive law that precludes any showing that the terms of the contract are other than as expressed in writing

Merger/Integration Clause: A clause which indicates that all prior understandings are merged into one 

agreement, and there are no other agreements outside the written document (does not include 

subsequent promises or fraud

· This will make the court more inclined to bar introduction of parol evidence, and so common that not having one will increase the likelihood that the court will find that the writing doesn’t embody all the promises between the parties
No-Oral Modification Clause: The parol evidence rule doesn’t address oral agreements after the execution 

of a writing, so parties will often put a clause into the contract stating that any subsequent 

agreements must be in writing. However, courts don’t often honor such clauses 
· UCC Section 2-209: Modification, Rescission and Waiver
(1) An agreement modifying a contract needs no consideration to be binding

(2) A signed agreement with a no-oral modification clause cannot be otherwise modified, and between merchants such a clause must be signed separately by the other party (??)
Step One: Is it an integrated agreement?

· Restatement Section 209(2): Integrated Agreements
       Whether there is an integrated agreement is to be determined by the court before determining 
interpretation or to application of the parol evidence rule

· Restatement Section 214(a): Evidence of Prior/Contemporaneous Agreements/Negotiations
Agreements and negotiations prior to/contemporaneous with the adoption of a writing are admissible in evidence to establish (a) that the writing is or is not an integrated agreement
Step Two: Is it a partially or completely integrated agreement?
· Restatement Section 210(3): Completely and Partially Integrated Agreements
Whether an agreement is completely or partially integrated is to be determined by the court before determining interpretation or application of the parol evidence rule

· Restatement Section 214(b): Evidence of Prior/Contemporaneous Agreements/Negotiations
Agreements/negotiations prior to/contemporaneous with the adoption of a writing are admissible in evidence to establish (b) that the integrated agreement is completely or partially integrated
· Restatement Section 216(2): Consistent Additional Terms
An agreement is not completely integrated if the writing omits a consistent additional agreed term which is (a) agreed to for separate consideration, or (b) such a term as in the circumstances might naturally be omitted from the writing

Step Three: What are the consequences?

· Restatement Section 216(1): Consistent Additional Terms
Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated

· If it’s completely integrated, you can’t introduce anything extraneous

UCC Section 2-202: Final Written Expression: Parol or Extrinsic Evidence
Terms in a writing the parties intend to be a final expression of their agreement may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement, but may be supplemented or explained


(a) by course of dealing or usage of trade (1-205) or by course of performance (2-208)


(b) by evidence of consistent additional terms unless the court finds the writing to have been 

      intended as a complete and exclusive statement of the terms of that agreement
Gianni v. R. Russell & Co. (p. 556)

· P was a tenant in an office building that changed owners to D, who negotiated a new lease with P expressly prohibiting P from selling tobacco (which he had done under the old lease), but P claimed that he had only agreed to this because of D’s oral promise that P would be the exclusive vendor of soft drinks (which P claims is an independent contract, not a collateral agreement with the lease). When D leased to a store who sold sodas, P sued to uphold the oral promise
· The court rules that the only agreement here was the lease, and that “naturally and normally” if there had been any exclusive right to sell soda, it would have been executed in the same contract. P cannot bring in parol evidence because the law declares that absent mistake or fraud, the writing is the only evidence of the agreement

Masterson v. Sine (p. 560)

· A couple conveyed property to the husband’s sister with an option to repurchase within 10 years. When the husband (D) went bankrupt, the wife and D’s trustee in bankruptcy (P) are seeking to exercise the option to satisfy D’s creditors. D argues that the purpose of the option was to keep the property in the family, and is seeking to use parol evidence to show that
· The court rules that the terms of the contract were too indefinite to be enforced and that parol evidence should be allowed (Traynor’s parol evidence test: evidence of oral collateral agreements should be excluded only when the fact-finder is likely to be misled)

MCC-Marble Ceramic Center v. Ceramica Nuova D’Agostino (566)

· P and D entered into a requirements contract, and P claimed that the tiles received were not of the quality required by the contract. D’s contract required P to raise complaints within 10 days of receipt; P’s contract gave them the right to terminate the agreement at any time. D wants to exclude extrinsic evidence
· NOTE: this is an international case, so CISG allows greater and more substantial inquiry into extrinsic evidence than the UCC and US law, so parol evidence allowed

Bollinger v. Central Pennsylvania Quarry Stripping and Construction Co. (p. 567)

· By contract, P allowed D to deposit construction waste on their property provided that D removed the topsoil and covered the waste with it. Without reading the agreement P signed it, and the topsoil provision was not included. Although D initially covered the waste with the topsoil, they eventually stopped and claimed the parol evidence rule barred inclusion of any oral agreement when P sued
· Basing the ruling on mutual mistake (that the provision wasn’t in the contract), the court decides that a court has the power to reform a writing and make it correspond to the parties’ original understanding (which is corroborated by D’s initial behavior and the fact that D continued to cover waste with topsoil on the property of P’s neighbors)

B. Interpreting Contract Language
Plain meaning rule: a corollary of the parol evidence rule generally used only for fully integrated contracts
· Step One: Contract language is first determined to meet the requisite standard of clarity. If it’s not ambiguous, then no extrinsic evidence will be allowed; the contract is interpreted within the “four corners” of the contract

· Step Two: The meaning of the language will be interpreted. In the event of ambiguity, extrinsic evidence will be admitted and interpretation will rest with the fact-finder
Maxims of contract interpretation:

Ejusdem generis (of the same kind)
Expressio unius est exclusion alterius (the expression of one thing is the exclusion of another)

Noscitur a sociis (it is known from its associates)

Contra proferentem (against its author or profferer)
UCC Section 1-205(4): Course of Dealing and Usage of Trade
The express terms of an agreement AND an applicable course of dealing or usage of trade shall be construed whenever reasonable as consistent with each other, but when such construction is unreasonable, express terms control both course of dealing and usage of trade, and course of dealing controls usage of trade
UCC Section 2-208: Course of Performance or Practical Construction
(1) When a sales contract involves repeated performance by either party without objection by the other party, any course of performance accepted without objection shall be relevant to determine the meaning of the agreement

(2) Hierarchy of terms (not necessarily followed by courts in UCC cases):

· Express terms

· Course of performance

· Course of dealing / Usage of traded (see UCC 1-205(4) – course of dealing controls usage of trade)
Frigaliment Importing Co. v. B.N.S. International Sales Corp.
· Judge Friendly asks, “What is chicken?”
· P contracted to purchase chicken from D, but when D sent what P considered to be “fowl” (older chickens), P brought suit for breach of warranty (arguing that based on semantics in negotiations and reasonable inferences of meaning of the weight/price structure, the contract could mean only that P was purchasing young chickens)

· Although both P and D introduced evidence supporting their definition of “chicken”, the court was swayed by neither; however, the judgment was for D because P failed to meet is burden of proof 

Raffles v. Wichelhaus (p. 582)

· P was selling cotton to D to arrive by boat from Bombay to Liverpool. The contract specified that the goods were to arrive on the ship “Peerless”; however, there were two same-named ships carrying cotton to Liverpool and arriving at two different times
· The court rules that this is a case of “latent ambiguity” (i.e., two ships, no fraud), so there never was a binding contract as there was no meeting of the minds, and thus P could not recover

Oswald v. Allen (p. 584)

· D had a coin collection separated in two parts: her “Swiss” collection and her “Rarity” collection (which included some Swiss coins). When the parties entered into a contract, P thought he was buying all her Swiss coins, but D thought he was buying just her “Swiss” collection, and D sought to cancel the sale

· The court rules that no contract existed here because the terms were ambiguous and understood differently by the parties, unless one of the parties is aware of the other’s understanding, there is no contract

· Restatement Section 20: Effect of Misunderstanding
(1) There is no mutual assent if the parties attach materially different meanings to their manifestations and


(a) neither party knows or should know the meaning attached by the other or


(b) each party knows or should know the meaning attached by the other
W.W.W. Associates, Inc. v. Giancontieri (p. 586)

· P contracted to buy land from D, but because there was pending litigation regarding the title of the property, P included a provision providing that “either party” can back out of the deal if the litigation wasn’t resolved by a certain date. When D changed its mind and sought to exercise the termination option, P objected saying that the provision was meant only for P to exercise, not D. The contract also included a merger provision, so now the question is whether or not P’s understanding as to the applicability of the cancellation clause can be brought into evidence
· The textualist judge held that there was a strong integration clause and no ambiguity in the contract, so P could not bring in external evidence to create an ambiguity. D can back out.
Pacific Gas & Electric Co. v. G.W. Thomas Drayage & Rigging Co. (p. 592)

· D was contracted to repair the cover of P’s turbine, performing all the work at its own risk and expense, and to indemnify P against any loss and damage resulting from the work. Further, D agreed to get at least $50k insurance to cover liability for injury to property. When the turbine was damaged by the falling of the metal cover during the work, P sued to recover the expense of repairs, claiming that such damage to property was covered under the agreement. D claims that only third party property was covered by the contract
· Although the contract was found unambiguous by the trial court, Traynor goes beyond the four corners rule – extrinsic evidence should only be disallowed if the parties’ intent can be determined from the writing itself, not if the writing is found to be ambiguous. Thus, parties should be allowed to present extrinsic evidence when it’s relevant to proving a possible interpretation of the language
Delta Dynamics, Inc. v. Arioto (p. 597)

· Exclusive distributorship deal in which P was to supply trigger locks to D for five years, and D agreed to sell a minimum number of units throughout that period. If D failed to meet the minimum, then the agreement was ‘subject to termination’, and whichever party prevailed in an action for damages resulting from such a termination would be entitled to attorney’s fees. When P sued for damages because D didn’t take enough locks, D argued that P’s exclusive remedy under the contract was termination, not damages
· Traynor hates the plain meaning rule – trial court excluded external evidence offered by D to show that all P was entitled to under the contract was termination. Because there is nothing in the evidence to preclude D’s interpretation and it is relevant to interpretation, it should be admitted

Hurst v. W.J. Lake & Co. (p. 601)

· Mmmm. Horse meat scraps.
· In an agreement in which P was to sell D horse meat scraps at $50 a ton, the contract provided that if any of the scraps were less than 50% protein, the D was entitled to a $5/ton discount. D received a shipment that contained protein varying from 49.53 – 49.96% of protein and paid the discounted rate. Arguing that the custom of the horse scrap trade was that the phrase “less than 50% protein” required the buyer to accept scraps containing 49.5% at the full price, P sued to recover the balance

· Holding that numbers are as interpretive as words, the court allows the admission of trade custom and usage even though the contract isn’t ambiguous on its face

C. Filling Gaps
What happens when the language as interpreted doesn’t cover the case at hand? Implication – terms 

implied in law vs. terms implied in fact.
UCC Section 1-201(3) and (11) – General Definitions: “Agreement” and “Contract”
(3) “Agreement” means the bargain of the parties in fact as found in their language or by implication from 

      other circumstances including course of dealing, use of trade, or course of performance.

(11) “Contract” means the total legal obligation resulting from the parties’ agreement as affected by this act 

      and other applicable rules of law

Note: The UCC definition of “Contract” is broader than its definition of “Agreement”
Default Rules: 

· Majoritarian theory –default rules are those which parties would contract to anyhow (i.e., it’s terms that most parties would expect, and thus supplying default rules saves parties from having to contract expressly for them)

· Penalty default rules – not necessarily terms the parties would agree to, but are imposed because it’s how most parties should behave. Used to prevent more knowledgeable parties from withholding information in contracting

· Mandatory/Immutable rules – rules that the parties are powerless to alter by agreement

UCC Section 1-102: Purposes/Rules of Construction/Variation by Agreement

(3) The provisions of this act may be varied by agreement unless otherwise noted, although obligations of 

      good faith, diligence, reasonableness and care may not be contracted around, but parties may determine 

      the standards of such obligations if they are not manifestly unreasonable
Note: saying that most rules in the UCC are default rules, but parties cannot contract around good faith
UCC Section 2-103(1)(b): Definition of “Good Faith”

“Good faith” in the case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing and trade
Eastern Air Lines, Inc. v. Gulf Oil Corporation (p. 610)

· In a requirements contract (which does not fail for indefiniteness as long as executed in good faith), P accused D of “fuel freighting” (loading a plane with fuel where it’s cheaper to do so)

· Because P had never before complained of this practice before in general (course of dealing), nor had P complained of this practice before now under this contract (course of performance), and because fuel freighting is a common trade practice, the court concluded that D acted in good faith in performing under the contract
UCC Section 2-305(2): Open Price Term
A price to be fixed by the seller or buyer means a price for him to fix in good faith

UCC Section 2-306(1): Output, Requirements and Exclusive Dealings
A term measuring output or requirements quantity means actual output or requirements as may occur in good faith, excepting quantities unreasonably disproportionate to a stated estimate (or, in the event of a stated estimate, any normal or comparable prior output or requirement)
UCC Section 2-208(3): Course of Performance (waiver)
Course of performance shall be relevant to show a waiver or modification of any term inconsistent with such course of performance (see UCC 2-209)

UCC Section 2-209(5): Waiver
A party who has made a waiver in a contract may retract the waiver by reasonable notification that strict performance will be required for any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver

Nanakuli Paving & Rock Co. v. Shell Oil Co. (p. 651)

· P entered into two long-term requirements contracts for the supply of asphalt. When the price for asphalt rose, D failed to price protect (although the contract specified that price would be D’s posted price at time of delivery) 
· P argued that price protection was not only common in the industry (usage of trade), but that D had price protected P on two previous occasions (course of performance) – D argued that not only do express terms override implied terms, but that P’s concept of usage of trade was too broad, and that what P considers prior price protection were just waivers of D’s right to its posted price at time of delivery

· The court rules in favor of P: the usage of trade as defined by P was not excessively broad; the fact-finder could have reasonably found D’s prior actions not to be waivers; and that the fact-finder could have found price protection as consistent with the express terms of the contract (court is supplementing the terms of the contract: falling on default rules, that express terms do not constitute an entire agreement)
UCC Section 2-719(1): Contractual Modification or Limitation of Remedy
(a) the agreement may provide for remedies not otherwise provided under the UCC and
(b) resort to such a remedy is optional unless the remedy is expressly agreed to be exclusive, in which case 

      it is the sole remedy
Columbia Nitrogen Corp. v. Royster Co. (p. 660)

· In a long-term contract, D agreed to “supply” a minimum amount of nitrogen from P, but when the price dropped, it purchased less than 10% of that amount from P and hit the market to get the rest of its requirement (note: P had been a major purchaser of D’s goods before, but not vice versa). P sued under the default clause in the contract
· The court ruled that the trial court had improperly excluded (because of the express terms of the contract) extrinsic evidence of usage of trade (that express prices in contracts in the mixed fertilizer industry were projections to be adjusted according to the market). Because of the use of the term “supply” rather than “buy” in the contract, the court concluded that it would be reasonable to interpret the contract as requiring P to have the goods on hand, but not that D had to purchase them (court uses previous contracts between the parties in which D had not required minimum purchases from P, even though it was expressly noted in the contract to support this)

· Because the default clause did not provide a remedy for goods not purchased, just for non-payment for delivery of nitrogen under the contract, P couldn’t recover on it in this instance
· Court also says that the integration clause in the contract does not apply to the default rules of usage of trade/course of performance/course of dealing: it is assumed that such rules were “taken for granted” at the time of contracting unless carefully negated

Dalton v. Educational Testing Service (p. 605)

· P took the SAT twice and increased his score by a significant amount, triggering alarms with D who determined that the handwriting did not match. D then cancelled P’s higher score. When P utilized one of the five options to validate his score (presenting additional information regarding his health during the first test and that he had taken a prep course between the two exams), D still cancelled his score
· The court ruled that although D was entitled to its discretion in releasing test scores, it cannot act arbitrarily or irrationally. Because implicit in all contracts is a covenant of good faith and fair dealing in the course of contract performance, D had failed to act in good faith. P was not entitled to immediate release of his score, but was rather awarded the remedy of D reviewing the information in good faith (P was also entitled to additionally utilize any of the four other options to assist D in determining that his score was proper)

Burger King Corp. v. Weaver (p. 609)

· P was a franchisee who operated two locations in Montana. When D opened another franchise nearby, P sued on the basis that D had breached the implied covenant of good faith and fair dealing (because neither of his franchise agreements expressly gave him an exclusive right to be free from competition from D)
· The court rejects P’s argument, holding that there is no COA under FL law for breach of covenant of good faith and fair dealing when D has performed all the express provisions of the contract and when reading the implied covenants would vary from the express terms of the contract

Market Street Associates v. Frey (p. 613)

· D, a pension trust, agreed to finance P’s growth in an arrangement that included a provision whereby P could buy back the sold property for less than market value. 20 years after the agreement, P sought financing from D but did not mention the buyback provision (with the knowledge that D might not be aware of it), and when P was denied financing, they stated that they were going to exercise the buyback option. D refused, and P sued
· The court held that, because P did not mention the buyback provision in its initial letter, they had violated the good faith requirement – although good faith doesn’t require complete candor, you cannot intentionally exploit another party’s oversight
Dickey v. Philadelphia Minit-Man Corp. (p. 617)

· P leased commercial space to D wherein D was required to pay a minimum price in addition to a percentage of sales (very common in commercial leases). The lease provided that D was solely to use the space as a car wash, but when D discontinued that aspect of its business (which was where P got most of its profit), P claimed a breach of contract because there was an implied obligation arising out of the sales percentage provision for D to continue to use the property in the most economically profitable way
· Because such an obligation to use the property to its fullest economic potential would be vague, uncertain, and impracticable, P could not enforce that aspect of the lease. D has not sought to terminate the lease, nor has it ceased paying the minimum rental fee, thus D has not breached the contract (note: also decided on the theory that the law is reluctant to recognize affirmative duties)

UCC Section 2-306: Output, Requirements and Exclusive Dealings
(2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods 

      concerned imposes, unless otherwise agreed, an obligation by the seller to use best efforts to supply the 

      goods and by the buyer to use best efforts to promote their sale (seemingly, at a minimum best efforts 

      implies an affirmative notion; contrast with the definitional analysis of good faith simply being the 

      absence of bad faith)
Bloor v. Falstaff Brewing Corp. (p. 619)

· In an exclusive dealing contract, P sold the rights to the “Ballantine” beer name to D for $4 billion plus a royalty of 50 cents per barrel delivered until a certain year. If D discontinued selling Ballantine, it was required to pay $1.1 million times a fraction of the years left on the contract. When D was purchased, the buyer decided that it was losing money on the contract so cut advertising and ceased active distribution, it significantly reduced the royalty payments to P without having to pay out the discontinue fee, so P brought suit for breach of contract
· The contract provided that D was to use “best efforts” of the average prudent comparable brewer to promote Ballantine sales, and D had violated this aspect of the contract – even if you’re selling at a loss, if you’re contractually required to use best efforts, you are bound to do so (unless you’re close to bankruptcy, at which point you get a respite until you’re back on your feet)
Zilg v. Prentice-Hall, Inc. (p. 626)

· P wrote a book about the DuPont family that D agreed to publish. A book club that had initially agreed to take the book on changed its mind after deciding that it was too controversial, and as a result D slashed its marketing budget for the book, and P sued arguing that D was contractually obligated to use best efforts in promoting his book

· Overruling the trial court’s determination that best efforts was required and as such D had breached, the court instead held that such contracts impose a good faith requirement on marketing. However, the court ruled that good faith in this context was not shown by an absence of bad faith, but an affirmative effort must be made: D must make reasonable efforts to give the book a real chance (it did) and D must show that there has otherwise been a good faith effort to push the book
Right to terminate when not expressly provided:

· Generally held to be terminable by either party at will (after the parties have recouped their initial investments, see Lockewill)
Bak-A-Lum Corp. of America v. Alcoa Building Products, Inc. (p. 634)

· Verbal agreement between the parties whereby P had the exclusive right to sell D’s products in a certain area. With knowledge that P was expanding its facilities to accommodate D’s business, D allowed other distributors to carry its products, and P is suing for breach
· Because an oral agreement, under what circumstances may a party terminate the agreement? The court holds that there is an implied requirement of good faith dealings in franchise/exclusive dealing agreements – because D was deceptive and allowed P to expand with full knowledge of its intention to terminate the exclusive contract, the court found a breach of good faith and fair dealing. D had not given P reasonable notice of its intended termination of the contract
Lockewill, Inc. v. United States Shoe Corp. (p. 638)

· P was an exclusive distributor of D’s shoes under an oral agreement with no understanding regarding length or termination for almost a decade, at which point D arranged to permit another store to sell its shoes in competition with P. P brought suit for breach of the exclusive contract
· Because there was no written agreement to stipulate the end of the contract, the court concluded that such a contract would be enforceable as long as is necessary for the distributor to recoup his initial investment. As P had been the exclusive dealer of D’s shoes for an extended period of time, he had recouped his investment and thus the contract was then terminable at will by either party
Sheets v. Teddy’s Frosted Foods (p. 642)

· P was a QC manager for D, and discovered that sub-standard materials were being used in the manufacture of D’s food product in violation of state law. After P informed his boss of this violation, he was terminated (essentially for whistle-blowing), and is now suing on the ground that D had no right to terminate him under his contract
· Because P was an at-will employee, the court decides that it cannot decide in favor or P under contract law, but rather decides on tort law grounds that when a P can show that his termination violates public policy, he may maintain an action for wrongful discharge (here, P had to choose between public safety and keeping his job)
Balla v. Gambro, Inc. (p. 648)

· P is D’s in-house counsel with non-legal responsibilities, and discovers that D plans on selling defective dialysis machines. When P informed D that he was going to do whatever possible to stop such a sale, D fired him, and P is now trying to recover on wrongful termination grounds
· The court does not allow the COA to stand, because to permit it would lead to a chilling effect on attorney-client communication. The court further rules that P was not between a rock and a hard place because as an attorney he is bound by the Code of Professional Conduct, and the client should not bear the cost of an attorney adhering to professional ethics

V. Policing the Bargain
Three types of policing concerns: 

1. Status 

2. Behavior
3. Substance
A. Capacity
→ The concern here is predominantly status
General rule regarding contracts with minors:

· Void: the law treats it like the contract never existed, or…

· Voidable: one of the parties (i.e., the “infant”) can back out of the contract with no liability

· However, an exception for necessaries (generally held to be food and clothing)

· Note: paternalistic justifications for the infancy rule (saving the minor from him/herself)
Restatement Section 14: Infants
Unless a statute provides otherwise, a person can enter into only voidable contracts until the beginning of the day before his/her 18th birthday
Kiefer v. Fred Howe Motors, Inc. (p. 301)

· P, a husband and father, purchased a car a few months before turning 21 (old-school age at which individuals were given the capacity to contract). The car had problems and a few months after he became of age he sued D to recover the purchase price, but D claiming that there was essentially no contract because P was a minor when the contract was executed
· Although the general rule for minors is that contracts are void unless for necessaries, the court does not consider a car for a working father and husband to be a necessary. As the line for the age of majority must be drawn somewhere, the court strictly adheres to it. If P has a problem with it, he can appeal to the legislature
Restatement Section 15: Mental Illness or Defect
(1) A person can enter into only voidable contracts if by reason of mental illness/defect


(a) s/he is unable to reasonably understand the nature and consequences of the transaction


(b) s/he is unable to act reasonably in relation to the transaction and the other party has reason to 

      know of the condition
(2) When a contract is fairly made and the other party is unaware of the mental defect, the power of 

      avoidability under (1) terminates to the extent that the contract has been performed in whole or in part, 

      or the circumstances have changed such that avoidance would be unjust

Ortelere v. Teachers’ Retirement Board (p. 305)

· P’s wife (Grace) was schoolteacher who suffered a mental breakdown and took a medical leave from her job as a result; P quit his job to care for her. Without notifying P, Grace changed the withdrawal option on her pension plan to the maximum monthly allowance, under which option P would not get the remainder of her benefits after her death, which unfortunately happened two months later. P sued for benefits on the theory that his wife lacked the mental capacity to enter into an enforceable contract and as such the change should be set aside
· Using the Restatement test for determining contractual obligations in the face of mental incapacity and determines that because the system was aware of Grace’s mental condition, avoidance applies and P can have Grace’s change of pension benefits set aside – remanded for a new trial
Cundick v. Broadbent (p. 310)

· P, a sheep rancher, entered into a contract to sell his ranching properties to D via a longhand contract. P’s lawyer worked on it, and afterwards P even negotiated to increase the sale price. When the price had been paid and the sale almost completed, P tried to rescind and his wife brought suit on the theory that P was mentally incompetent to contract
· The court affirmed the dismissal of the complaint – although P’s personality may have changed, there was no evidence that D could have been put on notice of this, and thus D had not deceived or overreached P (the court also points to P’s increase of the sale price to indicate that the low sale price was insufficient evidence on its own to show that P was mentally deficient)

· Note: P’s lawyer trying to emphasize the substance of the contract to build a case attacking his client’s status
B. Unfairness: Conventional Controls
→ The concern here is predominantly substance
The general rule is that parties of sufficient mind are free to make their own bargains, regardless of whether 

those bargains are advantageous – also note that good faith is required only in contract execution, 

not formation

McKinnon v. Benedict (p. 313)

· P loaned money to D to purchase property next to his own which D planned on developing into a vacation area, with the condition that D not cut down trees or make improvements to the land closer to P’s property than those that already existed for a period of 25 years. When D’s plan faltered, they tried to regain profit by investing money in developing a trailer park on the land
· The court holds that the contract was so oppressive that it could not be considered reasonable, and thus unenforceable. The consideration on the part of P was so inadequate ($5000) that it would be unconscionable to enforce; also, the court points to the significantly disparate bargaining power between the parties (note also the law’s disfavor of restricting the free use of one’s land). D was permitted to continue their construction as long as it did not interfere with P’s property value or quiet enjoyment
Tuckwiller v. Tuckwiller (p. 317)

· P lived with her husband on a farm owned by the husband’s elderly aunt. When the aunt came down with Parkinson’s, she convinced P to quit her job and care for her full time in exchange for leaving her the farm. Although there was a written agreement between the two women, the aunt fell ill the day she made an appointment with her lawyer to change the will, and died four days later. The aunt’s will provided for the sale of the farm, and P brought suit for specific performance against the aunt’s executor

· The court viewed the contract prospectively from when it was authored, and determined that P had quit her job to fulfill her part of the bargain, which was likely to continue for years (P had no way of foreseeing that the job would last only four days). The court also looked to the aunt’s performance on her end of the bargain, seeing sufficiently strong attempts to have her will changed accordingly. Thus the agreement was neither unfair nor objectionable, and therefore should be upheld. Because the contract dealt with real property, P was entitled to specific performance 
Black Industries, Inc. v. Bush (p. 320)

· D contracted to produce machinery parts for P, who was then reselling the parts to the government at substantial profit. D failed to complete the order, and P filed suit for damages against D, who claimed that the contract should not be enforced because it violated public policy in that P was getting excessive profits at the expense of the government and, ultimately, the public (note: this was executed during the Korean War)
· The court ruled that the fact that D was to receive less profit than P did not affect the validity of the contract, absent a showing of fraud. The contract did not fall into one of the three categories by which a contract would be considered void for public policy reasons:

· The contract requires D to pay P for inducing action by a public official

· The contract requires a party to do an illegal act

· The contract contemplates collusive bidding on a public contract
C. Overreaching: Conventional Controls
→ The concern here is predominantly behavior
Although there’s no good faith in negotiations, courts of equity have permitted the rescission of contracts when they are the product of

1. Duress: impermissible pressure exerted by one party over another during bargaining
2. Fraud: trickery, deceit, undisclosed relevant information, and sometimes innocent mistake
3. Mistake
1. Pressure in Bargaining
Policy consideration limiting the use of duress as a defense:

1. Reasonable temerity of a threat, and requiring at least some resistance

2. Threat of a lawful action cannot be wrongful (i.e., threatening a lawsuit)

*Pacelli v. Pacelli (p. 326)

· Wife agreed to a property settlement effective in the case of divorce in return for the husband’s promise not to file for divorce immediately
· The court found that the husband’s demand was inherently coercive, and as such the court refused to enforce it: she had signed the agreement to preserve her family, it was not fair and just
Simeone v. Simeone (p. 445)

· The evening before their wedding, the bride was presented with a prenup entitling her to a flat $25k in the event of a divorce. When they split 7 years later, the wife filed a claim for alimony beyond the amount stipulated in the prenup

· The court upheld the validity of the prenup, indicating that with the increase of women’s rights it would be outdated to rule paternalistically, and absent a showing of fraud, misrepresentation or duress, the parties should be bound by their agreements – P could not sufficiently show that presenting the prenup on the day before the wedding was “duress” (D had brought up the likelihood of a prenup six months before the date of the wedding)

*In Re Baby Boy L (p. 337)

· Unwed teenage mother convinced by her own mother to give the baby up for adoption when she gave birth. When she tried to get her kid back, she claimed that the contract was made under duress, because her parents threatened to throw her out of the house if she kept it
· The court ruled that there was no duress here – while the decision was difficult, such does not constitute duress, and thus the contract was upheld
Pre-Existing Duty Rule: If you have already obligated yourself to do something, then your promise to do 

that which you’ve already contracted to do cannot be consideration for an additional promise on the part of the other party
Alaska Packers’ Association v. Domenico (p. 327)

· Salmon seamen!

· P’s workers contract with D in San Fran to load and unload salmon for a flat season rate of $50 plus 2 cents for each salmon caught. When P’s workers got to Alaska, they stopped working and demanded that D double their season rate. D’s superintendent signed the new agreement, but upon their return to San Fran P’s workers were paid according to the initial agreement, and they brought suit
· Because of the pre-existing duty rule, there was no additional consideration for D in the new contract and thus the second agreement was unenforceable. Also, there was duress in this situation, because D’s superintendent had no way to replace the crew when they striked (note: UCC 2-209(1) permits modification without consideration, but forbids duress by requiring good faith)
Watkins & Son v. Carrig (p. 333)

· D contracted with P to excavate a cellar for D, but upon discovery of solid rock, P indicated that he would not continue unless D agreed to pay 9 times the original contract price by oral agreement. D agreed to the new price and P finished the job, but D refused to pay the higher price
· Because there was no understanding either way about the existence of rock, there existed no mutual mistake here. Also, the pre-existing duty rule did not apply here because the contract was renegotiated without duress. Thus, the court goes with a modification rather than a rescission theory, and D was ordered to pay at the higher contract price
Transactional constraints on contract modification:
1. The potential impact on future dealings if repeat transactions are possible

2. Repuational effects on other potential trading partners in the market

3. Ease of substitution by the party from whom the modification is demanded

4. Initial contract terms that may make the party unreceptive to modification (such as liquidated damages or penalty clauses)

5. The possibility of that party obtaining an injunction or specific performance

6. Exposure to a damages claim if the modification is refused and breach ensues

Restatement Section 73: Performance of Legal Duty
Performance of a legal duty owed to a promisor that is neither doubtful nor the subject of honest dispute is not consideration, but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain

Restatement Section 89: Modification of Executory Contract (Watkins)
A promise modifying a duty under a contract not fully performed on either side is binding


(a) if the modification is fair and equitable in view of circumstances not anticipated by the parties 

      when the contract was made


(b) to the extent provided by statute


(c) to the extent that justice requires enforcement in view of material change of position in reliance 

      on the promise
Scope of the pre-existing duty rule: Foakes vs. De Cicco:

*Foakes v. Beer (p. 338)

· D obtained a judgment against P, her debtor, and then agreed to forgo interest on her judgment. Later, she sought to recover the unpaid interest
· The British court permitted her to do this: In agreeing to pay D the settlement price, P did no more than he was already obliged to do

*De Cicco v. Schweizer (p. 341)

· Groom entered into an agreement with D, the parents of his fiancée, whereby the couple was to receive an annual payment for the life of the couple. After payments ceased, the couple assigned their rights to P, who sought to enforce the contract
· The court rejected the argument that the consideration for the agreement was the groom’s promise to marry the daughter (which would nullify the agreement). Rather, the consideration for the agreement was the couple’s collective promise not to dissolve their engagement, and the court held that such was adequate consideration for the payment agreement
Duress in Business (economic duress)
Elements:

1. Fraud to agree to a contract by precluding the exercise of free will
2. The contracting party cannot feasibly have the contract fulfilled by another source

3. Threat to withhold goods

4. Ordinary remedies for breach of contract are inadequate
Austin Instrument, Inc. v. Loral Corporation (p. 343)

· D was a contractor who won a government contract, and awarded P a subcontract to produce certain parts. When D won a second bid from the government, P, who had not yet completed its obligations under the first contract, demanded that D award them the subcontract regardless of whether P was the lowest bidder, and told D that they would cease deliveries unless P agreed to both a retroactive and prospective price increase beyond the agreed-to rate. D was unable to find someone else to fulfill the subcontract, so they acceded to D’s terms. Once their contractual obligations under both contracts were fulfilled, P filed suit to recover the outstanding price amount and D sued to recover the aggregate amount of the price increases under the first contract as obtained by economic duress 
· Because D could not find alternative subcontractors to fulfill its government contract, they did not have the option of getting an alternative vendor and suing for cover, and because P clearly deprived D of its free will in contracting, the court held that this was a case of economic duress and the case was remanded for damage computation
Undue Influence: closely related to duress – look to the relationship between bargaining and the relative 

status of the parties
Evidence of undue influence:

· Discussion of the transaction at an unusual/inappropriate time

· Discussion of the transaction at an unusual/inappropriate place

· Insistent demand that the matter be settled immediately

· Extreme emphasis on the negative consequences of delaying resolution

· Use of multiple persuaders by the dominant side against a single servient party

· Absence of third-party advisor for the servient party

· Statements that there is no time to consult financial advisors or attorneys
Odorizzi v. Bloomfield School District (p. 349)

· P brought up on charges alleging homosexual activity, and in response, D’s principal and superintendent visited P at home and gave him the options of either resigning or face termination and publicization of the charges. P resigned, and when the charges were dismissed he filed suit to get his job back citing duress and undue influence in D’s obtaining his resignation
· Because D was legally permitted to threaten P’s dismissal, the duress claim was not actionable. However, the court found that undue influence was evidenced by the circumstances of the situation (see elements above), and thus the resignation was illegitimately procured

2. Concealment and Misrepresentation
Autonomy principle: The concept that each party is capable of determining information needed to ensure reasonable contract dealing
Swinton v. Whitinsville Savings Bank (p. 354)

· P unknowingly bought a termite-ridden house from D, who was aware of the problem but did not inform P of such. P did not ask about the existence of a termite problem, and D did not proffer any information on the subject
· Because D did not lie (no mention one way or the other) nor was there a special relationship between the parties (contracting at arm’s-length), there was no evidence of false representation or fraud. When there is no attempt to conceal a defect, caveat emptor rules.
Kannavos v. Annino (p. 357)

· D owned a house in an area zoned only for single-family use, and without obtaining a variance she converted it into an apartment building. P then purchased the building from D, but although he had a lawyer, P did not discover that the building was of an improper use, and D made no mention of it. When the town began legal proceedings against P to cease the non-conforming use, P sought to rescind his purchase
· While the court was wary about permitting P to recover on a question of law (which generally requires no disclosure – due diligence would have discovered the zoning issue), they hold that the “bare non-disclosure” rule did not apply because enough was said about the property that D was obligated to disclose the truth (the implication of the negotiations was that everything was legit, or else the contract made no sense)

Misrepresentation: 

· To be actionable, a P must establish scienter: that the D made a misrepresentation knowing it to be false, or at least with reckless disregard of the truth
· Materiality vs. immateriality: is the information significant enough to affect (not change!) the decision of a reasonable person?

· Opinion vs. fact: statement of an opinion is not actionable in contract law, but misrepresentation of fact is actionable
Vokes v. Arthur Murray, Inc. (p. 363)

· P bought an absurd amount of dance lessons from D based on D’s representations that she was a great dancer who was improving dramatically with each overpriced lesson. 
· Although representations of opinion are generally not actionable, the court concluded that because of D’s position of superior power and knowledge, the excessive flattery was essentially trickery
D. Unconscionability and Problems of Adhesion Contracts
1. Standard Form Contracts
Standardized Contracts/Contracts of Adhesion:

	Pros
	Cons

	Risk reduction because of interpretive ease (reduction of uncertainty)
	Risk-reduction advantages are not shared, only benefit one party

	Reduction of costs
	Too rigid and not particularized

	Spreading of expertise
	Loss of bargaining power: often a take-it-or-leave-it proposition

	Lower prices overall
	Used by a party with time/expert advice in preparation – like private law making by unelected individuals

	Facilitation of market transactions
	


O’Callaghan v. Waller & Beckwith Realty Co. (p. 370)

· P’s lease included an exculpatory clause in which D was not to be held liable for any injuries occurring on the property. When P was injured at the apartment complex, she sued and D raised the exculpatory clause as a defense
· The majority of the court ruled that such a clause was not a violation of public policy – P signed the lease, and had she wanted to, she could have bargained around it, and the inclusion of such a clause is actually helpful to the public in keeping transaction costs down for the landlord who (supposedly) passes those savings on to the tenant. Declaring something against public policy is the job of the legislature

· Note: the dissent raises the very excellent, realistic point that there was a housing shortage at the time, and had P attempted to bargain the exculpatory clause out, she would have been denied housing – the bargaining power was much too skewed in favor of D
Graham v. Scissor-Tail, Inc. (p. 377)

· P was a promoter who entered into a contract with D to promote his concerts via a widely-used form contract with an arbitration clause. When D’s concerts proved to be less financially profitable than P had hoped, a dispute occurred as to how those losses should be distributed. When P sued for breach, D moved to compel arbitration per the contract clause. P argued that the whole thing was unenforceable because it was a contract of adhesion, and in the alternative that the arbitration provision was unconscionable
· The court does not buy P’s argument that simply because it was an adhesion contract it was unenforceable – P had entered into numerous agreements like this before, so he knew what he was getting into; it was not contrary to P’s reasonable expectations. While the court did not find the arbitration clause itself unconscionable, it ruled that because the arbitration provision required the designation of an arbitrator who was biased in favor of D, an unbiased arbitrator had to be chosen
Henningsen v. Bloomfield Motors, Inc. (p. 380)

· P’s wife was injured in a car purchased from D due to a failure in the steering column. When P sued for a breach of implied warranty of merchantability, D claimed that the warranty had been expressly disclaimed (and instead imposing a 90 day warranty only for the replacement of defective parts) per a provision on the back of the purchase contract in tiny, tiny type that the sales rep had not pointed out to P
· The court ruled such a warranty provision to be void as against public policy – the consumer never saw (nor would be able to understand) the waiver, and there was a significant disparity of bargaining power and an inability for P to take his business elsewhere (all car manufacturers utilized the same warranty provision)

UCC Section 1-201(10): Definition of “Conspicuous”

A term or clause is conspicuous when it is so written that a reasonable person against whom it is to operate ought to have noticed it (capital letters, larger or contrasting type or color). Whether a term or clause is conspicuous is a question of law, not fact.

Duty to Read and Duty to Disclose:

At Common Law:

· In the absence of fraud, one who voluntarily and knowingly signs a written agreement is bound by its terms whether s/he read or understood it

The UCC:

· 2-201(10): Definition of “conspicuous” in contracts

· 2-205: assurance of firm offers are unenforceable unless separately signed by the offeror

· 2-201(2): requires recipient of a writing to “have reason to know its contents”

· 2-316(2): any change of an implied warranty of fitness must be “conspicuous”
Carnival Cruise Lines, Inc. v. Shute (p. 389)

· Ps went on a cruise during which Mrs. P was injured in international waters. The ticket included a forum-selection clause whereby any suits arising out of the use of the ticket were to be brought in FL court; Ps were WA residents and brought suit there, D moved to dismiss for lack of jurisdiction
· The Supreme Court held that such forum-selection clauses are not automatically void for lack of bargaining – they are held permissible unless they’re found to be fundamentally unfair or unreasonable: this one was acceptable because D is an international company subject to lots of litigation; increases judicial efficiency by not requiring litigation as to forum choice (thereby keeping prices down); and serves a channeling function by telling potential P’s where to sue; no indication that D obtained accession by fraud or overreaching; P concedes that they had notice of the clause
2. Unconscionability
Procedural unconscionability: unfairness or fault in the bargaining process
Substantive unconscionability: unfairness or fault in the bargaining outcome (i.e., terms)
UCC Section 2-302: Unconscionable Contract or Clause
(1) If a court finds a contract or portion thereof unconscionable, the court may refuse to enforce it, enforce 

      the part of the contract that is not unconscionable, or may limit the application of any unconscionable 

      clause so as to avoid any unconscionable result

(2) When it appears that a contract or portion thereof may be unconscionable, the parties are to be afforded 

      reasonable opportunity to present evidence to refute or promote the argument that its’ unconscionable

Note: The bottom line is to avoid “unfair surprises” in a commercial transaction

*Campbell Soup Co. v. Wentz (p. 400)

· D agreed to sell his entire carrot crop to P, but when the price rose significantly, D began to sell some of its crop to other purchasers at the higher price. P sued for specific performance
· The court ruled in favor of D, finding various provisions of the contracts to be objectionable and indicating that the contract was so obviously drafted with the buyer’s interests in mind as to preclude a “court of conscience” to award P relief. The contract was one-sided: P was permitted not to purchase anything from D, but D couldn’t sell its crop to anyone else
Williams v. Walker-Thomas Furniture Co. (p. 403)

· P sold expensive goods on credit to D with a pre-printed contract that stipulated that if D defaulted on a payment, P could repossess all the goods purchased (regardless of which specific items had already been paid for, on the basis of D’s outstanding balance as a whole). When P sought to replevy D’s goods when she defaulted, D argued that the contract was unconscionable because P was aware of her limited income and should not have sold her such a high-priced item under such ridiculous terms
· The court rules that unconscionability is a valid defense, holding that contracts entered into unconscionably should not be enforced. In this case, there was a gross disparity of bargaining power as well as contract terms that unreasonably favored one party over the other. The court remanded for fact-finding as to whether this specific contract was unconscionable

Price Unconscionability: When a price charged is so high that the contract is unconscionable on that ground alone

Jones v. Star Credit Corp. (p. 409)

· P, who was a poor family on welfare, was solicited by D to buy a $300 freezer for a grand total of $1,235. P had paid about half that price, and argues that the hyper-inflated price is unconscionable

· The court agrees with P; although a company extending credit to high-risk customers is expected to establish a pricing structure to offer protection commensurate with the risk it’s assuming, the situation in this case was so egregious that it was clearly unconscionable. D had also clearly taken advantage of an undereducated P for its own profit. The court ruled that P had already amply compensated D for its assumption of risk 
Unconscionability in Commercial Cases:

Courts are less likely to find unconscionability in commercial contexts wherein the parties are legally sophisticated and with a more balanced allocation of bargaining power – however, note exceptions such as franchise agreements and small independent manufacturers
Armendariz v. Foundation Health Psychcare Services, Inc. (p. 416)

· Ps were employees who had signed an arbitration clause in the event of wrongful termination from employment. When they were terminated supposedly on the grounds that their positions had been eliminated, they brought suit alleging that they had been discriminated against for being heterosexual. When D tried to move the case to arbitration, Ps argued that pursuant to Title VII, arbitration cannot be compelled in anti-discrimination lawsuits, and that the clause was unconscionable and thus entirely unenforceable
· The court holds that it will decide the enforceability of arbitration clauses on a case-by-case basis, and holds this one to be unconscionable because it was one-sided: it only bound the employees to arbitration, but the employer could bring suit against employees in court
E. Public Policy
Restatement Section 178: When a Term is Unenforceable on Grounds of Public Policy
(1) A promise is unenforceable if legislation provides that it is unenforceable or if the enforcement interest 

      is outweighed in the circumstances by a public policy contrary to the terms

(2) In weighing the interest in the enforcement of a term, the following are considered:


(a) The parties’ justified expectations


(b) Any forfeiture that would result if no enforcement


(c) Any special public interest in enforcement

(3) In weighing a public policy against enforcement, the following are considered:


(a) The strength of the policy via legislation or judicial decisions


(b) The likelihood that a refusal to enforce the term will further that policy


(c) The seriousness of any misconduct and whether it was deliberate


(d) The directness of the connection between the misconduct and the term
The doctrine of “In pari delicto”: In circumstances of equal fault, the position of the defendant is the more 

compelling 
Bovard v. American Horse Enterprises, Inc. (p. 425)

· P sold his business in exchange for promissory notes to D, and when D failed to pay on them, P sued. In trial it came out that the store was in the business of selling pot paraphernalia in addition to jewelry, and D argued that it would be against the public policy against drug to enforce the contract (also, there was a statute that was enacted after the sale that prohibited the sale of drug paraphernalia)
· Relying on Restatement Section 178, the court ruled that even though there was no law against the sale of bongs at the time of contracting, there was an over-arching public policy in existence at the time against drug use and thus the contract cannot be enforced (and there was no forfeiture – P had already taken the jewelry machinery back, thereby recovering on the legal aspect of the business)
“Clean Hands” Doctrine:

· Equity’s version of law’s “in pari delicto” doctrine

· Equitable relief is discretionary: if P has unclean hands, the court will not use its discretion to grant equitable relief
X.L.O. Concrete Corp. v. Rivergate Corp. (p. 429)

· D contracted with P, fully aware that P was a mob-controlled subcontractor who engaged in price rigging. When P finished performing, D refused to pay and claimed that their contract was illegal on public policy grounds against extortion and labor bribery
· The court doesn’t buy D’s argument, because D knowingly contracted with an illegally-operating subcontractor (so, in pari delicto). The contract was legal on its face, so it was enforceable, and besides, there existed legislation whereby the AG could enforce against the practice, thus the existence of a statutory remedy nullified the strength of D’s public policy argument
Commercial Bribery:
Sirkin v. Fourteenth Street Store (p. 434)

· P bribed D’s purchasing agent to buy P’s goods; then D refused to pay on grounds of public policy

· The court refused to enforce the contract and denied recovery to the seller
McConnell v. Commonwealth Pictures Corp. (p. 434)

· P entered into a contract with D, and fulfilled his part of the obligation via bribery. When D discovered this, he refused to pay on the contract, and when sued, he cited public policy as a defense to enforcement of the contract

· The court held that because the contract was not obtained by bribery, that bribery occurred incidental to the contract did not render it unenforceable by way of public policy considerations (consider unjust enrichment implications for not enforcing this contract)

Non-Compete Clauses: Test
· Valid to the extent that they are reasonable – the restraint is no greater than is required to protect the employer
· Does not impose undue hardship on the employee
· Is not injurious to the public
Judicial Responses to Unreasonable Non-Competes:

· Complete non-enforcement
· Blue Pencil Rule: a non-compete can be enforced if the court can cross out the words that make it offensive and have the clause still make sense – this rarely happens, so often results in complete non-enforcement

· Reasonableness Rule: enforcement of a non-compete if the public interest is protected and if there’s a balance of the employer’s interest without imposing undue hardship on the employer – essentially the court is taking on an editorial role in the creation of non-competes
Hopper v. All Pet Animal Clinic (p. 436)

· D worked at P, which required signature of a non-compete clause (not practicing small animal medicine for 3 years within 5 miles of the city limits after termination). When D opened a clinic in the city, taking some of P’s clients, P sued to enjoin her practice
· While the court allowed the non-compete to stand, it modified it in favor of D (reducing the time limit to 1 year), which meant that D got off scot-free because a year had already lapsed from her termination and the court denied damages to P as “speculative” 
Central Adjustment Bureau, Inc. v. Ingram (p. 442)

· See above for facts
· The court found that the non-compete clause in this case was too broad: P should have only limited it to people who were clients at the time Ds left (vs. all P’s clients during their tenure); the nationwide restriction was unreasonable; and a one year restriction would have appropriately protected P
· Dissent: disagrees with the majority’s modification of the non-compete on the grounds that it invites the risk of over-draft by employers and thus oppressive to non-litigating employees

VI. Performance and Breach

A. Conditions
Duties are sometimes qualified by being subjected to the occurrence of conditions
Duty: if violated, a party can bring a suit for damages
Condition: if not met, the contract is merely void
Restatement Section 224: Condition Defined
A condition is an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due (this is the definition of condition precedent)
Note: the Restatement abandoned the term condition subsequent:

· When the occurrence of an event extinguishes a duty after performance has become due, along with any claim for breach

1. Effects of Conditions
Luttinger v. Rosen (p. 665)

· Ps signed a contract to purchase property from Ds subject to the condition that they obtain financing from a bank at a certain rate by a certain time; if such was not successfully accomplished with due diligence, they were released from obligation and entitled to a refund of their deposit. When they were unable to get the agreed upon rate, D’s attorney offered to make up the difference, but the Ps refused. Ds refused to refund their deposit as a result
· The court ruled that the contract was explicit as to the P’s obligations, which they performed with due diligence (and that they didn’t apply to other institutions with the knowledge that they wouldn’t get the agreed upon rate was not detrimental, as the law does not require futile efforts). As such, Ps were entitled to their refund

· Note: perhaps the court should have more seriously considered D’s attorney’s offer to make up the difference as a way to enforce the contract – the way the court comes out, it could be interpreted that the buyer was essentially given an option 
*DeMuth v. Miller (p. 440)

· Non-compete clause enacted when D was fired for cause for being openly gay

· The court held the clause actionable and not in violation of public policy; apparently discrimination based on sexual orientation is not a valid public policy consideration (note: probably would be decided differently today, 10 years later)
UCC Section 2-507(1): Effect of Seller’s Tender; Delivery on Condition
Tender of delivery is a condition to the buyer’s duty to accept the goods and, unless otherwise agreed, to his duty to pay for them. Tender entitles the seller to acceptance of the goods and to payment according to the contract

UCC Section 2-511(1): Tender of Payment by Buyer; Payment by Check
Unless otherwise agreed tender of payment is a condition to the seller’s duty to tender and complete any delivery
Internatio-Rotterdam, Inc. v. River Brand Rice Mills, Inc. (p. 668)

· D entered into a contract to sell rice to P, a rice exporter, and the terms of the contract indicated that P was to give D two weeks’ notice regarding shipment instructions for two different locations for December delivery, and that payment was to be done by letter of credit. P was having difficulty getting an export license, and thus didn’t notify D by the time by which D could ship the goods. The day after the deadline D rescinded the contract for the Houston quota for which they had not yet gotten shipping instructions, and P sued for refusal to deliver that quota
· The court interprets both a duty and a condition here: D’s duty (shipping the rice) was conditional on P’s action (giving shipping instructions). Not shipping the goods was further reasonable because P’s letter of credit from the bank only extended credit to the end of December, thus time was of the essence, and thus material (P needed to ship in December, because per the UCC a seller can’t get paid until it has tendered the goods). Because of the condition that P did not enact, P could not maintain a suit for damages
2. Problems of Interpretation
Condition and Duty
A party seeking a particular performance from another party might…

1. ask the other party to undertake a duty to render that performance

2. make its own performance conditional on the other party rendering that performance

3. do both

If the language is unclear, a court will prefer an interpretation that imposes a duty rather than a condition [see Restatement Section 227(1)]
Peacock Construction Co. v. Modern Air Conditioning, Inc. (p. 674)

· P was a subcontractor for D, and signed a contract with a clause reading: “Payment within 30 days after completion of the work, written acceptance by the architect and full payment therefore by the owner”. When the owner went bankrupt and thus didn’t pay D, D refused to pay P, and defended itself on the argument that payment for the subcontracting work was conditional on the owner’s payment to D, and thus D had no obligation to pay
· The court held that the intent of such a provision in most cases is that it is not a condition, but rather a statement of reasonable timing of payment. Because the contract language was ambiguous, the court decided against the contractor as the lowest cost risk avoider (thus, if the contract expressly shifted the risk to the subcontractor, the court would have upheld it) – the court is establishing a default rule that can be contracted around
Gibson v. Cranage (p. 677)

· P approached D and said that he would paint a portrait of D’s deceased daughter from a picture, and if D did not like it, D did not have to pay. When D did not like it and thus did not accept the painting, P brought suit for the price of the portrait
· The court ruled in D’s favor because the condition (D’s satisfaction) was created by P and permitted D to refuse to accept the portrait on a totally subjective basis – whether the portrait was excellently executed was irrelevant if D didn’t like it. Thus, D had no duty to pay P for the portrait
Doctrine of Prevention: If a party prevents another from fulfilling a condition or prevents the condition from occurring, then the contract is actionable (??)
Doubleday & Co. v. Curtis (p. 679)

· D wrote a novel to be published by P under a contract by which P would publish the novel and pay D royalties if D delivered manuscripts “satisfactory to publisher in content and form”. When D sent a manuscript to P and P sent back editorial suggestions that D ignored, P terminated the contract and sued for its advance (and D counterclaimed for breach of contract)
· The court concluded that a publisher may terminate a contract at its discretion as long as it’s done in good faith and the failure of an author to submit a satisfactory manuscript is not the result of the publisher’s bad faith (in which case, the doctrine of prevention would come into play). The court thus ruled in favor of P and awarded damages for the price of its advance

Third-Party Satisfaction:

A method used to avoid the risk of making one party’s duty conditional on its own satisfaction (thus avoiding the subjective opinions of the contracting parties). Typically comes into play with building contracts and architectural acceptance of the work. The test is honest, not reasonable, satisfaction.
3. Mitigating Doctrines
Prevention: One who prevents the occurrence of a condition of one’s own duty may be precluded from later 

asserting the non-occurrence of that condition as a defense
Waiver: When an obligor whose duty is conditional may promise to perform despite the nonoccurrence of a condition or despite a delay in its occurrence

UCC Section 2-209(5): Modification, Rescission and Waiver
A party who has made a waiver may retract the waiver by reasonable notification, unless the retraction would be unjust in view of a material change of position in reliance on the waiver
Election: A choice that is binding on the party that makes it, even without reliance by the other party
McKenna v. Vernon (p. 688)

· P contracted to build a theatre for D in which the price was to be paid in installments, with the final installment to be paid within 30 days after completion of the work, and each payment was to be conditional upon the architect’s approval. P received several payments and brought suit to recover the remainder when D asserted that the work was defective (although the architect testified that there were no unauthorized departures from the specifications)

· The court ruled in favor of P because D had repeatedly paid in absence of a certificate by the architect, and thus could not now insist that P’s failure to obtain the certificates defeats his claim

Hicks v. Bush (p. 690)

· Completely integrated agreement in which the parties were to merge into a single company by transferring a specified number of shares representing each existing corporate interest. P transferred his stock but the others did not, and P sued for specific performance. The Ds defended the suit on the theory that the agreement was executed on a parol condition that it was not to be executed until certain funds had been raised (which hadn’t occurred)
· The court allows the parol evidence to be admitted in the context of conditional contracts if the condition sought to be proven does not contradict the express terms of the agreement. Because the condition was reasonable in this context, the court ruled against P

B. Constructive Conditions of Exchange
Doctrine of Constructive Conditions: If A promises something and B promises something, if B doesn’t 

fulfill its promise, then A doesn’t have to either
Kingston v. Preston (p. 693)

· D was a silk mercer and P was his apprentice, and their agreement required that after a year and a quarter D would retire and the business would be carried on by P and a partner (someone nominated by D) and the P was to pay for his share of the business. P agreed to give D security sufficient to D “at and before the delivering of the deeds” conveying the business. When P sued for breach, D pleaded that P had not given sufficient security for the payments (P argued that the covenants were independent, and not conditional)

· The court ruled that the security was the chief object of the transaction, and thus it would be highly illogical to conclude that the agreements would be independent. Dependence or independence should be interpreted from the objective meaning of the parties: the essence of this agreement was that D should receive security for the transfer of his business, and the giving of such security is necessary a necessary condition of the transfer of business

Time for Performance: 

Fixing the time of performance under a contract allocates the risk that one party will perform but not perform the other party’s return performance. If the contract is silent as to timing, default rules default rules may fix the times for performance

· The most common default rule: When the performance of a contract consists on doing (faciendo) on one side and in giving (dando) on the other side, the doing must precede the giving [like UCC 2-507(1) and 2-511(1)?]

Stewart v. Newbury (p. 695)

· P, a builder, contracted to do excavation work for D, the agreement for which said nothing about time and manner of payment; P claims that the custom is to pay a certain percentage every 30 days with the remainder retained until the work is completed, but D claims no payment was required until the work was completed. P claims D wouldn’t let him finish the work because it did not meet specifications, whereas D claims that P voluntarily stopped working when D indicating it wasn’t paying P’s bill
· The court overruled the trial court’s charge that if there was no express provision in the contract that D was required to make payments “at reasonable times”; where a contract has been entered into with no provision for payment, the work must be “substantially performed” before payment can be demanded

Concurrent Conditions: Where two concurrent acts are to be done, the party who sues the other for non-

performance must aver that he has performed, or was ready to perform, his part of the contract
C. Mitigating Doctrines
1. Substantial Performance
Strict Performance: One party’s duty to pay is entirely dependent upon the complete performance of the 
other party; absent this, the buyer can reject entirely (likely to be imposed in the sale of goods, 
where the goods can be resold and the seller can sue for any deduction in value)

Doctrine of Substantial Performance: One party’s promise to act is independent, rather than conditional, on 
another party’s promise to pay, thereby permitting both parties to sue for damages (think building contracts) [note: willful deviation from contract terms generally precludes a finding of substantial performance]
Restatement Second 241: Circumstances Significant in Determining Whether a Failure is Material

The following circumstances are significant in determining whether a failure to render performance is material:


(a) the extent to which the injured party will be deprived of the benefit he reasonably expected


(b) the extent to which the injured party can be adequately compensated for the part of that benefit 

 
      of which he will be deprived


(c) the extent to which the party failing to perform will suffer forfeiture


(d) the likelihood that the party failing to perform will cure his failure, taking into account 

      circumstances and reasonable assurances


(e) the extent to which the behavior of the party failing to perform comports with standards of 

 
      good faith and fair dealing
Jacob & Youngs v. Kent (pp. 507, 701)

· P built a house for D, the contract for which specified that a certain brand of piping be used, but some of the piping accidentally used was of similar quality, but of a different brand. When D learned of this mistake, it ordered P to fix the mistake, but to do so would require demolition of substantial parts of the structure, so P refused to do the work and sought payment for his work
· Note: D promised to pay P if P built a house as specified. Thus, building D a house as specified was a condition of P’s right to recover from D on that promise

· The court indicates that because there was no willful transgression of the contract here, in the interest of justice, Cardozo holds that the promises were independent rather than concurrent. As such, P had substantially performed on the contract and was entitled to payment. However, D was entitled to recover the amount that would be required to bring the house to his specifications, unless it was grossly disproportionate to the value the home would acquire with that work
Plante v. Jacobs (p. 702)

· P agreed to build a house for D and was paid 4/5ths of the contract price before disputes arose and P stopped building. P sued to recover the unpaid balance, and D counterclaimed alleging that P had not substantially performed on the contract and that the workmanship was faulty – one of the walls deviated from the specs by a foot
· The court uses a test of whether the performance meets the essential purposes of the contract, not necessarily that all the specs were met, to determine if there had been substantial performance here. The court found that P had substantially performed on the contract

· What damages? In deciding between a cost-of-replacement and a diminished-value standard, the court goes with a diminished-value theory, as a means of avoiding economic waste
The Perfect Tender Rule: 19th C rule that a buyer could reject goods unless the seller made a “perfect 

tender” (i.e., the quantity, quality, and details of shipment were perfectly in accord with the 

contract); the UCC keeps this rule, with exceptions
Under the UCC:

· The buyer has the right to reject in good faith any part of the contract [2-601], but it must be within a reasonable time and notified to the seller [2-602] – unless it’s an installment/relational contract, in which case the goods must substantially decrease the value of the contract [2-612]
· However, the seller has the right to correct the non-conformity [2-508]
· Once the buyer accepts the goods, he can revoke them, but only if there is a substantial impairment of the goods’ value to you [2-608] (generally a subjective standard)

· The seller has no right to cure if acceptance has been revoked

· Note: buyer is in a better position under 2-608 than under 2-601

UCC Section 2-601: Buyer’s Rights on Improper Delivery (strict performance)
Subject to UCC provisions on breach in installment contracts (2-612) and unless otherwise agreed, if goods or the tender of delivery fail to conform with the contract, the buyer may


(a) reject the whole


(b) accept the whole


(c) accept any commercial unit(s) and reject the rest

UCC Section 2-602: Manner and Effect of Rightful Rejection

(1) Rejection must be within a reasonable time after delivery/tender, and is ineffective unless the buyer seasonably notifies the seller

UCC Section 2-508: Cure by Seller of Improper Tender or Delivery; Replacement
(1) Where tender by the seller is rejected for non-conformity and the deadline for performance has not yet 

      expired, the seller may seasonably notify the buyer of his intention to cure and make a conforming 

      delivery within the contract time

(2) When a buyer rejects non-conforming goods the seller had reasonable grounds to believe would be 

      acceptable, the seller may have reasonable time to substitute a conforming tender if he seasonably 

      notifies the buyer
UCC Section 2-606: What Constitutes Acceptance of Goods
(1) Acceptance occurs when the buyer


(a) after reasonable opportunity to inspect signifies to the seller that they’re conforming or that 

      he’ll take them in spite of their non-conformity

(b) fails to effectively reject per 2-602(1), but only after buyer has had reasonable opportunity to 
      inspect


(c) does any act inconsistent with seller’s ownership

(2) Acceptance of a part of a commercial unit is acceptance of the whole unit
UCC Section 2-608: Revocation of Acceptance in Whole or in Part
(1) The buyer may revoke his acceptance whose non-conformity substantially impairs its value to him if he accepted it


(a) on the reasonable assumption that its non-conformity would be cured and that has not 

      seasonably occurred


(b) without discovery of such non-conformity if his acceptance was reasonably induced by either 

      the difficulty of discovery before acceptance or by the seller’s assurances

(2) Revocation must occur within a reasonable time after the buyer discovers or should have discovered the 

      defect, and is not effective until the buyer notifies the seller

(3) A buyer who so revokes has the same rights/duties with regard to the goods as if he had rejected them
UCC Section 2-612:” Installment Contract”; Breach (repeated performance)

(1) “Installment contract”: one which requires/authorizes delivery in separate lots to be accepted separately

(2) The buyer may reject any non-conforming delivery if the non-conformity substantially impairs the 

      value or is a defect in the required documents. If the non-conformity falls within (3) and the seller gives 

      adequate assurance of correction, the buyer must accept

(3) When non-conformity of one part substantially impairs the value of the whole contract, it is a breach of 

      the whole contract. However, the aggrieved party reinstates the contract if he accepts a non-conforming 

      item without seasonably notifying of cancellation

Note: A buyer can reject non-conforming deliveries only if it substantially impairs the value of that 

installment and cannot be cured
2. Divisibility
Divisibility Doctrine: If the requirements of the contract can be divided into parts, we’re not going to 

permit forfeiture, but rather will allocate payment for those aspects of work completed
Gill v. Johnstown Lumber Co. (p. 707)

· P entered into a contract with D wherein he was to deliver an absurd number of logs, but had only partly performed when the remainder of the logs were lost to flooding. The contract specified certain types of logs and different prices for each type
· Because of the different price structures, the court severed this contract and permitted P to recover for that which he’d already delivered

· Note: this is difficult to apply in cases wherein the partially performed work is of no use to the other party (ex: computer construction)
3. Restitution
Restitution may be available when:

· The parties have not dealt with one another (Cotnam v. Wisdom)

· Negotiations fell short of a contract

· An unenforceable agreement was made (statute of frauds)

· Contravention of public policy

· Non-occurrence of a condition

· The agreement is unenforceable for mistake, impracticability, or frustration of performance

· Note: if a party has partially performed and is unable to enforce the contract because of a lack of complete performance, it is unlikely to be able to get restitution (especially if P’s breach was willful)
D. Suspending Performance and Terminating the Contract
When can a party engage in self-help by suspending performance or refusing to render performance?

· Is it an uncured breach?

· Is it a breach of duty of performance that was conditional? (this is presumed)

· Was the breach of a performance that was to be rendered at a time prior to the performance of the aggrieved party?

· Is it serious enough to justify self-help in the form of suspension or termination?

· Is it material? (Restatement Section 241)

· The aggrieved party has a choice whether to treat it as a partial breach (can get damages) or complete breach (can suspend or terminate)

· Is it immaterial?

· Then it’s a partial breach, in which case the party has a right to recover damages but not to suspend or terminate

E. Prospective Nonperformance
Repudiation: The positive and unequivocal announcement (by words or actions) that a party will or cannot perform except outside the contract’s conditions 

· Repudiation + breach by nonperformance = total breach and damages
· Repudiation before breach = anticipatory repudiation

1. Anticipatory Repudiation
When one of the parties states (by word or action) “I will not perform” between the signing of contract and 

the time for performance, it constitutes anticipatory repudiation and the aggrieved party need NOT 

wait for performance and actual breach to sue for breach of contract
UCC Section 2-610: Anticipatory Repudiation
When either party repudiates the contract with respect to future performance, the loss of which will substantially impair the value of the contract to another, the aggrieved party may


(a) wait for performance by the repudiating party for a commercially reasonable time


(b) resort to remedy for breach (2-703 or 2-711), even though he has notified by the repudiating 

      party that he would await performance and has urged retraction


(c) in either case, can suspend his own performance in accordance with the UCC on the seller’s 

      right to identify goods to the contract notwithstanding breach or to salvage unfinished goods 

      (2-704)
UCC Section 2-611: Retraction of Anticipatory Repudiation

(1) Before the repudiating party’s deadline for performance he can retract his repudiation unless the 

      aggrieved party has, since the repudiation, cancelled, materially changed position, or otherwise 

      indicated that he considers the repudiation final

(2) Retraction can be any method clearly indicating that the repudiating party intends to perform, but must 

      include adequate assurance (2-609)

(3) Retraction reinstates the repudiating party’s rights under the contract with due excuse and allowance to 

      the aggrieved party for any delay occasioned by the repudiation
Kanavos v. Hancock Bank & Trust Co. (p. 748)

· P had right of first refusal to purchase stock (i.e., if D wanted to sell to someone else, it had to notify P of the third party’s offered price and allow P to take it before the third party), but D sold the stock to a third party without notifying P
· The court rules that P must have had the ability to pay for the stock at the time of D’s sale to a third party in order to recover for breach and that P bears the burden of proving his financial ability to execute the sale had D notified him of the third party sale
2. Assurance of Due Performance
UCC Section 2-609: Right to Adequate Assurance of Performance

(1) Sales contracts impose an obligation on each party that the other’s expectation of receiving due 

      performance will not be impaired. When reasonable grounds for insecurity (objective test) arise with respect to 

      performance, the other party may in writing demand adequate assurance of due performance and may 

      suspend performance until he receives such assurance
(2) The reasonableness of insecurity and the adequacy of assurance shall be determined according to 

      commercial standards 
(3) Acceptance of improper delivery/payment does not prejudice the aggrieved party’s right to demand 

      adequate assurance of future performance

(4) Failure to provide within a reasonable time (not exceeding 30 days) assurance of due performance is a 

      repudiation of the contract
Restatement Section 251: When a Failure to Give Assurance May be Treated as Repudiation
Pittsburgh-Des Moines Steel Co. v. Brookhaven Manor Water Co. (p. 773)

· P was building a water tank for D; the original contract called for progress payments, and the second renegotiated contract called for no payments until the tank was completed. When P heard about a loan D was negotiating for, P wrote to the lender and requested that the contract price be put into an escrow account. When D’s loan fell through, P asked for a guarantee of credit, and when D’s president sent a statement of his personal worth, P sued alleging repudiation of the contract
· The court ruled in favor of D: the information about D’s loan is immaterial, and thus P was unreasonably insecure. Also, P was aware of D’s intention to get a loan to cover the job at the time of contracting, and the point behind anticipatory repudiation is that something comes to light that the aggrieved party was unaware of. The request for money to be placed in an escrow account was considered by the court to be renegotiation of the terms after the fact, rather than a demand for assurance of due performance 

Norcon Power Partners v. Niagara Mohawk Power Corp. (p. 777)

· In a 25 year contract, D purchased electricity from P on a complex pricing mechanism (in the 1st period, D paid a set amount per kilowatt hour; in the 2nd period, D paid the cost it would have incurred in producing its own energy within ceiling and floor prices; in the 3rd period, D just paid avoided cost, unless the 2nd period actual payments were higher than D’s avoided cost, in which case P would have to credit them in this period). Based on avoided cost estimates, D estimated that P would owe them over $610 million in credit during the 3rd period and sent a letter demanding adequate assurance of due performance out of fear that P would not be able to pay. In response, P sued D for a declaratory judgment that D could not demand adequate assurance under NY law. D sought a counter declaration that it properly invoked a right to demand adequate assurance
· The court recognized that non-merchant contracting parties could seek adequate assurance of due performance in NY, applying UCC 2-609 by analogy only if parties are similar enough to merchants engaged in the sale of goods. Because P and D were engaged in merchant-like activity, D could demand adequate assurance of due performance
VII. Basic Assumptions: Mistake, Impracticability and Frustration

A. Mutual Mistake
Mutual mistake: Not talking about changed circumstances, but rather a pre-existing situation that was in 

existence at the time of the contract, but did not become known to the parties until after a contract 

had been entered into
Stees v. Leonard (p. 786)

· D agreed to build a building on P’s lot, the contract for which did not provide specific provisions relating to the character of the building’s foundation beyond the basics. D attempted to build the structure twice, and each time the building was 3 stories tall, it collapsed. D claimed that the subsoil conditions were aggravated by quicksand that neither party was aware of at the time of contracting. P sued D alleging that the building fell because of negligence and shoddy workmanship, and D alleged that mutual mistake should relieve him of liability under the contract
· The court rules that absent an act of god, a person who binds himself by a positive, express contract, he must perform on that contract – no hardship, unforeseen hindrance, or difficulty short of absolute impossibility will be an excuse to contract breach. The court indicates that because D was a builder, he was in a better position (as an expert) to know how to fix the problem under the contract

· Reliance damages, rather than expectation damages, are awarded to P
Restatement Section 152: When Mistake of Both Parties Makes a Contract Voidable
(1) Where a mistake of both parties at the time of contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party (unless he bears the risk as stated under Section 154)

Restatement Section 154: When a Party Bears the Risk of a Mistake
A party bears the risk of a mistake when


(a) the risk is allocated as such by agreement


(b) he is aware at the time of contracting that he has only limited knowledge as to the facts but 

     treats that limited knowledge as sufficient


(c) the risk is judicially allocated to him because it is reasonable to do so in the circumstances

Renner v. Kehl (p. 789)

· P purchased land from D for the specific purpose of cultivating jojoba plants, and both parties thought that the land was ideal for that purpose. P made a down payment, took possession of the land, and drilled test wells – only to discover that the land had insufficient water supply to sustain commercial jojoba cultivation. P then brought suit against D for rescission of his down payment
· The court ruled that there was mutual mistake here, as neither party was at fault and adequate water supply was largely what the contract was based on (i.e., had such a material effect on the exchange as to upset the very bases of the contract). The court thus ruled for P. P was entitled thus to recover its down payment, as well as recover for any improvement of the land while P had possession. However, D was entitled to receive the rental value of the time during which P had possession of the property (court relying on Restatement Sections 151-158)

*Sherwood v. Walker (p. 797)

· D agreed to sell a cow of “distinguished ancestry” to P on the belief that the cow was barren. When the cow was found to be preggers before the cow was transferred to P, D refused to deliver the cow, and P sued
· The court rules that a pregnant cow is a much different thing than a barren cow, and because the parties had contracted to sell something other than P sought to purchase, P lost – the very essence of the contract (a sterile cow) did not exist

*Wood v. Boynton (797) 

· P found a stone that she showed to D, a jeweler, who told her that it “might be” topaz. After P sold the stone to D for a dollar, it was discovered that the stone was actually a rough diamond worth about $700. P sued to retrieve the stone

· The court ruled in favor of D; there was no mistake as to what was being sold (a pretty stone)
*Estate of Nelson v. Rice (p. 794)
· P sold a very valuable painting for a low price without realizing its value. When D sold the painting for over $1 million at auction, P sought to have the contract rescinded or reformed on mutual mistake grounds

· The court found that P bore the risk of its mistake – the administrator was accountable for knowing that which he was selling (seller had more opportunity to find the appraised value of the painting)
B. Impracticability of Performance
Note: Impracticability is generally a seller’s argument
Impossibility: Older doctrine – contract performance could be excused as impossible if the performance 
assumed the continued existence of a person or thing, and that person or thing ceased to exist 
through no fault of either party after the contract was executed

Impracticability: Modern expansion of the impossibility doctrine – a party may be excused from 

performance if an unforeseen, supervening event (occurring after the contract is formed, and not 

caused by the party alleging impracticability), defeats a basic assumption on which the contract 

was made. To establish this, the party must show that the unforeseen event imposes a significant 

burden on him beyond any risk that he expressly or impliedly assumed
*Paradine v. Jane, Aleyn (p. 800)

· D leased an apartment that was quartered by soldiers, and as such, didn’t pay rent for that period

· The court ruled that D’s duty to pay rent was absolute: even if a change makes performance impossible, it could have been provided for in the contract; and a contract should have matching burdens on the parties
Taylor v. Caldwell (p. 801)

· P rented a concert hall from D, but the hall was destroyed by a fire by fault of neither party before the concerts took place. P sued for the money he spent in preparation of the event
· The court holds that P has no liability under their contract: the court finds an implied condition that the concert hall exist before the contract can be enforced in any way

· Note: this is where the doctrine of impossibility comes from – the contract’s continued existence is an implied condition
Who bears the risk in the absence of breach? 

· The lowest risk avoider 

· UCC 2-509(3): the seller if a merchant
· See also UCC 2-510

UCC Section 2-615: Excuse by Failure of Presupposed Conditions
Except if a seller has assumed a greater obligation,


(a) delay in delivery by a seller who complies with (b) and (c) is not a breach of his contractual 

      duty if performance has been made impracticable by the occurrence of a contingency the non-

      occurrence of which was a basic assumption upon which the contract was made


(b) where causes mentioned in (a) only affect a part of seller’s capacity to perform, he must 

 
     allocate production and deliveries among his customers (etc.)


(c) the seller must seasonably notify the buyer that there will be delay or non-delivery and, when 

      allocation is required under (b), of the estimated quota thus made available for the buyer
Section 2-615 requirements in a way that makes sense:

1. Something happens

2. The non-occurrence of which was a basic assumption

3. Caused by (causation element)

4. Which made performance impracticable
Transatlantic Financing Corporation v. United States (p. 805)

· P contracted to ship wheat from the US to Iran, planning to use the Suez Canal. When Egypt nationalized the canal and prohibited travel through it, P had to cruise around the Cape of Good Hope, accruing an extra 3,000 miles. P brought suit to recover extra costs incurred as a result
· The court uses UCC Section 2-615 by analogy, even though not a sales case

· Holding for D, the court resolves three issues:

1. The contingency must be “unexpected”, not “unforeseeable” – because Egypt had already nationalized the Suez at the time of contracting, the closure was not unforeseeable

2. In response to P’s raising of the deviation doctrine (admiralty doctrine in which usual and customary routes between points is read as implied a contract), the court indicated that the contract allocated the risk of deviation to P

3. The re-routing was not “impracticable” – having to expend more money than originally assumed under a contract is insufficient to show impracticability 
Force Majeure Clause: A clause that exempts a party from liability in the event of the occurrence that the 

party cannot readily prevent and that might impede its performance (war, act of government, 

natural disaster, etc.)
Eastern Air Lines, Inc. v. Gulf Oil Corporation (p. 823)

· D contends that its performance under the requirements contract with P had become commercially impracticable due to the severe escalation of the price of such products, citing UCC 2-614(1) and 2-615(a) as its defense (i.e., the contract wasn’t as profitable as we thought)
· The court rules that D cannot use lack of profitability as a basis for impracticability, and further, that price fluctuations of oil were clearly foreseeable

Mineral Park Land Co. v. Howard (p. 830)

· D entered into a contract to remove all gravel and earth necessary in the construction of a bridge and pay for it at a stated rate. D only took about half of the gravel from P’s property and procured the rest elsewhere, but not before D removed all the material that was above water level on P’s property. When P sued, D raised the defense of impracticability
· The court rules that the conditions of the contract must be viewed in a “practical and reasonable way”. Noting that to remove the gravel below sea level would have required a prohibitive cost, the court ruled that performance was rendered impracticable (but, the court was quick to note that the mere existence of higher cost yields such a result; the discrepancy in this case was significant)
Aluminum Company of America v. Essex Group, Inc. (The ALCOA case, p. 854)
· P entered into a 16-year contract with D to smelt D’s aluminum (a process that requires significant electricity) for a flexible price that represented changing costs of production (excluding labor) based on the Wholesale Price Index-Industrial Commodities (WPI) as a proxy, of which energy costs was a relatively small component. When electricity rates began to outpace the index (because of OPEC and anti-pollution regulations), P tried to get out of the contract
· The trial court found that the parties had foreseen the risk that P’s profit might vary either way, and reformed the price term so as to yield P no less than 1 cent per pound profit (the case was settled while on appeal)

C. Frustration of Purpose
Note: Frustration of purpose is generally a buyer’s argument
Frustration of Purpose: When an unforeseen event occurs which so changes the circumstances of a contract 

such that the underlying purpose of the contract as understood by both parties is defeated. Performance is still possible, but it’s pointless – this is grounds for termination
Krell v. Henry (p. 831)

· D agreed to rent a room from P so as to watch the king’s coronation, but he fell ill and the coronation was postponed. D refused to pay the rent and P sued
· As P’s ad to let the room specifically mentioned the coronation, and because D was to rent it for merely a few hours a day, the court found that it was obvious that the coronation was the underlying purpose of the contract. When that purpose, the basis upon which both parties contracted, no longer existed, D no longer had any duty under the contract 

Swift Canadian Co. v. Banet (p. 834)

· P, a Canadian corporation, agreed to sell lamb pelts to D, a Philadelphia corporation, and part of the quantity was delivered on board train cars in Toronto. On the day P advised D that it was ready to ship the pelts, the US government instituted stricter regulations for the importation of lamb pelts into the country, and as a result, the importation of the lamb pelts was prevented. As such, D refused to accept delivery of the pelts afterwards, and the loading and shipment did not occur
· The contract included a clause that neither party would be liable for governmental acts, and that when pelts are sold “F.O.B” the risk of loss transfers to the buyer
· The court ruled that the seller’s obligation under the contract had been fulfilled (it was ready and willing to ship the pelts on that day), but that the D then breached – the shipping information in the contract was interpreted as merely a suggestion; D could have had the pelts shipped to any destination in the world. The court therefore awarded damages for breach to P

Chase Precast Corp. v. John J. Paonessa Co. (p. 837)

· D had entered into a government contract whereby it contracted to purchase highway barriers from P. D’s contract with the government permitted the government to back out of portions of the project, but D’s contract with P included no such provision. P completed about half the required barriers under the contract when public protest caused the government to change the specs of the project, and as such, D informed P that it required no more barriers and paid for all the barriers that P had thus far produced
· The court permitted D to raise a frustration of purpose argument (usually a P’s argument) and questions the foreseeability of the change of the government contract. The court holds (strangely) that P was aware that it was providing materials to D for the fulfillment of a government contract, and knew further that D’s contract accounted for the possibility of decreased quantity of contract items. As such, the court only awarded P reliance damages (but P wanted expectation damages) 
Northern Indiana Public Services Co. v. Carbon County Coal Co. (p. 842)

· 20-year contract in which P was to purchase specified amounts of coal from D so as to generate electricity, with the inclusion of a force majeure clause and price escalation (and one-way renegotiation of the terms in D’s favor). P’s rates were regulated by the government, and when the cost of coal went up significantly, P requested to raise its rates, which the government granted but only temporarily, telling P to make a good faith effort to find producers of electricity at a lower cost, which it could. P then brought suit seeking a declaration that it be let out of the contract

· The court rules that the force majeure clause does not help P here, because the government’s orders only prevented P from shifting its costs to its customers. The whole purpose of contracting is to allocate risk, and that P got burned doesn’t mean it can get out of the contract. P also should have foreseen government intervention
VIII. Remedies for Breach

→ We’re (generally) trying to protect the expectation interests of the aggrieved party
	What kind of remedy?
	Seller
	Buyer

	General
	2-703
	2-711

	Specific
	2-709: Action for the Price
	2-716: Right to Specific Performance/Replevin

	Substitute transaction (to base damages on)
	2-706: Right to resell goods and charge the difference to the buyer
	2-712: Right to recover the cover price (it’s on D to negate the presumption that cover = market price)

	Market-based damages
	2-708(1)
	2-713

	Only applicable to one party
	Recovery for lost profits: 

2-708(2)
	Damages with respect to accepted goods: 2-714

	Incidental damages (applicable to both parties)
	2-710
	2-715

	Liquidated damages (applicable to both parties)
	2-718
	2-718


A. Specific Relief
→ At common law, specific performance was an extraordinary remedy that was discretionary with the court (and required mutuality of remedy: if the other side couldn’t come to the chancery to get relief, you were not entitled to relief either)

Note: Courts will almost never grant specific performance for personal contracts (although will likely grant an injunction preventing someone from performing like services during the contract period

Note also: Courts are more likely to grant specific performance to a buyer (2-716) than to grant a seller an action for the price (2-709). Why?

· The buyer is not as in good a position to get rid of the goods as the seller is (less market access)

· Unless the goods are already in the buyer’s hands, the seller is better able to unload them [unless the seller falls under 2-709(b)]
Klein v. PepsiCo, Inc. (p. 453)

· P sought to buy a G-II corporate jet from D through an intermediary, and there existed many communications between the parties signaling that there was indeed a contract for sale in the circumstances. At the last minute of the negotiations, D pulled out, and P sued for specific performance
· The court ruled that the trial court’s determination that specific performance was incorrect, and remanded the case to the trial court for the computation of damages. The appeals court sees the existence of two similar jets as the reason to deny specific performance (the jet in this case was thus not “unique”), whereas the trial court saw the existence of “only” two other jets as rendering specific performance appropriate

· Note: based on 2-716 (can be read broadly, as shown by trial/appeal court differences in interpretation)

Laclede Gas Co. v. Amoco Oil Co. (p. 459)

· P contracted with D to purchase propane for the supply of energy to trailer park subdivisions. The contract provided for termination only upon P’s 30-day notification to D that the subdivisions were equipped with natural gas. However, there was a shortage of propane, and D informed all its customers that it was going on an 80% ration basis and also tried to raise the price. Eventually, D cancelled the contract, prompting P to sue seeking a permanent injunction to supply propane

· The trial court relies on mutuality of remedy and indefiniteness of contract to deny P specific performance, but the appellate court overturns their ruling – the state is generally more willing to grant specific performance; the contract benefits the public interest (which goes to the court’s discretionary status); the contract was not that indefinite (only “10-15 years”); and the existence of a legal remedy does not automatically render an equitable remedy improper
· Note: almost like the default for this rule is specific performance

Northern Delaware Industrial Dev’t Corp. v. E.W. Bliss Co. (p. 464)

· P hired D to modernize P’s plant, which did not progress as rapidly as P had hoped. P sued for a court order compelling specific performance that D comply with the contract by hiring an additional 300 workers

· The court denied specific performance, in part because the contract provision P relied on was imprecise and because such an order would be difficult for a court to enforce; but in large part the court rested its opinion on the fact that performance on personal service contracts cannot be compelled. The court instead suggested P seek damages at an appropriate time
Walgreen Co. v. Sara Creek Property Co. (p. 465)

· P had a long-term lease with D in which D agreed not to lease any property in the shopping center to another pharmacy. When D lost its anchor tenant, it sought to lease the space to a Phar-Mor, and in response, P sued for a permanent injunction against D breaching the lease covenant
· The court permits the injunction, which is essentially giving specific performance to P. Although D argued efficient breach of contract (to Posner, of course), the court held that it would be more efficient to hold the parties to their original agreement, and if D valued the new lease more than P valued the restrictive covenant, D could buy P out of that aspect of the contract. Further, there exists an issue of accuracy in computing damages – highly difficult to determine P’s loss over 10 years resulting from extra competition in the shopping center. The court is essentially shifting the burden to the market rather than to the judicial system

· Note: consider issues of bilateral monopoly created by such a decision

Economically, neither specific performance or damages is more efficient (but who cares? This analysis 

only works if transaction costs are ignored, and there are always transaction costs, so the concept 

is unrealistic theoretical bullshit)
B. Measuring Expectation
What we need to know: Damages are your losses, minus whatever you’ve saved from the other party’s breach in your substitute transaction (cover) [with the obvious exclusion of attorney’s fees]

UCC Section 2-712: “Cover”; Buyer’s Procurement of Substitute Goods
(1) A buyer may “cover” by making in good faith and without unreasonable delay any reasonable purchase 

      or contract to purchase goods in substitution for those due by the seller

(2) The buyer can recover the difference between the cost of cover and the contract price, with additional 

      incidental or consequential damages, but minus expenses saved as a result of the seller’s breach

(3) Failure of the buyer to seek cover does not bar him from any other remedy
What is cover?

- What is a reasonable time? (depends on the nature of the contract)

- When is something really the same kind of goods?

What are the advantages to cover?

- Designed toward performance: putting the buyer back in the position it would have been in had the 

contract been executed

- No need to prove market price
- If you happen to cover above the market price, you can still recover what you paid even if the seller 

proves that the market price was lower (provided, of course, that there was good faith and a 

reasonable time)

If the buyer covers below market value, can it choose to either get damages for the cover price or prove 

market price and recover that?

· Generally, the dominant academic view is that the buyer has no choice between 2-712 or 2-713: if we’re going to permit the buyer to recover the cover price when it exceeds market value, then you should be restricted to what you paid if you happened to score a deal 
· Taken out of context, the official comment to 2-712 suggests that the buyer can choose

· However, the official comment to 2-713 indicates that it’s a complete alternative to cover and applies only when, and to the extent, that the buyer has not covered

· Weight of authority: the buyer has a choice whether or not to cover, but once covering happens, the buyer is not entitled to a choice of remedy

· The same applies to the seller: no choice between 2-706(1) and 2-708(1)

· Note: the case law is not clear, because this issue is not addressed that often
UCC 2-706: Seller’s Resale Including Contract for Resale

(1) The seller may resell the goods if the buyer has breached a contract. If the resale is made in good faith 

      and in a commercially reasonable manner the seller can recover the difference between the resale price 

      and the contact price, plus incidental damages and minus expenses saved as a result of the breach

Note: same goods are being resold, so no need to get into the issue of quality
Laredo Hides Co., Inc. v. H&H Meat Products Co., Inc. (p. 476)

· D is a meat processing and packing corporation that entered into an output contract to sell cattle hides to P, who ships cattle hides for tanning to Mexico. After two deliveries, P’s check was delayed in the mail, and D made a ridiculous ultimatum that payment be rendered within hours, and declared a breach of contract when it was not met. Because P had entered into a contract to sell such hides to a tannery, they had to seek out new sellers of cattle hides at increasingly higher prices (this market price increase is likely why D sought to get out of the contract in the first place)
· The court holds that P need not prove market price, but rather can recover the actual prices it paid after D’s breach of contract per UCC 2-712. The court also rejected D’s arguments that P could have bought all necessary hides at one time and thus would not have had to pay the increasing market price; but P had no place to store hides, and periodic shipments were consistent with P’s contract with D

UCC Section 2-713: Buyer’s Damages for Non-delivery or Repudiation
(1) The measure of damages for non-delivery or repudiation by the seller is the difference between the 

      market price at the time the buyer learned of the breach and the contract price, plus 

      incidental/consequential damages but less expenses saved.

(2) Market price is determined as of the place for tender or, in cases of rejection after arrival or revocation 

      of acceptance, as of the place of arrival
Tongish v. Thomas (p. 495)

· P, a co-op, entered into an agreement to purchase D’s crop of sunflower seeds, with the intention to resell the seeds to a third party at the same price, plus a handling fee. When the market price of sunflower seeds skyrocketed, D backed out of the contract and sold it to another party for almost double that provided under his contract with P. The third parties that P was to resell to released P from its obligations, and is now suing to get the cover price (market price?)
· Court cites Allied extensively – here, there was willful conduct and culpability (but how to get around UCC 1-206?). The court analyzed the case ex ante, rather than ex post: it was a happy coincidence that P’s third party buyer let P out of the contract, and what P was going to do with the seeds once it got them is no concern of D’s. This court rejects the Allied lost profits remedy, and instead goes with UCC 2-713 as the preferred measure of damages in the interests of a more efficient market – if they were to go with the Allied reasoning, D could treat the contract price as a floor and go to market when prices rose [so, P got the expected cover, rather than its lost profits?]
Allied Canners & Packers, Inc. v. Victor Packing Co. (p. 496)

· P contracted to buy raisins from D with a discount, and was then to resell them at the same price to a third party, with the discount from D being P’s sole profit. When D breached the contract because his raisin crop was destroyed by heavy rains, P got out of its obligations with its third party buyers. However, the rise of market value of raisins had risen so dramatically that P’s actual loss of expected profit was only $4500, but the difference between the market price and the contract price was $150k

· In this case, there was an innocent seller – D couldn’t sell to anyone. Thus, the application of UCC 1-206 (a liberal application of remedies must be used to make the parties whole, but without penalization). Absent any bad faith on the seller’s part, the court awarded P its expected lost profits

Three theories of when damages should be calculated in the event of repudiation:

1. When the aggrieved party learned of the repudiation

2. When the aggrieved party learned of the repudiation plus a commercially reasonable time

3. At the actual time of performance (cover)
Cosden Oil & Chemical Co. v. Karl O. Helm Aktiengesellschaft (p. 760)

· D, anticipating a severe rise in the price of polystyrene (in which it was the business of trading), entered into a contract with P to purchase an absurd amount of the stuff (more “high impact” than “general purpose” polystyrene). P sent a certain amount of polystyrene as provided under the contract, but cancelled certain orders because it didn’t have sufficient product to fill them, and D didn’t pay them for what it had received, so P brought suit for the money, and D counterclaimed for breach of contract although it did not cover
· The issue here is under UCC 2-713, and the question is, when is the appropriate time to measure damages when the seller anticipatorily repudiates and the buyer doesn’t cover? D arguing that market-based damages should be calculated at the time of performance, but P is arguing that they should be measured as of when D learned of the repudiation

· The court goes with #2: D can recover for the market price at a commercially reasonable time after the repudiation is discovered (this way, the seller can’t advantageously fix the buyer’s damages, and the buyer is dissuaded from advantageously waiting for the market price to increase before covering – behavioral incentives)

UCC Section 2-708: Seller’s Damages for Non-acceptance or Repudiation
(1) Pursuant to (2), the measure of damages for non-acceptance/repudiation by the buyer is the difference 

      between the market price at the time and place for tender and the unpaid contract price, plus incidental 

      damages and less expenses saved from the breach

(2) If damages under (1) is inadequate to put the seller in as good a position as if performance had occurred, 

      then the measure of damages is the profit (including reasonable overhead) the seller would have made 

      from full performance, plus incidental damages, costs reasonably incurred, and credit for payments or 

      proceeds of resale
UCC Section 2-704: Seller’s Right to Identify Goods to the Contract Notwithstanding Breach or to 
      Salvage Unfinished Goods
(2) Where the goods are unfinished, an aggrieved seller may in the exercise of reasonable commercial 
      judgment, either complete the manufacture of goods or cease manufacture and resell for scrap
Note: So, if manufacture has begun and the continuation of manufacturing in the face of repudiation is not 
          economically reasonable, the seller is not required to complete production and sell to another party – 
          they can sell for scrap and still recover lost profits from the original contract price of the completed 
          object of sale

R.E. Davis Chemical Corp. v. Diasonics, Inc. (p. 480)

· P entered into a contract to purchase an MRI machine from D, and had also contracted to sell the machine to a third party who then breached their contract. As a result, P breached its contract with D, who sold the equipment at the same price to another party, after which P sued for recovery of it’s $300k down payment under 2-718(2). D counterclaimed that P could recover this, but D was entitled to recover as a “lost volume seller” and thus lost the profit from an additional sale when P breached the contract (so, to be put in as good a position as if P had performed, it was entitled to recover lost profit)

· Issue: When can a seller get lost profits under 2-708(2)? Two different views of what a “lost volume seller” is:

· When there’s a finite number of buyers and all have contracted to purchase from you and one breaches, then this is the context in which you should be able to recover lost profit

· When there’s an infinite number of buyers, you could sell to one buyer and to any other buyer who came around, and in that case you would have made two sales instead of one

· The trial court held that because D had sold its machine to another party, it had not lost any profit. This court, however, holds that the issue is both whether D was capable of selling two units and whether it would have been profitable for D to do so (considering the marginal revenue/marginal cost curve). If D can do this (as well as show that D likely would have made the sale absent P’s breach), then it’s entitled to lost profits
C. Limitations on Damages
1. Avoidability 
There is a duty to mitigate damages in the interest of avoiding economic waste – thus, you can’t recover for 

damages that were avoidable

Rockingham County . Luten Bridge Co. (p. 492)
· Contract between the parties to build a bridge for a road they were contemplating, but after performance had begun, D notified P to cease performance due to public opposition to the building of the bridge. In spite of this, P continued to build the bridge according to the contract, and is now seeking to recover the entirety of its expenses. However, there is now a bridge in North Carolina with no road to or from it

· The court rules that P should have stopped when D breached the contract and not compounded the damages

· If they were merchants (right?) then under UCC 2-704(2), P’s actions were unreasonable commercial judgment
Doctrine of Constructive Service
· Until the early 19th century, if an employer (principal) broke its contract with an employee (agent), then the employee was under no obligation to seek alternate employment; the court would construct service and allow the employee to recover

· However, the law then changed to require minimizing damages
Parker v. Twentieth Century-Fox Film Corp. (p. 500)

· P was in a contract to do a musical for D, but the production for that film fell through, and in its place D offered P a role in a western, with the same compensation and predominantly the same terms as the original contract, and given one week to accept the new terms. P let the week lapse and brought suit to recover for the contracted compensation
· The majority applies the test that if the other offer was comparable and substantially similar, then she had to take it in the interest of mitigating damages; however, if it was inferior and different, then she is under no obligation to take it. Also, reasonableness applies to the effort applied to finding alternate employment, not with respect to accepting or rejecting a substitute offer

· The dissent argues that any substitute offer is going to be different, and that reasonableness is applicable to everything, even P’s decision to accept or reject the substitute offer

Consider following cases with Jacobs and Young v. Kent: What are the contexts in which you give P 

diminution in value versus the amount necessary to complete the performance of the breaching 

party?
Groves v. John Wunder Co. (p. 513)

· P contracted to have D remove gravel from its property and leave the property at “a uniform grade.” However, D deliberately breached the contract and completely failed to leave the property at a uniform grade, and P sued (which is, generally, what Ps do)
· The cost of completing performance was $60k, but the diminution of P’s property value was only $12k, so D argues that it would be economically wasteful to give damages for the completion of performance
· The court holds, mostly because the breach was willful and in bad faith and its general feeling for P’s expectation interest, that D must pay the cost of complete performance (contrast with Peevyhouse)

Peevyhouse v. Garland Coal & Mining Co. (p. 518)

· P permitted D to strip mine coal from beneath their farm and to restore the land at the end of their lease, which D did not do. The cost to restore would have been $29k, but the value to P’s property would only be increased by $300

· The court regards Groves as a minority case and distinguishes it by discussing the primary (coal mining) and secondary (land restoration) purposes of the contract. Because the remedial work was incidental, and because full performance of the contract was grossly disproportionate to the diminution of value, P could only get the diminution of the property value (in the interest of avoiding economic waste)

2. Foreseeability
Doctrine of Foreseeability: 

· Encourages contracts/entrepreneurialism

· Increases the sharing of information

· You don’t know whether to breach if you don’t know what your damages are going to be (efficient breach issue)
UCC Section 2-715: Buyer’s Incidental and Consequential Damages
(1) Incidental damages from seller’s breach include expenses reasonably incurred in inspection, receipt, 

     transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, 

     expenses or commissions in connection with effecting cover and any other reasonable expense incident 

     to the delay or breach

(2) Consequential damages include:


(a) any loss resulting from requirements and needs of which the seller had reason to know at the 

      time of contracting and which could not be prevented by cover or otherwise, and


(b) injury to person or property proximately resulting from any breach of warranty (UCC 2-714)
Note: Consequential damages must have been foreseeable. Also, although warranty damages are 

determined by a proximate causation standard, the case law generally doesn’t differentiate 

between breach of warranty and breach of contract cases when it comes to damages. Further, 

although courts generally don’t see incidental damages as being foreseeable, they can still be 

recovered
Hadley v. Baxendale (p. 521)

· P, who operated a mill, had a broken shaft and sent it to the manufacturer to have a new one created in its likeness. They sent the shaft with D, who promised to use due care to deliver it within a reasonable time but D failed to do that and now P is suing for costs incurred from a five day delay
· The court rules that because D couldn’t have reasonably foreseen P’s lost profits in delaying delivery of the shaft to the manufacturer (because, in the great majority of D’s business, such a loss wouldn’t have been incurred, so D had no way of considering this possibility), P can’t recover for those lost profits

Delchi Carrier SpA v. Rotorex Corp. (p. 526)

· Foreseeability in an international context: P (Italy) contracted to buy compressors from D (New York) in three shipments. When P discovered that the first shipment was non-conforming to the contract, the second shipment was already en route, and P requested that conforming compressors be supplied. D refused, and P cancelled the contract and sought another source, and sued for consequential and incidental damages
· Comes under CISG: Trial court awarded lost profits but not consequential/incidental damages to P. D challenged the lost profits: the court, citing Hadley, holds that D could have foreseen P’s lost profits, so awarding that was acceptable. The court also holds that the consequential/incidental damages requested by P (for returning the shipments, storage expenses, etc.) not only do not duplicate lost profits, but they were also foreseeable by D
3. Certainty
Limitation of Certainty: If you can’t calculate damages, you can’t collect them (note: Fera is the exception 

rather than the rule). 
Good Will: Loss of business reputation – both a colloquial and an accounting issue. Essentially the value of 

a business from repeat regular customers (i.e., the value in excess of its physical assets). Courts 

will generally give you lost profits from good will, but won’t do so if you haven’t yet established a 

business
Fera v. Village Plaza, Inc. (p. 537)

· P wanted to open a “book and bottle” shop on D’s property, and entered into a 10-year lease with D. When D got into financial trouble and the bank took over running the property, P was refused the space because the lease had been misplaced and the space was rented to other tenants, and P brought suit for lost profits, and D defended on lack of certainty
· The trial court gave P $200k in lost profits, which the Court of Appeals reversed. This court indicates that the “rule” against giving a new business anticipated lost profits is only an application of the rule limiting damages to those reasonably estimated, for sufficiency of proof purposes. The court also holds that the issue of whether damages are speculative is a jury question, and in this case, they found that they were not

D. “Liquidated Damages” and “Penalties”

Liquidated Damages: An amount contractually stipulated as a reasonable estimation of actual damages to 

be recovered by one party if the other party breaches. If the parties to a contract have agreed on 

liquidated damages, the sum fixed is the measure of damages for a breach, whether it exceeds or 

falls short of the actual damages – the court will enforce these when it’s written into a contract
Penalties: Contractually including a monetary amount to be deducted if the contract is not performed in the 

allotted time (such as a construction contract, where $100 is taken from the contract price each day 

past the deadline) – the court will not enforce these when written into a contract (because of 

unconscionability concerns)
Why allow enforcement of liquidated damages clauses?

· Allows parties to control their exposure to risk (foreseeability)

· Avoidance of the expense of using the judicial process (certainty)

· Allows parties to correct what they see to be inadequate judicial remedies if damage elements are too uncertain to be awarded by a court

· Considerations of judicial economy and freedom of contract

Why disallow enforcement of liquidated damages clauses?

· It’s private law making (similar argument to the arbitration power struggle)

· Could be the result of unfairness in bargaining

· It’s kind of a punishment, which is disfavored in contract law
Wasserman’s Inc. v. Township of Middletown (p. 543)
· P entered into a commercial lease with D, with the inclusion of provisions whereby if D cancelled the lease, it would pay P a pro-rata value of the improvements P had made to the business, and also included a damage formula (twenty five percent of the gross receipts of P’s revenues for a year). When D ended the lease and sold the property, refusing to pay damages, P sued. 
· The court agreed that there was an enforceable lease and affirmed that the renovation costs could be written into the contract, but the damage formula could be a penalty clause (unenforceable) or a liquidated damages provision (enforceable), and thus remanded the issue to the fact-finding of the lower court
· Uses UCC 2-718(1) by analogy: 

· Must be reasonable in light of the anticipated and actual harm

· Difficulties of the proof of loss

· Non-feasibility of adequate remedy

· Note: the Restatement does not include the third provision
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