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Forward Contract

and
Futures Contract:
Contracts for delivery of something to occur in the future.  Make a contract in January, to deliver in June.

Breach of Contract:
Unlawful failure by a party to perform its obligations pursuant to contract.

Relief for breach:
The idea is always to place the plaintiff/promisee in the position they would have been in had the contract not been breached, and the promise had been performed.  It is not to punish the promisor.

Basis for Enforcing Promises - The Meaning of “Enforce”:

What do breach of contract remedies seek to restore?  What is a valid and fair remedy from breach of contract?  The amount the promisee loses?  The amount the breachor gains?

US Naval Institute v. Charter Communications, Inc. (Berkley), 1991

Rule:
Damages for breach of contract are generally measured by a plaintiff’s actual loss.

Facts:
Berkley (Charter Communications) held the exclusive license for paperback distribution of a book, which Naval held hardcover license for.  When Berkley shipped the paperbacks 15 days earlier than their contract stipulated, Naval filed suit for (1) copyright infringement and (2) breach of contract, seeking damages and the profits Berkley received from the sales.  Naval sought both all of Berkley’s pre-October profits from it’s paperback sales (+$700,000 - restitution), and Naval’s lost hardcover profits (tougher to determine - compensatory).

Issue:
Are damages for breach of contract generally measured by the plaintiff’s actual loss?

Held:
Yes.  Compensatory damages are generally the legally required remedy, not restitution.  The purpose of the law is to restore what was lost when the contract was breached.  Here, the goal should be to give Naval the “benefit of the bargain” and restore them to a position they would have been in without a breach, if the 

contract had been validly “performed”.  

*Ambiguity settled in favor or the non-breaching party:

The court here only permitted compensatory damages, but because Berkley was the breaching party, damages were estimated slightly in favor of Naval where there was some ambiguity as to the exact amount lost by the breach.
Economics of Efficiency:

Pareto Optimality:
When one cannot be benefited without another party suffering loss.

Pareto Superiority:
When at least one party benefits without anyone else being made worse.

Kaldor-Hicks:
Classic cost/benefit analysis.   Finding the lease costly way to achieve your goal.  There may be a suffering here.

Snepp v. US, 1980 TA \l "Snepp v. US, 1980" \s "Snepp v. US, 1980" \c 1 
Facts:
Snepp, a CIA employee, violated his agreement not to publish anything about the CIA without prior approval from the agency.  After he published a book, the CIA sought to enforce the agreement via enjoining future breach, and also sought $60,000 in constructive trust.

Notes:
General proposition is that only expectation damages are given.  Here, the court departs from this and allows restitution damages.  Courts will also often do this in Trust cases.

Sullivan v. O’Connor, Mass., 1973 TA \l "Sullivan v. O’Connor, Mass., 1973" \s "Sullivan v. O’Connor, Mass., 1973" \c 1 
Rule:
Where proof is clear, a patient can maintain an action for breach of a doctor’s agreement or promise to cure or bring about a given result.

Facts:
Sullivan claimed that O’Connor, a surgeon, had failed to fulfill his promise to enhance her appearance by the plastic surgery her performed on her nose. She sued him for malpractice and breach of contract.  

Issue:
Can a patient sue for breach of a doctor’s promise to cure or bring about a given result?

Held:
Yes.  If a doctor has clearly made a specific promise regarding the results.  

Notes:
Here, the Courts go to a reliance measure of damages, not an expectation measure.  

Damages:

Compensatory:  An amount intended to put the plaintiff in the position he would be in if the contract had been performed.

Restitution:  An amount corresponding to any benefit conferred by the plaintiff to the defendant in the performance of the contract prior to the defendant’s breach.  Generally not awarded.  (i.e. Navel). 

Punitive:  Pain and suffering resulting from a breach.



Expectancy:  see compensatory




Reliance:  put party into position as though contract had not been made.


Exceptions:  Courts will generally grant only expectation damages.  Restitution damages are allowed in some exceptions.  Fiduciary Trust breaches will sometimes be granted restitution damages. See also Snepp.

Three Interests – p.14

*Expectation Interest:  A promisee has an expectation interest if he had reason to expect a benefit from the promise.  Promisee does not enter into another contract opportunity because they rely on the promissor.

Reliance Interest:  A promisee has a reliance interest if he has changed his position to his detriment on reliance of the promise.  

Restitution Interest:  A promisee has a restitution interest if he has not only relied on the promise, but has conferred a benefit on the promisor.

*Expectation Damages:  

Reliance Damages:

Restitution Damages:

What about costs incurred in breach of contract suits? 

· Some states have laws that award fees and costs to the prevailing party.

· Class actions

· Parties contract initially to pay opposing counsel fees should a conflict arise later.

Basis for Enforcing Promises - The Fundamentals of Consideration

Consideration:
The value given by one party in exchange for performance, or a promise to perform, 

by another party.

When is a verbal promise actionable?  When there is consideration.

Originally:

Consideration:   (1)When there is a benefit to the promisor or



  (2)A detriment suffered by the promisee as a result of the agreement.

Current Standard:

Rest. 2d §71

(1) To constitute consideration, a performance must be bargained for.

(2) a performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange fore that promise.

(3) The performance may consist of:


(a)  an act other than a promise, or


(b) a forbearance, or


(c) the creation, modification or destruction of a legal relation.

(4) The performance or return promise may be given to the promisor or to some other person.  It may be given by the promisee or by some other person.

Why require contracts to have the element of Consideration? 

1.
May help to determine who has a right if action.

2.
Gives right to change one’s mind, if no consideration is given.

Forbearance and the Family Contract

Bilateral Contract:  A promise for a promise.  Occurs when both sides promise to do something for each other.  Should one side not perform, the other side could bring suit.

Unilateral Contract:  A promise on one side, with the other side actually doing something, not simply agreeing.  See case below for example:

Historically,

Covenants.  No consideration was ever needed, just one’s seal.  Archaic now.

Debt:  
THE other side had received a benefit (goods), but had not fulfilled their part of the bargain (payment).

Assumpsit:  arose out of tort law for misfeasance.  When something was done negligently.  Later expanded to non-feasance. 

Hamer v. Sidway, NY 1891 TA \l "Hamer v. Sidway, NY 1891" \s "Hamer v. Sidway, NY 1891" \c 1 
Facts: 
At a family function, Uncle Will Story promised Young Will Story that if he could lay off the booze, tobacco, swearing and gambling until age 21, he would give him $5,000.  Will agreed, and did so faithfully by all accounts.  Upon hitting 21, he wrote to his uncle and asked for his money.  The uncle wrote back and told him he wished to hang onto the money for a little while longer, keeping it at interest for his nephew.  Young Will agreed to this, but the uncle died, and the heirs denied that Will had a valid and enforceable contract with his uncle, since the uncle (as promisor) did not receive any benefit from the agreement with Will, and this meant that there was no consideration involved, rendering the contract null.

Rule:
Forbearance is valuable consideration.  The party who abandons (forbears) some legal right in the future as an inducement for a promise gives sufficient consideration to create a legally binding contract.

Issue:
Is forbearance on the part of a promisee sufficient consideration to support a contract?

Held:
Yes.  It is not of any legal importance whether William Sr. received any benefit from the agreement or from Will Jr.’s forbearance. 

Historical Note Again:

Consideration:  (1)When there is a benefit to the promisor? or


 (2)A detriment suffered by the promisee as a result of the agreement?
Fiege v. Boehm, Md., 1956 – bilateral contract TA \l "Fiege v. Boehm, Md., 1956 – bilateral contract" \s "Fiege v. Boehm, Md., 1956 – bilateral contract" \c 1 
Facts:
Boehm claimed that the baby she had was Fiege’s, but that as long as he paid child support and medical expenses, she would (forebear to assert a claim of bastardy) not press charges against him for “bastardy.”  Later, Fiege stopped making the payments, and Boehm brought criminal charges for bastardy.   He was found not guilty of the criminal charges based on a blood test that proved that the child was not his.    Boehm then brought civil suit against Fiege for the remaining money she claimed he owed ($2,415.80).  A lower court, even learning that the criminal court had acquitted all charges against him, upheld a verdict favoring Boehm.  Fiege then sued Boehm for her breach of promise not to prosecute him.

Rule:
Forbearance to assert an invalid claim may serve as consideration for a return promise if the parties at the time of the settlement reasonably believed in good faith that the claim was valid.

Issue:
May one party’s promise not to assert a claim which she reasonably and IN GOOD FAITH believed to be valid, but is in fact invalid, serve as consideration for a return promise by another party? 

Held:  
Yes.  Because there was no evidence of fraud or bad faith on Boehm’s part, there was a valid consideration here, and the agreement is valid.  She withheld her legal right to prosecute, in exchange for Fiege’s financial support.  Therefore, this forbearance is legally valid consideration.

Notes:
There seems to be a public policy action here, where the court is more concerned with holding fathers who pledge responsibility for a child to their promises.  They are less concerned with the actual reality of this case – that Fiege was not the father.

Feinberg v. Pfeiffer Co., MO., 1959 TA \l "Feinberg v. Pfeiffer Co., MO., 1959" \s "Feinberg v. Pfeiffer Co., MO., 1959" \c 1 
Facts:
Feinberg was given a pension for life by Pfeiffer Co., based on her past service to the company.  Pfeiffer later refused to pay the pension, claiming lack of consideration for its promise to do so.

Rule:
Past services are not a valid consideration for a promise.


Issue:
Are past services a valid consideration for a promise.?

Held:
Past services are not a valid consideration for a promise.  Since Mrs. F made no promise or agreement to continue in the employment of the Pfeiffer Co., in return for its promise to pay her a pension, there did not exist and mutuality of obligation which is essential to the validity of a contract. 

Notes:
Because Feinberg’s past service had not been given in exchange for the pension, it was not considered valid consideration.  Neither was her additional 2 years of work, since it was not part of the bargain.  What would have made this pension legally viable?  Lipton certainly intended for her to get this.  

Mills v Wyman, Mass. 1825 TA \l "Mills v Wyman, Mass. 1825" \s "Mills v Wyman, Mass. 1825" \c 1 
Facts:
Levi Wyman, 25, fell ill on a sea voyage, and was cared for by Mr. Wyman.  Upon recovery, the father contacted Wyman and promised to pay Wyman for his expenses incurred. 

Held:
The father is not legally required to pay the money.  Where nothing was paid or promised, the law leaves the execution of it to the conscience of him who makes it.  

Notes:
 Here, the judge looked to the rule, not the moral or ethical tugging of the case.

Webb v. McGowin, AL 1936 TA \l "Webb v. McGowin, AL 1936" \s "Webb v. McGowin, AL 1936" \c 1 
Facts:
Webb, in heroically saving McGowin from injury, was hurt himself.  Grateful McGowin promised to pay Webb $30/month for life.  Then McGowin dies, and his estate seeks to cease payments.  

Rule:
A moral obligation is a sufficient consideration to support a subsequent promise to pay where the promisor has received material benefits.

Notes:
There has been a benefit to the promisor, and a detriment to the promisee.  Eight years of payments are further evidence that McGowin intended this contract to be valid.   Phillips suggests that this case is an example of non-linear analysis, and the judge was concerned first with equity, and second with doctrinal stasis.  He manipulated the rules of contract to get the result felt was just.  Result-oriented, not rule-oriented.

Basis for Enforcing Promises - Requirement of Bargain

Kirksey v. Kirksey, 1845 TA \l "Kirksey v. Kirksey, 1845" \s "Kirksey v. Kirksey, 1845" \c 1 
Facts:
Kirksey wrote a letter to his widowed sis-in-law, saying, “If you will come down and see me, I will let you have a place to raise your family.”  She moved the 60 miles and lived on his land for 2 years, but then he threw her off.   She sued, contending that the loss she sustained in moving there originally was sufficient consideration to support Kirksey’s promise.  She was awarded $200, and Kirksey appealed.

Issue:
To be legally enforceable, must an executory promise be supported by sufficient, bargained for consideration?

Rule:
To be legally enforceable, an executory promise must be supported by sufficient, bargained for consideration.

Held:
Yes, in this case his offer was a promise to make a gift.  Any expenses she incurred were not consideration, but merely conditions necessary to acceptance of the gift.

Employment Agreements:

Non-Compete Clauses:  Clauses within a contract where a promisor agrees not to compete with the promisee for a specified period of time and/or within a particular geographic area.  Courts often frown on these, since they restrain trade and competition sometimes unfairly.  They must be reasonable, and courts often scrutinize them closely.  If unreasonable in scope, courts will modify them, or throw them out entirely.  See page 55 for an example.
Central Adjustment Bureau v. Ingram, Tenn., 1984 TA \l "Central Adjustment Bureau v. Ingram, Tenn., 1984" \s "Central Adjustment Bureau v. Ingram, Tenn., 1984" \c 1 
Facts:
Ingram and others were employed by CAB.  All 3 signed non-complete agreements.  The three then quit and formed their own agency, using contacts and information from CAB.  CAB sued seeking damages and injunctive relief.  They won, and Ingram appealed.

Issue:
Is a non-competition agreement signed anytime up to shortly after commencement of employment adequate consideration, as is such clause signed any time where sufficient post-agreement employment continues?

Held:
Yes.  The clause is valid if it is signed shortly after the employment begins, or if it is signed and employment continues post-agreement.  Judgment for plaintiff, CAB.

Notes:
The court here looked to several factors to determine consideration.  

(1) How long after employment began did they individuals sign the NCC?  If promptly after, or right at beginning of employment, then it would be valid, since it would be part of the bargaining process of hiring employment/soliciting employment.    Signing AFTER employment begins is problematic, since there isn’t a bargain in exchange for future employment if they are ALREADY employed.  

(2) Was there a promise of continued employment in exchange for the signing employee?  This constitutes consideration.  The flaw here is that CAB was not really giving up their right to terminate the men in the future, making the promise illusory. 

(3) Actual continued employment by CAB of the man.  Again, at no point did CAB ever give up its right to terminate the man.

(4) Did the men receive any beneficial changes as a result of their continued employment?  If so, this could also constitute consideration.  Here, Ingram kept receiving raises and promotions, and the court felt this indicated that he got these in exchange for – among other things – signing the NCC.  

Why not enforce a NCC?  The litigation may be more expensive that the lost business.

The litigation may take too long.  By the time the case comes to bar, the time may have expired.  You may still get some damages, but the opportunity for injunctive relief is lost.

Why should you?  Besides the obvious reasons, to send a corporate message, to scare future violators who may cost the company very significant revenue.

Bankey v. Storer Broadcasting Co., 1989 – can an employer unilaterally change the handbook? TA \l "Bankey v. Storer Broadcasting Co., 1989 – can an employer unilaterally change the handbook?" \s "Bankey v. Storer Broadcasting Co., 1989 – can an employer unilaterally change the handbook?" \c 1 
Facts:  
Bankey was fired after 13 years with SBC.  He sued, contenting that when he was hired, the employee handbook said, “Employees must be fired FOR CAUSE.”  The handbook was changed during his employment to eliminate the “for cause” requirement, but he argued that the old one applied to him, since the changed occurred without any consideration on his part.

Issue:
May an employer unilaterally change its written policy statements by adopting a generally applicable policy and alter the employment relationship of existing employees to one at the will of the employer in the absence of an express notification to the employees from the outset that the employer reserves the right to make such a change?

Held:
Yes.  Written personnel policies are not enforceable because that have been “offered and accepted” as a unilateral contract; rather, their enforceability arises from the benefit the employer derives by establishing such policies.  

Basis for Enforcing Promises - Promises as Consideration

Unilateral Contracts:  Only one party makes a promise.

Bilateral Contracts:  Both parties make promises.  Much more common and economically significant.

Rights and Duties:  In a contract between “A” and “B”, “A” has a right that “B” should perform and act, and when “B” does not, “A” can initiate a suit against “B” , who is then said to have a duty.

Conditional Promises:  a promise is conditional if its performance will become due only if a particular event, a “condition,” occurs.  This does not mean that the promise is not enforceable until the event occurs, but only that the event must occur before the promisor must perform.  Ex:  Homeowner pays $1000 for fire insurance.  The company agrees to pay $100,000 if a fire occurs – an enforceable promise.  The fire insurance policy will only be paid if a fire occurs.  The policy is still enforceable until then, but the payments will not occur until the fire.

Nudum Pactum:  A promise that is unenforceable due to lack of consideration.

Illusory Promise:  A promise that is not legally enforceable because performance of the obligation by the promisor is completely within his discretion (optional).

Requirements Contract:  An agreement pursuant to which one party agrees to purchase all his required goods or services from the other party exclusively for a specified time.

Output Contract:  An agreement by the buyer to purchase all the seller’s goods.

Surety:  guarantor, accommodation party – when one assumes the role of ensuring performance.

Demand Negotiable Instrument:  An order/note/contract to perform/pay upon demand of the holder.

Maker:  The one who owes the debt.

Payee:  The one who is owed the money.

Risk:  The degree of uncertainty.

Bounded Rationality:  


Relational Contract:  Lasts over a long period of time.  There is a relationship between the parties.  See Eastern v. Gulf.

Good Faith:  Per the UCC, see 1-201.(19) (non-merchants), 1-203 (both parties as merchants), or look for the explicit definition within the applicable section.  Or 2.103(b). 

Strong v. Sheffield, NY, 1895 TA \l "Strong v. Sheffield, NY, 1895" \s "Strong v. Sheffield, NY, 1895" \c 1 
(Creditor Uncle v. Nephew-in-Law and Endorser Niece)

(Promisee v. Promisor)

(Payee v. Maker)

Facts: 
Sheffield (d) endorsed a demand note made by her husband and delivered it to Strong (P) as antecedent debt owed by her husband to P. D expected that P would forebear to collect the note; however, there was no agreement as to how long the forbearance should last.  When P demanded payment two years later and D failed to pay, P brought suit on note. From a judgment for Plaintiff Strong, Defendant Sheffield appealed. Appeals court reversed and plaintiff appeals.

Held:
No consideration found.  No forbearance, since the Uncle could have demanded payment at any time.

Rule:
A purported promise is illusory and not consideration if by its terms the performance of the promise is entirely optional with the promisor.  An agreement not to collect a debt for as long as the creditor shall elect does not constitute consideration.

Notes:
While P did not foreclose for two years, the test is what was the promise, not actually what was done. There was no consideration given for the note through the agreement.  Here, the note was payable on demand and therefore the agreement to forebear was illusory.

UCC 3-408 states that no consideration is required to create an enforceable obligation, which guarantees an antecedent debt of any kind.

Promises should be enforced if you only get promise in return cause people would be afraid to rely.  Could have demanded payment at any time.

NOW:  Consideration to the niece does not matter, per §3-419.  Consideration can run to the accommodated party, it does not have to run to the accommodation party.

Real Estate Contracts:

Mattei v. Hopper, 1958 TA \l "Mattei v. Hopper, 1958" \s "Mattei v. Hopper, 1958" \c 1 
Promisee v. promisor

Facts:
Mattei purchased commercial property from Hopper, the sale to be completed in 120 days if satisfactory leases could be obtained.  A contract was signed and Mattei paid a deposit.  Mattei obtained the leases needed to fill the proposed shopping center, but Hopper cancelled the deal anyway.  Mattei sued, and Hopper claimed that the “obtaining satisfactory leases” clause rendered the contract illusory, and was also void for lack of mutuality of obligation because Mattei could arbitrarily refuse to perform, claiming the leases were not satisfactory.  The court agreed and dismissed the complaint.  Mattei appealed.

Issue:
Does the presence of a “satisfaction” clause render a contract illusory or void it for lack of mutuality?

Held:
No.  Depending on the nature of “satisfaction,” the court reads into the contract an obligation to act reasonably and in good faith.  One soliciting lessees is required to act reasonably and in good faith, so the mere presence of the “satisfaction” clause does not render the contract illusory or void for lack of mutuality.  There has to be a good faith justification that the leases are unsatisfactory, not just whimsy.

Notes:
Where one party has total discretion to choose not to perform, a contract is usually illusory, and therefore unenforceable. 

*Any forward-looking contract is an allocation of risks by both parties.  Here, the price fluctuations risk.   The function of a contract is to cement the terms.    

Contracts for the sale of Goods:

Eastern Airlines, Inc. v. Gulf Oil Corp, 1975 – requirements / relational contract TA \l "Eastern Airlines, Inc. v. Gulf Oil Corp, 1975 – requirements / relational contract" \s "Eastern Airlines, Inc. v. Gulf Oil Corp, 1975 – requirements / relational contract" \c 1 
Facts:
Eastern contracted with Gulf for them to supply Eastern fuel on a long-term basis, as Eastern required, with the rates to be fixed, based on posted increases.  Because of government regulations, the price increases were no longer posted far in advanced, and Gulf was forced to sell fuel at prices lower than anticipated, based on the increase.  Gulf refused to continue performance, and Eastern sued for damages and performance.  Gulf claimed that this was an illusory contract, since Eastern did not HAVE to purchase any oil if they wished – a technicality, since the real issue was the high cost to Gulf.

Issue:
Is a requirements contract entered into in good faith void for want of mutuality and therefore lack of consideration?

Held:
No.  The UCC in Rstmt. §2-306 specifically authorizes requirements contracts, provided that the requirements are not grossly disproportionate to stated estimates made on good faith.  Here, the amount of fuel is not at issue, nor is there any evidence of bad faith by Eastern, based on a reasonable person standard.  Therefore, the contract is binding and enforceable.

Notes:
Contracts like this allocate risks.  Both sides are protecting themselves from certain risks.  Eastern is not risking running out of oil, or oil becoming more expensive.  Gulf is protecting itself from the risk of not having any certain buyers.  In this kind of contract, each party avails themselves of the freedom of risk.   There is still a real commercial purpose for both sides to have the uncertainty of the above contract.  Eastern knows they will have a steady supply of oil, and Gulf knows that they will have certain fixed costs.  

The solution is to insert some type of standard or index within the contract to REDUCE, although not eliminate the inherent uncertainty.  This is what happened in this case, and why it was regarded as binding. 

Another solution is to specify a certain amount as an estimated (100,000 barrels) “maximum amount” and then anything extracted beyond (125,000) of new oil, and charge the new oil only at the new, higher market price.  

Wood v. Lucy, Lady Duff-Gordon, NY, 1917. TA \l "Wood v. Lucy, Lady Duff-Gordon, NY, 1917." \s "Wood v. Lucy, Lady Duff-Gordon, NY, 1917." \c 1  

Facts:
Wood, in a complicated agreement, received the exclusive right for one year, renewable on a year-to-year basis, if not terminated by a 90-day notice, to endorse designs with Lucy’s name and o market all her fashion designs for which she would receive ½ of all the profits.  Lucy broke the contract by placing her endorsement on deigns without Wood’s knowledge.  She claimed that the contract was not valid, because it did not force Wood to do anything affirmatively.  He could sit back and not solicit business, thereby earning neither party any profits.

Issue:
If a promise may be implied from the writing even though it is imperfectly expressed, is there a valid contract?

Rule:
While an express promise may be lacking, the whole writing may be instinct with an obligation – an implied promise – imperfectly expressed so as to form a valid contract.

Held:
Yes.  Here, Wood’s promise is reasonably implied, and therefore a valid contract.  The evidence of his promise is that he agreed to make monthly accounts of all the money received by him, and that he would take all such patents and copyrights and trademarks as may in his judgment be necessary to protect the rights and articles affected by the agreement.        “Reasonable efforts”

Notes:
This was a Cardozo decision, and he seems particularly threatened by Lucy’s business success here in 1917?


“Capturing the benefit” is the motivation for such a contract by Lucy.  Wood’s patents and copyrights prevent free-ridership of advertising, publicity, etc.  

Basis for Enforcing Promises - Reliance as a Basis of Enforcement

Doctrine of Estoppel:  An equitable doctrine that precludes a party from asserting a right to the detriment of another, who justifiably relied on the conduct or promise.

Estoppel in pais:  A right, arising from acts, admissions or conduct, which have induced a change in position in accordance with the intention of the party against who they are alleged. 

Promissory Estoppel:  A promise that is enforceable if the promisor should reasonably expect that the promise will induce action or forbearance (reliance), and it is the only means of avoiding injustice.  Courts use this theory as a way to enforce promises without consideration.   (1) Promise (2) Reasonable Reliance (3) Actual Result (4) Damage/Injury likely to result.

Descriptive Argument:  Arguing on the basis of what one perceives the reality or the principle of the issue.

Normative Argument:  An argument about what the issues SHOULD be, regardless of what they are in reality. 
Restatement 1st  §90

Promise Reasonably Definite and Substantial Action

A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character* on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.    (1923)                      *Eliminated below

Restatement 2d   §90

Promise Reasonably Inducing Action or Forbearance

(1)  A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or third party and which does induce such action is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited, as justice requires.

(2)  A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.


§ 90 2d seeks to limit remedy to reliance damages, rather than expectancy damages of the full performance, by inserting the “as justice requires” sentence in the 2d.  

Q:
Has §90 eviscerated contract law, focusing it on civil tort principles?  See “Death of Contract” by Gilmore for one theory. 

Ricketts v. Scothorn. 1898 – granddaughter quits work in reliance on a promise TA \l "Ricketts v. Scothorn. 1898 – granddaughter quits work in reliance on a promise" \s "Ricketts v. Scothorn. 1898 – granddaughter quits work in reliance on a promise" \c 1 
Facts:  Ricketts gave his granddaughter Scothorn a promissory note for $2k on demand.  He told her that this was for the purpose of freeing Scothorn from the obligation of working, since none of his grandchildren had to work.  She immediately quit her job, but when he died shortly thereafter, his executor refused to pay Scothorn the $2k.  A trial court found in favor of Scothorn, and Ricketts’ executor appealed.

Rule:
A promise may be legally binding without consideration if it reasonably induced action or forbearance and if injustice will be avoided by its enforcement.


Issue:
Is the abandonment – induced by a promise – of a job sufficient reliance to estop the promisor from refusing the promise on the ground that there was no consideration?

Held:
Yes.   The doctrine of estoppel precludes the promisor from later claiming that the promise is not enforceable for lack of consideration.  Here, there would be gross injustice, since Ricketts clearly wanted his granddaughter to quit work, and he influenced her position for the worse.  

Notes:
This deal did not require her to quit her job as consideration.  It must be held for Scothorn on other grounds.  Therefore, the “reliance” angle is applied.  

Feinberg v. Pfeiffer, II, 1959 – was her pension enforceable because of reliance? TA \l "Feinberg v. Pfeiffer, II, 1959 – was her pension enforceable because of reliance?" \s "Feinberg v. Pfeiffer, II, 1959 – was her pension enforceable because of reliance?" \c 1 
Facts: 
Feinberg was given a $200/month pension for life by Pfeiffer Co., based on her past service to the company.  After the award, she worked for a couple more years, before retiring at age 57.  Six years later, Pfeiffer refused to continue to pay the pension, claiming lack of consideration for its promise to do so. 

Rule:



Held:
The 1st Restatement §90 dictates that Feinberg’s reliance was reasonable here, and gross injustice would have occurred without performance.  

Cohen v. Cowles Media Company, Minn. 1992 TA \l "Cohen v. Cowles Media Company, Minn. 1992" \s "Cohen v. Cowles Media Company, Minn. 1992" \c 1   

Facts:  Ad Man Cohen, who was pals with a gubernatorial candidate, snitched on an opposing candidate to local papers regarding the candidate’s past legal problems.  Although the reporters promised Cohen that he would remain anonymous, they revealed his name later anyway, and Cohen was fired from his advertising agency.  Cohen sued the paper for breach of contract.   A court awarded him $200,000 in compensatory damages.   Then the Minn, Supreme Court reversed, stating that this had not been a legally binding contract per se, and further, it conflicted with the paper’s 1st amendment rights.  Upon remand… 

Rule:



Held:
…Cohen had relied on the long-standing journalistic tradition or protecting sources.  Protecting his anonymity would have still allowed the story to go to press, and Cohen would not have suffered the severe detriment of being fired.

Promissory Estoppel:  A promise that is enforceable if the promisor should reasonably expect that the promise will induce action or forbearance, and it is the only means of avoiding injustice.    (1) Promise (2) Reasonable Reliance (3) Actual Result (4) Damage/Injury likely to result.
D & G Stout, Inc. (General) v. Bicardi Imports, Inc., 1991 –promissory estoppel and reliance TA \l "D & G Stout, Inc. (General) v. Bicardi Imports, Inc., 1991 –promissory estoppel and reliance" \s "D & G Stout, Inc. (General) v. Bicardi Imports, Inc., 1991 –promissory estoppel and reliance" \c 1 
Facts:  The struggling General turned down an offer to sell his company to National on the assurance from Bicardi that they would remain one of General’s exclusive distributors, terminable at will by both parties.  On the same day that General formally rejected National’s offer, Bicardi withdrew its account.  Then Hiram Walker withdrew, knowing that General needed Bicardi to operate, and General’s workers started jumping ship.  General re-negotiated with National, but for $550,000 less.  General sued Bicardi for this loss, claiming promissory estoppel should have prevented them from pulling out and causing this loss.

Rule:
A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee and a third party and which does induce such action or forbearance is binding if injustice can be avoided only by the enforcement of the promise.


Held:
 Stout (General) had a reliance interest in Bicardi, based on Bicardi’s promises.  When Bicardi pulled out, General had to re-negotiate with National, but no longer had any bargaining leverage, since it was a given that General could not stay in business without Bicardi.  General had to see at any price, and National was able to get the lesser amount.  

Notes:
The court emphasizes the reliance of National upon Bicardi.  

Damages:  The court awarded reliance damages.  Because this had always been an exclusive agreement that was TERMINABLE AT WILL, there were no recoverable damages for lost future income.  This would have been expectancy damages.

Capital Assets:  Stocks, businesses, etc., where the value of the thing is the money you expect to receive from it.  

Present Value:  PV = $1/(1+i)^t   Discounting a future amount to get its current value.  The opposite of compounding.  

Basis for Enforcing Promises - Restitution as an Alternative Basis for Recovery

Unjust Enrichment Principle:  Gains produced through another’s loss are unjust and should be restored.  

Implied, Quasi, Constructive Contracts:  Contracts created by law to prevent unjust enrichment, and provide a remedy where no other remedy exists.  (See p. 108)  Intention is not an element of a quasi contract.  A quasi-contract is something constructed after-the-fact.

Mechanics’ Liens:

Implied in Fact:  When a contract is implied by actions or forbearance.  Interpreted by the courts from the factual circumstances.

Implied in Law:  Not an actual contract, but a constructive contract where none existed.  Based on the maxim that one who is unjustly enriched at the expense of another is required to make restitution to the other.  See Cotnam v. Wisdom
Cotnam v. Wisdom, 1907 – implied contracts allow restitution damages for unjust enrichment TA \l "Cotnam v. Wisdom, 1907 – implied contracts allow restitution damages for unjust enrichment" \s "Cotnam v. Wisdom, 1907 – implied contracts allow restitution damages for unjust enrichment" \c 1  

Facts:  Harrison was rendered unconscious in a streetcar accident.  A passerby summoned Wisdom, a physician, and he performed an unsuccessful operation in an attempt to save Harrison’s life.  Harrison died without ever regaining consciousness.  Wisdom sued the estate, in quasi-contract, for the services he rendered.  Trial judgment for Wisdom.  Harrison estate appealed.

Rule:
A physician may recover in quasi-contract a reasonable compensation for emergency services rendered on the spot for an unconscious victim, even if the victim clearly was unable to consent to the services.  


Issue:

Held:
Quasi-contracts are legal fictions that are nevertheless valid because they exist to create a contract where there is none to require a reasonable compensation for services rendered.  Judgment for Wisdom affirmed.

Notes:
This is a public policy issue, meant to encourage professionals to help in such situations.

Damages in an unjust enrichment suit?

Plaintiff should get the amount that the defendant benefited from the enrichment.  Restitution damages.  What is the plaintiff puts $1,000 of work in, and the defendant benefits $3,000?  Damages should be $3,000.

What if the plaintiff puts $5,000 of work in, and the defendant benefits $750?  Damages should be $750.

Callano v. Oakwood Park Holmes Corp., 1966  - no substitution of debtors is allowed. TA \l "Callano v. Oakwood Park Holmes Corp., 1966  - no substitution of debtors is allowed." \s "Callano v. Oakwood Park Holmes Corp., 1966  - no substitution of debtors is allowed." \c 1 
Facts:  Landscaper Callano had a contract with Perdergast, a prospective buyer of property from Oakwood PHCorp.   Pendergast died, and his estate cancelled the contract with Callano after the work was performed but not paid for.  Then Oakwood sold the improved property to another party at a higher market value.  Callano sued Oakwood for the unjust enrichment from a quasi contract.

Rule:
When one party receives a benefit from a second party that 1st party is not UNJUSTLY ENRICHED if there was no direct relationship between the parties and the second party did not expect to receive payment from the 1st at the time the benefit was conferred.


Issue:
Is Oakwood obligated to pay Callano for the reasonable value of the shrubbery on the theory of quasi-contract liability?

Held:
No.  Quasi-contracts are legal fictions that are found when there is a need to prevent unjust enrichment where no other legal remedy exists.  Callano has a remedy.  They can sue the Pendergast estate.  They can’t merely substitute one debtor for another.

Paschall’s Inc. v. Dozier, 1966  - distinguished from Callano… TA \l "Paschall’s Inc. v. Dozier, 1966  - distinguished from Callano…" \s "Paschall’s Inc. v. Dozier, 1966  - distinguished from Callano…" \c 1 
Facts:
Daughter contracts w/ Paschall to remodel her parents’ bathroom.  Then she was unable to pay.  Paschall sought her payment, but she declared bankruptcy.  Paschall then sued the parents (Dozier), and the low court dismissed the claim.  On appeal, the case was revered and remanded to the jury to determine whether the Doziers had been so unjustly enriched at the detriment of Paschall as to require them to compensate him.

Notes:
Is the court merely substituting one debtor for another?  Not necessarily here.  The Doziers had consented to the daughters hiring by her daughter.  Further, the daughter lived in the home.  Technically, the mother was an agent of the daughter, because of the closeness of the parties.  

Pyette v. Pyette, 1982 TA \l "Pyette v. Pyette, 1982" \s "Pyette v. Pyette, 1982" \c 1 
Facts:
Married couple agreed that first she would work to support husband in law school, then he would work and put her through grad school.  Husband wants divorce after he finishes law school.  Wife sues for breach of promise.

Held:
Wife awarded…_________

Gratuitous Promises:  unenforceable for lack of consideration, generally.  

See Posner’s article on page 116 for an economic analysis on why consideration should be done away with and these promises should be enforced regardless.

Dementas v. Estate of Tallas, 1988 TA \l "Dementas v. Estate of Tallas, 1988" \s "Dementas v. Estate of Tallas, 1988" \c 1 
Facts:
Dementas had helped his pal Tallas over the course of 14 years.  Appreciative, Tallas wrote him a memo stating that he owed Demantas $50,000 for his past help, and that he planned to change his will to reflect this.  He died shortly thereafter, with the will unchanged.  Demantas presented the memo to the estate, and the estate denied his $50K claim for lack of consideration, arguing that the note was simply an expression of Tallas’ appreciation for Demantas’ gratuitous service over the years and therefore unenforceable.

Issue:
Are events, which occur prior to the promise and not with the purpose of securing a promise, viewed as legal consideration?

Held:
No.  This was a gratuitous promise.

The Bargaining Process - The Nature of Assent

Where ambiguity in a contract exists, interpretation disfavors the author of the contract.

Lucy v. Zehmer, VA. Sup.Ct.App. 1954 TA \l "Lucy v. Zehmer, VA. Sup.Ct.App. 1954" \s "Lucy v. Zehmer, VA. Sup.Ct.App. 1954" \c 1 
Facts:
The Zehmer’s contracted to sell their farms to the Lucy’s for $50K.  Zehmer then claimed that this offer was made in jest while the parties were drinking socially, and he was just trying to make Lucy admit that he didn’t have $50K.  Lucy claimed to have taken the offer seriously, by discussing the terms with Mr. Z for over 40 minutes, negotiating terms.  Mr. Z drafted a formal offer, re-writing it to include both parties, and both signed it.  Lucy kept possession of the agreement.  At that time he even offered Mr. Z. $5 to bind the agreement, which Mr. Z. refused, finally understanding that Lucy was serious and re-negging the offer as a drunken joke.  Lucy left that night, insisting that he had just bought the farm.   Then he hired a lawyer to examine the title, and arranged for the money with his brother.  

Issue:
Does the law impute to a person an intention corresponding with the reasonable meaning of his acts and words?

Held: 
Yes.  For the formation of a contract, the mental assent of the parties is not required.  If the words and acts of one of the parties have but one reasonable meaning, his undisclosed intention is irrelevant.  One cannot say he was only kidding, when his words and acts warrant a reasonable belief.

Intent to be Bound:

At what point do words have legal significance?

Gentlemen’s Agreements:

Formal Contract Contemplated? – “handshake deals & power lunches”

Underwriting:  A common corporate practice.  Not usually signed until the day it goes public, yet great effort is spent developing.  

Question:  What guarantees this will go through?  

Answer:  Letters of intent – signed by both parties, but not usually legally binding.

Question:  What legal power do these have, then?  

Answer:  Other companies may see you back out after a letter of intent, and then refuse to do business with you.  It’s a reputation enforcement mechanism in the business world.  

The tension between two concepts:  (1) contracts arise upon the meeting of the minds, vs. (2) no binding contract absent a written instrument.  (see page 128).  

Texaco Inc. v. Pennzoil Co., 1987 p. 129 (a famous example) TA \l "Texaco Inc. v. Pennzoil Co., 1987 p. 129 (a famous example)" \s "Texaco Inc. v. Pennzoil Co., 1987 p. 129 (a famous example)" \c 1 
Elements to consider from 

Winston v. Mediafare Entertainment Corp, 1985: TA \l "Winston v. Mediafare Entertainment Corp, 1985:" \s "Winston v. Mediafare Entertainment Corp, 1985:" \c 1 
(1) Whether there has been an express reservation of the right not to be bound in the absence of a writing.

(2) Whether there has been a partial performance of the contract.

(3) Whether all of the terms of the alleged contract have been agreed upon.

(4) Whether the agreement at issue is the type of contract that is usually committed to writing.  

  
    
The Bargaining Process - The Offer

Offer:  proposal by one party to the other suggesting a willingness to enter into a bargain and made in such a way that the other person is justified in believing that his assent to that bargain is invited and, if given, will create a binding K b/n parties. 

Corbin’s definition of Offer:  An act whereby one person confers upon another the power to create contractual relations between them.  The act of the offeror operates to create in the offeree a power.

Requirements for offer are: manifestation of K intent; certainty and definiteness of terms; communication to the offeree.

Test: Would a reasonable person in shoes of offeree feel that if he accepted the proposal, a K would be complete?

Look at words used, surrounding circumstances, to whom made, definiteness and certainty of terms, and written contract contemplated.

Rule: A simple quotation of a price is usually merely an invitation to the buyer to make an offer.

Owen v. Tunison, 1932 - stating a minimum price is not enough TA \l "Owen v. Tunison, 1932 - stating a minimum price is not enough" \s "Owen v. Tunison, 1932 - stating a minimum price is not enough" \c 1 
Facts: 
Owen (P) sued Tunison (D) for breach of contract. claiming that D agreed in writing to sell property to P but later refused causing p to suffer damages. P offered to purchase D’s property for $6,000. D responded to P by letter saying: “It would not be possible for me to sell the property unless I was to receive $16,000 cash.”  P then replied that he accepted D’s offer, whereupon D chose not to sell.  P sued for breach of contract.  

Rule: 
A statement specifying a minimum price for the sale of property does not constitute a binding contract offer to sell.

Held:
D’s letter was merely an invitation for negotiation.

Harvey v. Facey, 1893 TA \l "Harvey v. Facey, 1893" \s "Harvey v. Facey, 1893" \c 1 
Facts:
There was an alleged agreement to sell based on following facts: three telegrams. The plaintiff asked, “Will you sell?  Telegraph lowest cash price – answer paid.”  D said “the lowest price is 900 pounds.”   P said “we agree to buy.”

Rule: 
Mere statement of lowest offer - no offer made.

Held:
There were 2 questions in Harvey’s original telegram.  The Facey telegram only answered the second question.  They never answered whether they would see in the first place.

Fairmount Glass Works v. Crunden Martin Woodenware, 1899 - quote is considered an offer TA \l "Fairmount Glass Works v. Crunden Martin Woodenware, 1899 - quote is considered an offer" \s "Fairmount Glass Works v. Crunden Martin Woodenware, 1899 - quote is considered an offer" \c 1 
Facts: 
Crunden Martin (p) asked for lowest price at which Fairmount Glass Works (d) would sell to P 10 carloads of mason jars. D replied with a quote and terms for immediate acceptance and shipment.  P replied by telegraph with an order, and included an additional clause requiring the “jars and caps to be strictly top quality goods.”  The same day D telegraphed that its output was sold out and that it could not fill the order. P then brought an action for breach of K. From a judgment for P, D appeals. P wins.

Rule: 
A quotation of prices for immediate acceptance constitutes an offer to sell.

Held:
D’s quotation of prices “for immediate acceptance” constituted an offer. Here, the correspondence as a whole indicated that the seller intended to create in buyer the power to accept or reject seller’s proposal. Does not matter what you intend-law will use objective std.

Allocate risk to lowest cost avoider. 

Share risks that can be contracted to parties with the least costs. 

UCC 2-204 (1) and (2)    2-205 and 2-206

We move away from formalism here.  Generally a quotation by seller is not offer, but here it was.

Other factors here like totality of circumstances- relationship of both sides, intent, practicality- made quotes to large audience.

NOTE  *Although this was a pre-UCC case, the concepts herein are later outlined and identified in “Usage and trade customs” – see UCC 1-205 and 2-208.

Advertisements As Offers:

The general rule is that advertisements are not an offer, but rather an invitation by the seller to the buyer to make an offer to purchase.  Corbin would ask whether an advertisement gives the offeree the power to close the deal?  Not really.  Certainly, the supply-demand numbers are difficult to anticipate so the offeree cannot be guaranteed the offered item upon acceptance.

Lefkowitz v. Great Minneapolis Surplus Store, 1957 TA \l "Lefkowitz v. Great Minneapolis Surplus Store, 1957" \s "Lefkowitz v. Great Minneapolis Surplus Store, 1957" \c 1 
Facts:
Lefkowitz was the first person to arrive at the store and claim the offered, “Black Lapin Stole worth $139.50…$1, first come, first served.” The store refused to sell it to him on the grounds that they had a house rule that the offer was only intended for women.    He sued and was awarded $138.50 in damages.  The store appealed.

Issue:
Did the advertisement constitute and offer, and did the plaintiff’s conduct constitute an acceptance?

Held:
Yes, and yes.  The test for whether an advertisement is a binding contract is:  “Do the facts show that some performance was promised in positive terms in return for something requested?”  Caveat:  The advertiser had the right to modify the offer at any time before acceptance.  Here, however, the “house rule” was not in the ad, and the store cannot modify and add that rule once Lefkowitz claimed the stole.   The “first come, first served” language of the ad made the terms clear, definite and explicit, leaving no further room for negotiation and creating a valid offer.

Leonard v. Pepsico – advertisement NOT a binding offer. TA \l "Leonard v. Pepsico – advertisement NOT a binding offer." \s "Leonard v. Pepsico – advertisement NOT a binding offer." \c 1 
Facts:
Harrier Jet offer was not enforceable.  The language in the advertisement was not specific enough to interpret the ad literally, not was the subject of the offer – a multi-million dollar plane for $700,000.  Plaintiff cited Lefkowitz for support, unsuccessfully.

Mesaros v. United States, 1988

Facts:
Unsuccessful purchasers of United States Mint commemorative coins brought action against Mint for breach of contract. The United States District Court for the Southern District of Georgia, B. Avant Edenfield, J., held for Mint, and appeal was taken. The Court of Appeals, Skelton, Senior Circuit Judge, held that advertisements sent by United States Mint which solicited orders for commemorative coins were not offers, but rather were mere solicitations of offers from customers that were subject to acceptance by Mint before Mint would be bound by contract to deliver coins.
Affirmed.

 ( Construction Contracts  (
Mistaken Bids:

Elsinore Union Elementary School District v. Kastorff, CA. 1960     equity v. structure TA \l "Elsinore Union Elementary School District v. Kastorff, CA. 1960     equity v. structure" \s "Elsinore Union Elementary School District v. Kastorff, CA. 1960     equity v. structure" \c 1 
Facts:
For his submitted building contract bid, Kastroff bid $89,944 instead of $99,494 (a $9,500 error) by forgetting to factor in some plumbing work.  He called the school when he realized his error, but the school accepted his bid as is.  When they had to hire the next lowest contractor to do the work, they sued Kastorff for the difference.  They won in trial court, and the appeals court reverses.

Requirements Of Rescission:

1.
The mistake was material to the contract and not the result of a neglect of legal duty.

2.
Enforcement would be unconscionable, since Elsinore knew of the mistake before it accepted the bid.    (good faith)

3.
Elsinore could have been placed in the status quo because it had time to accept other bids.

4.
Karstoff gave prompt notice of his election to rescind, and no offer of restoration was necessary because he had received nothing of value to restore.   (no reliance, no injury)

Thus, all the requirements of rescission had been met and it would be unfair and unjust to require Elsinore to take advantage of Kastroff’s mistake.

The Bargaining Process - The Acceptance

Acceptance:  Per Corbin, “An acceptance is a voluntary act of the offeree whereby he exercises the power conferred upon him by the offer, and thereby creates the set of legal relations called a contract.”

Acceptance vs. Counter-offer:  Generally, when a communication in response to an offer varies in any way from the original offer, it is not considered an acceptance, but a counter-offer to be re-negotiated or accepted by the original offeror.

International Filter Co. v. Conroe Gin, Ice & Light Co., 1925 TA \l "International Filter Co. v. Conroe Gin, Ice & Light Co., 1925" \s "International Filter Co. v. Conroe Gin, Ice & Light Co., 1925" \c 1 
Facts:
Filter offered a water purifier to Conroe by letter, saying that there would be a contract when Conroe’s order was received and its acceptance was approved by Engel, Filter’s CEO in the Chicago office.  This was done, but Conroe revoked its order claiming no contract existed.

Rule:
As the offeror is in control of his offer, he may specify the type of acceptance that is required and can dispense with the requirement of communication.

Issue:
May the offeror specify the type of acceptance required? / Is there a difference between the legal acceptance and the notification of acceptance?

Held:
Yes.

White v. Corlies & Tift, 1871 TA \l "White v. Corlies & Tift, 1871" \s "White v. Corlies & Tift, 1871" \c 1 
Facts:
C&T requested that White make an offer for the renovation of the C&T offices based upon their specs.  White gave them an estimate to consider.  Later that day, they changed their specs and informed White vie a letter, who assented to the new specs, signing them.  The next day, C&T sent White a letter saying “Upon an agreement to finish renovating the offices in two weeks from the day, you can begin at once.”   White did not send any formal acceptance, but then went out and purchased the materials and hiring staff to do the job.  

Rule:
Acceptance of an offer must be manifested in such a way as to be communicated to the offeror.

Issue:
Can an offeree accept an offer by merely beginning performance without indicating his intention to accept the offeror?


Held:
No.  

Ever-Tite Roofing Corp. v. Green, 1955 TA \l "Ever-Tite Roofing Corp. v. Green, 1955" \s "Ever-Tite Roofing Corp. v. Green, 1955" \c 1 
Facts:
The Greens signed a document that set out the roofing work to be done in detail, including payment installment plans.  The agreement stated that it was to become binding “only upon written acceptance thereof, by the principal or authorized officer of the Contractor, or upon commencing performance of the work.”  Ever-Tite showed up 9 days later with the materials to commence the work, but found another contractor doing the work. They sued for breach of contract.

Issue:
Was the act of Ever-Tite enough to trigger acceptance? 

Rule:
Offeror must allow a reasonable time for offeree to accept by commencing performance.

Held:
Yes.  Remember, there is a legal difference between acceptance and notice of acceptance.

Notice in Unilateral Contracts:

Usage of Trade:  UCC 1-205(2):  

Course of Dealing:  UCC 1-205(1):  

Course of Performance:  UCC 2-208:  

Allied Steel & Conveyors, Inc., v. Ford Motor Co., 1960 TA \l "Allied Steel & Conveyors, Inc., v. Ford Motor Co., 1960" \s "Allied Steel & Conveyors, Inc., v. Ford Motor Co., 1960" \c 1 
Offeree v. Offeror

Facts: 
Ford submitted to Allied an agreement for a purchase of machinery that provided:  “this purchase order agreement is not binding until accepted.  Acceptance should be executed on acknowledgement copy which should be returned to buyer.”  Included was an indemnity clause requiring Allied to take responsibility for any negligence of either company’s employees.    The contract came back marked VOID by Allied on the indemnity clause but otherwise accepted.  


The next summer, Ford submitted an additional amendment to Allied for additional machinery.  The wording was the same as the prior, but this time Allied failed to write VOID on the indemnity clause.  Ford sent the paperwork on July 25, 1956.  The paperwork was signed on November 10.  That September, an Allied employee Hankins  had been injured due to the negligence of a Ford employee.  He sued Ford, and Ford impleaded Allied.   Judgment for Hankins, and against Ford (indemnification not allowed).  Ford appealed. 

Issue:
If an offeror requests acceptance by return promise, may the offeree accept instead by undertaking performance?

Rule:
Where the offeror merely suggests a permitted method of acceptance, other methods of acceptance are not precluded.

Held:
Here, the wording of the contract was ambiguous as to the exact terms of acceptance – signing or performance.  Performance had commenced prior to the accident.  The execution and return of the acknowledgement copy was merely a suggested method of acceptance and did not preclude acceptance by performance.    

SHIPMENT OF GOODS AS ACCEPTANCE:

Corinthian Pharmaceutical Systems, Inc., v. Lederle Laboratories, 1989 TA \l "Corinthian Pharmaceutical Systems, Inc., v. Lederle Laboratories, 1989" \s "Corinthian Pharmaceutical Systems, Inc., v. Lederle Laboratories, 1989" \c 1 
Facts:
An Internal memo circulated on May 20th by Lederle outlined a forthcoming price increase for DTP.  Corinthian get wind of this the day prior on May 19th and telephoned in an order of 1000 vials, in an effort to take advantage of the lower price.  Lederle sent them 50 vials “as an accommodation”, but offered the 950 balance at the new price, with the opportunity to back out if they did not wish to purchase the vials at that price.  Corinthian sued, based on the argument that the telephone order’s tracking number constituted acceptance of the order at the lower price.  They also argued that the Lederle price list was the offer, and they accepted based on that, but the court shot that down.  

Issue:
Did the tracking number constitute an acceptance?  Was the delivery of the 50 vials partial performance such that Lederle is bound to complete performance?

Held:
No.  This automated response was not a legal acceptance, but a paperwork method.  Further, the 50 vials were clearly identified as an accommodation, not partial performance, per UCC 2-206(b).  

The Bargaining Process - Termination Power of Acceptance

Power conferred to the offeree by the offer

can be terminated by the following:

A.
Lapse of an Offer 

B.
Revocation by the offeror

1.  Option contracts  (see Dickinson v. Dodds)

2.  Firm Offers under the code – see Ragosta v. Wilder
C.
Death of an Offeror
D.
Rejection by the offeree

REVOCATION OF AN OPTION CONTRACT:

Option Contract:  A promise made by an offeror that effectively limits the offeror’s power to revoke.  Usually there is a fixed period during which the offeree must exercise or “pick up” the option.  There must be consideration for this type of contract.

Dickinson v. Dodds, England, 1876 TA \l "Dickinson v. Dodds, England, 1876" \s "Dickinson v. Dodds, England, 1876" \c 1 
Facts:
On Wednesday, Dodds offered to sell their house to Dickinson.  Gave Dickinson until Friday morning at 9 a.m. to decide to accept or reject.   He learns on Thursday that Dodds is selling to Allen.  He tries to meet Dodds and accept, but he is too late.  Dodds had revoked the offer by selling to another party.  Dickinson sued for specific performance.

Issue:
Was there a binding contract between Dickinson and Dodds such that would preclude Dodds from selling to another party before Friday at 9 a.m.?

Held:
No.  Dodds had only made an offer, and Dickinson had not accepted it at the time that Dodds sold to Allen.  At any moment before there was a complete acceptance by Dickinson, Dodds was free to sell.    It was non-binding because there was no consideration by Dickinson.

FIRM OFFERS” UNDER THE CODE

 UCC § 2-205 and 2-104(1) 

§ 2-205   Firm Offers for the sale of Goods

An offer by a merchant to buy or sell goods in a signed writing by which its terms give assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such periods of irrevocability exceed three months; but any such term of assurance must be separately signed by the offeror.

Equitable estoppel – requires false representation of fact, and reliance to one’s detriment after reliance on that false statement.

Promissory estoppel -  derived from equitable estoppel – a court has discretion to enforce a non-contractual promise made with the intention of inducing reliance, and justifiably relied on by the promisee to her detriment.  Depending on justice, the court may enforce the entire promise, or only that necessary to reimburse costs and expenses.

Ragosta (purchaser) v. Wilder (shop owner), Vt. 1991 TA \l "Ragosta (purchaser) v. Wilder (shop owner), Vt. 1991" \s "Ragosta (purchaser) v. Wilder (shop owner), Vt. 1991" \c 1 
Facts:
Wilder returned Ragosta’s unsolicited $2000 check for the shop and wrote a letter stating:  “I will sell you the Fork Shop for $88k at anytime up until November 1987 if you appear at Randolph Bank with the sum…providing that said property has not been sold.”  Wilder then refused to sell the shop in October.  

Rule:
Where an offer invites an offeree to accept by rendering a performance, an option contract is created when the offeree tenders or begins performance.

Held:
Yes, but here the plaintiff, in securing financing, was merely “preparing to perform,” not actually performing.  Further, Wilder received no consideration for his promise to keep the offer open until November 1.     No performance + no consideration = no contract.


Equitable Estoppel is not applicable here, because there are 4 elements, and one of them is not met, namely, there are no facts known to the defendant that were not known to the plaintiff.

4 Requirements of Equitable Estoppel:


1.
The party to be estopped must know the facts.

2.
The party to be estopped must intend that his conduct shall be acted upon, or the acts must be such that the party asserting the estoppel has a right to believe that it is so intended.


3.
The latter must be ignorant of the true facts.

4.
The party asserting the estoppel must rely on the conduct of the party to be estopped to his detriment.

The Bargaining Process - Acceptance Varying Offer: The Battle of the Forms & the UCC

REJECTION:

The Mirror Image Rule and Last Shot Doctrines: 

Common law rules later over-ruled by § 2-207

General Mirror-Image Rejection Rule:  An acceptance must be on the terms proposed by the offer without the slightest variation.  Anything else is considered a rejection of the original offer, and acts as a counter-offer. 

Last Shot Doctrine:  If, irrespective of the mirror-image rule, the last party to send back a form with new terms is followed by both parties in the belief that they are indeed legally and contractually bound and behave accordingly.

Generally, the OFFER is the purchase order from the buyer.  

When parties use “boilerplate” forms, they tend to conflict and contradict each other.  

Example:  Both the buyer and then seller’s forms contain indemnification clauses.  Under the common law, the seller’s return form with its indemnification clause would constitute a counter offer, and subsequent performance by the buyer would be deemed “acceptance” under the seller’s terms, since seller delivered the “last shot.”

Now:  If a term in the seller’s return form is different, as long as it can be reasonably viewed as an acceptance of the buyer’s offer, the contract stands and the subsequent term (the indemnity clause) falls away.   Any resulting gap is filled with a UCC gap-filler, common trade usage, and/or tort law.   

§ 2-207(1) – can over-ride the Mirror Image Rule, *unless acceptance is expressly made conditional on assent to the additional or different terms.

§ 2-207(2) – does the “additional terms” include “different terms?”  

The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:

a.
the offer expressly limits acceptance to the terms of the offer;

b.
they materially alter it; or

c.
notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

§ 2-207(3) – Conduct by both parties that recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case, the terms of the particular contract consist of those terms on which the parties both agree, together with any supplementary terms incorporated under any other provisions of the UCC (i.e. gap fillers).

When will a proposed additional term NOT become part of the contract, 

according to 207-2?

1. When the proposed new term materially alters the terms of the original agreement.

2. When there is language expressly limiting acceptance to the new terms.

3. When the offeror objects to the new terms, either beforehand or shortly thereafter.

4. When one or both parties are not MERCHANTS!!!!  If one or both are not, then any additional proposals on the forms do NOT become part of the contract.  Period. 

Dorton v. Collins & Aikman Corp., 1972 – arbitration clause deemed “immaterial,” then reversed. TA \l "Dorton v. Collins & Aikman Corp., 1972 – arbitration clause deemed \“immaterial,\” then reversed." \s "Dorton v. Collins & Aikman Corp., 1972 – arbitration clause deemed \"immaterial,\" then reversed." \c 1 
Facts:
Dorton verbally ordered carpeting from Collins.  Collins’ acceptance form contained a compulsory arbitration clause.  When Dorton tried to sue Collins for fraud, Collins sought a dismissal because the clause compelled them to arbitrate.

Rule:
An arbitration clause may not necessarily constitute a material alteration of an offer.

Held:
UCC 2-207(3) is meant to replace the mirror-image rule when additional, inconsistent terms are not deemed material to the contract.   From a verdict for Dorton, case is reversed and remanded to the fact-finder to determine if the clause is a material alteration to the contract.   If so, then it could not be included in the contract.

Step-Saver Data Systems, Inc. (buyer) v. Wyse Technology/TSL (seller), 1991 p. 204 TA \l "Step-Saver Data Systems, Inc. (buyer) v. Wyse Technology/TSL (seller), 1991 p. 204" \s "Step-Saver Data Systems, Inc. (buyer) v. Wyse Technology/TSL (seller), 1991 p. 204" \c 1 
Facts:
Telephoned order (offer) and seller’s shipment and invoice (acceptance).  A boxtop license invalidating the product’s warranty could not be considered valid, since the buyer, who had not read or negotiated for it, did not agree to it.  

Rule:
An additional term will not be incorporated into a contract if the term’s addition would materially alter the parties’ agreement.  

The Knockout Doctrine:  When the different terms between the buyer and the seller are material, the two terms cancel each other out, and the contested term is to be supplied by a Code gap-filler.

Northrop Corp. v. Litronic Industries, 1994 p. 212 TA \l "Northrop Corp. v. Litronic Industries, 1994 p. 212" \s "Northrop Corp. v. Litronic Industries, 1994 p. 212" \c 1 
Facts:
Litronic (offeror-seller) offered to sell Northrop (offeree-buyer) printed wire boards.  The offer form contained a 90-day warranty, but the acceptance form contained an unlimited warranty.  After 90 had passed, Northrop attempted to return some of the boards as defective, and Litronic refused to honor the warranty, because the 90 days had expired.  

Issue:
Was the unlimited warranty a material alteration of the initial offer such that the 

Shrink-wrap and Clickwrap Terms:

ProCD, Inc. v. Zeidenberg, 1996 p. 217 TA \l "ProCD, Inc. v. Zeidenberg, 1996 p. 217" \s "ProCD, Inc. v. Zeidenberg, 1996 p. 217" \c 1 
Facts:
ProCD (seller) sold software to Zeidenberg for personal consumer use.  He then re-sold it on the Internet to others for profit.  ProCD argued that a contract including restricted use was formed at the time of sale.  The restrictions were included on the interior manual, and within the pop-up screens once consumers began using the product for the 1st time.   

Arbitrage:  Wipes out the inequalities to prevent the following:  The process whereby you purchase low in one market and sell high in a different market.  Just as Zeidenberg did, above.  

2-509:  Risk of Loss in the Absence of Breach – Default Rule


Of course, subject to previous, contrary contractual agreements between the parties. 

2-719:  Contractual Modification or Limitation of Remedy


When a manufacturer’s warranty is grossly inadequate, most courts allow the remedy afforded under this clause. 

The Bargaining Process - Pre-contractual Liability

Restatement § 45

Option Contract Created by Part Performance or Tender:

(1)  Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance, or tenders a beginning of it.

(2)  The offorer’s duty of performance under any option contract is conditional upon completion or tender of the invited performance in accordance with the terms of the offer.

Drennan v. Star Paving Co. TA \l "Drennan v. Star Paving Co." \s "Drennan v. Star Paving Co." \c 1 
Issue:
Drennan solicited sub-contractor bids in preparation for his bid for a school construction job.  He received Star’s bid, factored it in and his overall bid was quickly awarded by the project manager.  The next day, Star informed Drennan or their error and refused to do the work for less than $15k.  Drennan had to find a new bidder (for $10, 948.60) and he later sought damages from Star for $3, 817, the difference between Star and the new contractor’s offer.

Rule:
A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by the enforcement of the promise.

Held:
Here, Drennan reasonably relied on Star’s offer when soliciting the final bid.   Star should have realized that Drennan’s actions would be based on their quote and that Drennan’s action would be of a “definite and substantial character”.  They didn’t inform Drennan until it was too late, and only when Drennan visited their offices.  Star’s bid was not unreasonably low on its face, given the industry, such as to put Drennan on notice of the error.  Then Drennan sought other bids that were low in order to mitigate the damages.  

Notes:
J. Traynor almost suggests (page 228) that there is consideration for the sub-contractor, creating a quasi-option contract.

Kajima v. MTA – a statute may create expectation, sometimes.  (p. 239) TA \l "Kajima v. MTA – a statute may create expectation, sometimes.  (p. 239)" \s "Kajima v. MTA – a statute may create expectation, sometimes.  (p. 239)" \c 1 
Holman v. Madsen,  - a subcontractor’s bid is not a binding contract on the contractor TA \l "Holman v. Madsen,  - a subcontractor’s bid is not a binding contract on the contractor" \s "Holman v. Madsen,  - a subcontractor’s bid is not a binding contract on the contractor" \c 1 
Facts:
Holman submitted bids as a subcontractor for Madsen’s job.  Per the industry practice/requirement, Holman was listed on Madsen’s public bid.  When Madsen was awarded the job, Holman was not given the sub-contracting job.   Madsen gave it to a different subcontractor to fulfill a minority quota program.  Holman sued Madsen, but Madsen was awarded SJ because no contract had been made between Holman and Madsen to begin with.

Held:
Affirmed.  The subcontractor is bound by his bid, but the contractor is not.  There is reciprocity in contracts, but no contract existed here merely because of Holman’s bid.  A contractor must rely on the subcontractor’s bid to its detriment, since it will be bound by the figure if the job is awarded.   

Hoffman v. Red Owl Stores TA \l "Hoffman v. Red Owl Stores" \s "Hoffman v. Red Owl Stores" \c 1    

Rule:
It is not necessary for the promise needed to sustain a cause of action to embrace all essential details of a proposed transaction between promisor and promisee so as to be the equivalent of an offer that would result in a binding contract between the parties if the promisee were to accept the same.

Cyberchron Corp. v. Calldata Systems Development Corp. Inc., 1995 TA \l "Cyberchron Corp. v. Calldata Systems Development Corp. Inc., 1995" \s "Cyberchron Corp. v. Calldata Systems Development Corp. Inc., 1995" \c 1 
Facts:
Calldata/Grumman had a contract with the US Military to provide “rugged computer work stations” to the Marines for combat use.    During 1989-90 Calldata/Grumman was in extended negotiations with Cyberchron to produce this product for them, and Cyberchron did produce some product, but was not at any time paid for it, resulting in a lawsuit.  No contract had been formalized because the two parties had been unable to agree on the weight of the workstations.  


On May 15, 1990 Grumman delivered a P.O. to Cyberchron that gave the specs desired by Grumman, including a weight of 145 lbs., stipulating stiff penalties for exceeding weight.  Cyberchron never agreed to the specified weight in the P.O., but nevertheless continued work on the project without written agreement. 


In this endeavor, they were urged and encouraged by Grumman to continue the work, who insisted that Cyberchron “continue to perform its contractually binding obligations” under the P.O. per a letter of June 1990.


Facts indicated that the following month in mid-July, Grumman again urged Cyberchron to continue the work, claiming that they would work the weight issue out later.  Cyberchron submitted a partial bill for $495,207.58 (representing 80% of its costs).  Grumman refused to pay, claiming a court order prevented them from doing so.  This court order was later vacated, but no payment followed.


In September 1990, Calldata terminated the P.O.

PP:
The district court found that no enforceable agreement existed between the parties, dismissing the parties contract claims and Cyberchron’s quantum meruit claim.


BUT:  the court allowed did grant damages based on promissory estoppel, awarding them $162,824 in damages for out of pocket labor and materials incurred after mid-July to the September 25th official shutdown by Calldata.   They refused to consider the post-Sept. 25th shut down expenses claimed by Cyberchron.  Both sides appealed the award.

Held:
Promissory estoppel theory provides grounds for damages here, where there is:

 (1) a clear and unambiguous promise:  Keep working per the purchase order and we’ll work the weights issue out later.

(2) a reasonable and foreseeable reliance by the party to whom the promise is made:  Grumman knew Cyberchron was working on the product and firmly encouraged it.

(3) an unconscionable injury sustained by the party who is asserting estoppel via reliance:  Big $$ was lost by Cyberchron needlessly, since Grumman was in negotiations (not in good faith) with other contractors while continuing to urge Cyberchron forward with their work.

Damages?  
A new trial was ordered for re-determination of damages, since they seemed to feel that Cyberchron was entitled to shutdown costs from July 15th - Sept. 25th, and some overhead costs, if Cyberchron could show the overhead expenses were incurred based on their reliance. 

Notes:
Overhead Damages are frequently considered Expectation Damages, rather than Reliance Damages, since it is assumed in most dealings that overhead expenses will be recouped once the deal goes through successfully. 

Channel Home Centers(offeree) v. Grossman(offeror), 1986 TA \l "Channel Home Centers(offeree) v. Grossman(offeror), 1986" \s "Channel Home Centers(offeree) v. Grossman(offeror), 1986" \c 1 
Facts:
Grossman obtained ownership of a mall, and sought tenants.  Grossman officials wrote to Channel Home Centers about the property, and Channel expressed interest in leasing space.  Grossman requested that Channel write a letter of intent, which he said would help him secure some necessary financing for the project.  Channel did so in Dec., 1984 as requested, specifying that Grossman in return agreed to take the space off the market and reserve it for them.  Grossman signed and returned the document.  


Grossman contends that at this time, Channel also orally agreed to submit a draft lease within 30 days.   Grossman denies this occurred.   On January 11th, Grossman submitted a lease draft, but negotiations seemed to break down.  On February 7th, Grossman rented the space to one of Channel’s competitors.    Channel sued for breach of contract.  


Channel’s argument:
The letter, coupled with the surrounding circumstances (preparations) constituted a binding agreement to negotiate in good faith.

Grossman’s:
A promise to negotiate in good faith is not binding unless the terms underlying the agreement have been set.  Also, there was no consideration for Grossman’s promise not to rent to another party.

Issues:
1.  Did both parties intend to be bound to negotiate in good faith by the letter of intent?


2.  If so, were the terms of the agreement sufficiently definite to be enforced?


3.  Was there consideration for Grossman’s promise?

Held:
1.There is evidence that both parties intended to be bound to negotiate in good faith.  After the letter of intent was produced, both parties began measures toward satisfying the lease contingencies.  CHC was getting their new store underway, ordering stock, etc., and Grossman was obtaining permits for CHC signage, etc.  


2. Next, there was enough definiteness in the language of the letter of intent that the pulling of the space from the market by Grossman would be enforceable providing they had some consideration for doing so.


3.The consideration exists because Grossman received a benefit from the letter of intent, because they used it as a valuable tool in securing financing for the project.

Damages:  What about them?  Reliance damages should be awarded.

Tribune I Contract:  A fully binding preliminary agreement, which is created when the parties agree on all the points that require negotiation, but agree to memorialize their agreement in a formal document later.  Very close to a formal contract.

Tribune II Contract:  A binding preliminary agreement, created when the parties agree on certain major terms, but leave other terms open for further negotiation.  Created a binding obligation to negotiate in good faith.

PSI Energy v. Exxon, 1994 – bad faith defined TA \l "PSI Energy v. Exxon, 1994 – bad faith defined" \s "PSI Energy v. Exxon, 1994 – bad faith defined" \c 1 
Good Faith Obligations nix “trickery, and certain forms of obduracy, but does not require one side to reveal its bargaining strategy or reveal its reservation price.  Nor must they reveal every little bit of info helpful to the other side, or refrain from taking advantage of other opportunities.

The Bargaining Process - The Requirement of Definiteness

If you can’t define the terms, then you can’t define the remedy.

Varney v. Ditmars, 1916 TA \l "Varney v. Ditmars, 1916" \s "Varney v. Ditmars, 1916" \c 1 
Facts:
Employer promised to pay “a fair share of my profits” in addition to a stated salary.

Held:  
Too indefinite to quantify.  Recovery denied.

Before concluding that a contract is too indefinite, 

courts will consider:

1.
Preliminary negotiations including prior negotiations between the parties.

2.
References to external sources of terms such as governmental publications, and the trade usages that the parties are subject to.

3.
The dealings between the parties prior to and after the transaction.

Corthell v. Summit Thread, - “extreme case” TA \l "Corthell v. Summit Thread, - \“extreme case\”" \s "Corthell v. Summit Thread, - \"extreme case\"" \c 1 
Court awarded damages upon a promise of “reasonable recognition” to an employee.  Although the court held that what was “reasonable” was determined by the employer in good faith.

Sayers v. Bauman, 1992 TA \l "Sayers v. Bauman, 1992" \s "Sayers v. Bauman, 1992" \c 1 
“You won’t lose your job because a new company is buying us out.”  Held not enforceable.  Plaintiff/employee continued his job for 1 year before being laid off.

Berube v. Fashion Center¸1989 TA \l "Berube v. Fashion Center¸1989" \s "Berube v. Fashion Center¸1989" \c 1 
Facts:
Employer distributed a disciplinary action policy read and understood by the plaintiff.  Trial court ruled that this limited the grounds on which the employer could discharge the employee.  Judgment for the employer was reversed, because the appellate judge felt there could be an implied-in-fact contract. 

Toys, Inc., v. Burlington Co., 1990 TA \l "Toys, Inc., v. Burlington Co., 1990" \s "Toys, Inc., v. Burlington Co., 1990" \c 1 
Facts:
Toys leased commercial space from Burlington.  The lease contained an option to renew after 5 years, with “the fixed minimum rental for the renewal period to be renegotiated to the then prevailing rate within the mall.”  When renewal time came – 1 year before the current lease was up – Toys notified Burlington of its wish to remain.  Burlington confirmed and informed Toys of the current rate per square foot in the mall.  A week later Toys replied that its renewal had been “premised on a substantially different understanding of the prevailing rate.”



Negotiations continued for 10 months.  By November of that year, no agreement had been reached between the two parties and Burlington informed Toys that it was putting he space up for rent.  Toys moved out, found another location and sued from Breach of Contract.  

PP:
The trial court granted Summary Judgment for Toys, holding that the lease had created a binding option.  (toys ultimately lost at trial for lapsing their reply option)

Issue:
Will a preliminary option agreement be enforced where that agreement contains all material and essential terms to be incorporated in the subsequent document?

Relational Contracts:  Courts are willing to downplay the “definite” requirement in these and focus on the intention of the parties.  

Oglebay Norton Co. v. Armco, Inc., 1990 – relational contract w/ 2-levels of pricing TA \l "Oglebay Norton Co. v. Armco, Inc., 1990 – relational contract w/ 2-levels of pricing" \s "Oglebay Norton Co. v. Armco, Inc., 1990 – relational contract w/ 2-levels of pricing" \c 1 
Facts:
In 1957 Armco and Oglebay entered into a long-term contract requiring Oglebay to have adequate shipping capacity for Armco’s iron ore on the Great Lakes.  In the agreement, Armco agreed to pay for all iron ore shipped “under the regular net contract rates for the season in which the ore is transported as recognized by the leading iron ore shippers in that season.  The contract contained a second, backup method of determining payment, namely that “if there was no regular net contract rate recognized by leading iron ore shippers, the parties shall mutually agree on a rate by considering the contract rate being charged for similar transport by independent shippers in the region.  This was a satisfactory relationship for many years, modified from time to time, and Oglebay even began a $95million capital improvement program.  But the industry fell on hard times, and the trade paper that the two parties used to set their contract rate - Skillings Mining Review – ceased publishing a standard rate.  Turning to the secondary measure for determining the rate, the parties became unable to agree on a fair rate.  In April 1986, Oglebay requested a court to make a declaratory judgment setting the rate at $6.25 for the season.  This done, Armco filed a declaratory counterclaim that the contract was no longer enforceable.

Issue1:
Did the parties intend to be bound by the terms of this contract despite the failure of the primary and secondary pricing methods?

Held1:
Yes.  This was evidenced by the fact that (1)there was a long-standing and close business relationship between Oglebay and Armco, which included joint ventures, interlocking directorates, and Armco’s owning of Oglebay’s stock.  (2) that parties themselves contractually recognized Armco’s vital and unique interest in the combined dedication of Oglebay’s bulk vessel fleet, and (3) The parties recognized that Oglebay could be required to ship up to 7.1 million gross tons of Armco’s iron ore per year.  We affirm the trials courts findings of a mutual intent to be bound.

Issue2:
If they intended to be bound, may the trial court establish $6.25 as a reasonable rate during the 1986 season?

Held2:
Yes.  The trial court found jurisdiction under UCC 2-305(1)(3).  Further, the rate fairly reflected the current market rate that season.

Issue3:
 May the trial court continue to exercise its equitable jurisdiction over the parties, and may it order the parties to use a mediator if they are unable to mutually agree on a shipping rate for each annual shipping season?

Held3:
Yes.  If the parties are bound by this contract – and we already have determined that they are – then the court has the authority to order specific performance.  It is the most practical solution. Awarding Oglebay damages would be extremely difficult, since they would be hard to determine here in a contract dealing with a fluctuating and extending to 2010.   

PSI Energy, Inc.(buyer) v. Exxon Coal USA Inc.(seller), 1994 – default pricing mechanisms TA \l "PSI Energy, Inc.(buyer) v. Exxon Coal USA Inc.(seller), 1994 – default pricing mechanisms" \s "PSI Energy, Inc.(buyer) v. Exxon Coal USA Inc.(seller), 1994 – default pricing mechanisms" \c 1 
Facts:
After being unable to agree to a mutually satisfactory rate, Exxon argued that the firm offer that PSI obtained from a competing coal supplier was not competitive because the terms were not the same.  Exxon argued that they were not required to meet to meet the offer under the competitive terms, and PSI should accept their last offer.  Exxon lost, but won on appeal.  

Held:
Under the contract, when the parties do not agree and there is no valid competitive offer, the seller’s last offer prevails.  


The Statute of Frauds - Introduction

Why have things in writing?  

· To prevent fraud.

· To provide specificity for performance / remedies.

· Creates a legal record.

U.C.C. 2-201 contains our modern-day “Statute of Frauds for the sale of goods” language.

Often, various jurisdictions held that some of the following deals must be made in writing:
1.
Any agreement to charge an executor upon a special promise to answer damages out of his own property.  

2.
A person’s promise to answer for another’s debts.  (Suretyships – see Strong v. Sheffield)

3.
Marriage agreements.

4.
The sale of real property, of interests, therein.

5.
Any agreement not to be performed for at least 1 year (varies) from the making.

6.
A loan/sales exceeding $500 dollars. (varies)

The Statute of Frauds - Problems of Statutory Scope

The Suretyship Clause:

Novation:  An agreement whereby a creditor releases the debtor, and accepts in exchange the obligation of another party.  It is NOT a contract of Suretyship.  Novations arise when one company buys assets from another company and assume one or more of that company’s obligations.  See note 1, page 268.

Main Purpose Doctrine:  also, the Leading Object Rule.”  Removes the requirement of writing and allows an oral agreement when the main purpose of a promisor is not to answer for another, but to sub-serve some purpose of his own.

Collateral Undertaking:  One in which a promisor is merely a surety or guarantor, receives no direct benefit, and is liable only if the debtor defaults.

Power Entertainment, Inc. v. NFL Prop. Inc., 1998 – Suretyship clause exception! TA \l "Power Entertainment, Inc. v. NFL Prop. Inc., 1998 – Suretyship clause exception!" \s "Power Entertainment, Inc. v. NFL Prop. Inc., 1998 – Suretyship clause exception!" \c 1 
Facts:
Power alleged that it promised to assume the $800,000 debt of Pro Set, if the NFL would transfer bankrupt Pro Set’s license to market various Official NFL merchandise to Power.  Power claimed the NFL breached this contract.  NFL successfully got the suit dismissed, because the alleged contract was a Suretyship and was not enforceable because it was not in writing, per the requirement of the statute of frauds.  Power appealed.

Held:
   The lower court erred in ruling that the Statute of Frauds makes Power’s claim unenforceable, because it is an exception to the Suretyship rule for the following reasons:


   The requirement of a written contract will be excepted when the promisor (here, Power) assumes the debt in order to obtain a specific benefit for itself, rather than to help out the debtor (Pro Set).  This is called the “Main Purpose Doctrine.”  It removes the requirement of writing and allows an oral agreement when the main purpose of a promisor is not to answer for another, but to sub-serve some purpose of his own.  

   Here, Pro Set had already declared bankruptcy and was not obtaining a benefit in any way, and was not involved with the negotiations.  Power did this not to help Pro Set, but in consideration of the benefits it would receive from the merchandising license it sought.  Therefore, the alleged oral agreement falls outside of the statute of frauds.  

   Reversed and remanded.

Langman v. Alumni Assoc. of U.Va, 1994 TA \l "Langman v. Alumni Assoc. of U.Va, 1994" \s "Langman v. Alumni Assoc. of U.Va, 1994" \c 1 
Facts:
The UVA Alumni Association accepted a gift of commercial property from Langman.  The deed contained a mortgage assumption clause, which stated that the grantee assumed the payment of the obligation.  The Assoc. accepted the gift, did not sign the deed, but had it recorded.  Langman remained secondarily liable for the mortgage that remained on the lot, and she paid off a default on the loan, and then sued the Assoc. for reimbursement.   The Assoc. argued that because it had not signed a written agreement to assume the mortgage, the Statute of Frauds barred Langman from enforcing the mortgage assumption clause.  The trial court disagreed, concluding that the clause was not within the SOF requirement, but still found the mortgage assumption clause unenforceable of other grounds.  

Issue:
Does the Statute of Frauds bar enforcement of a mortgage clause that is not signed by the grantee?

Held:
No. Here, a grantee (Assoc) who assumes an existing mortgage is not a surety. Here, the Association was receiving a benefit from holding the deed to the property.  While they were not responsible to pay any debt of Langman’s, they were responsible to pay any debt incurred by them themselves.  By accepting the deed, the Association became contractually bound by its provisions.  

The One-Year Clause

Based on the risk of “unfixities” – as time goes on, memories fade and differ.  The 1-year requirement seems designed to avoid this risk.  While any temporal designation will be arbitrary, a 1-year bright line is traditionally recognized.

Performance must be completed within 1year, or it must be in writing to be enforceable.

The Statute of Frauds - Requisites of Recording and Signing

The Party to be Charged:  The party against  whom enforcement is sought.  

Full Expression:  In order to satisfy the Statute of Frauds, a writing must contain the essential terms of the agreement it memorializes.  You don’t need the full agreement with all the terms, but you DO need evidence that the agreement exists.  Courts will greatly vary as to how specific a writing must be, depending on the seriousness of the claim at hand.  In litigation, merely surviving a statute of frauds challenge does not win your case – it simply means that you have proven that an agreement exists.  An exception can be found in UCC 2-201.

UCC 1-201(39) -“Signed”:  states what may be accepted as a signature.  Any mark that indicates that you intended to authenticate your identity.  Courts vary in their interpretation, but have recognized company letterhead, logos, etc., as a signature.   Possibly emails also.   

UCC 2-201(1):  Requires signature and quantity for the sale of goods over $500.

UCC 2-201(2): Failure to object to a contract within 10 days substitutes as a signature.  Between merchants, within a reasonable time in a writing in confirmation of the contract and signed by the sender (with the stated quantity), and the party receiving it has reason to know of its contents, the failure to object is the equivalent of signing.  

UCC 2.201(3):  partial performance exception

In re Arbitration between Acadia Co. & Irving Edlitz, 1960 TA \l "In re Arbitration between Acadia Co. & Irving Edlitz, 1960" \s "In re Arbitration between Acadia Co. & Irving Edlitz, 1960" \c 1 
Employer v. employee

Facts:
Under a written agreement, Edlitz was employed by Arcadia from 7/22/57 – 1/22/58, and the agreement provided for arbitration of “any question, difference or controversy arising as to the interpretation or performance of any of the foregoing provisions.”  Prior to its expiration, the contract was orally renewed and extended for 6 months.  Later, Edlitz job was terminated and a dispute arose over whether the contract had been breached, and what wages were due.  Edlitz argued that there was no agreement to enter arbitration in the 6 month extension, therefore he was not subject to arbitration.   


( Acadia argued that there was no obligation for them to arbitrate, since the renewal agreement was not in writing.  

Held:
We disagree.  Be definition, and “oral renewal” is simply extending the terms of the prior agreement for a period of time.  A new agreement document, signed, was not required.   

The Statute of Frauds - Ameliorating the operation of the Statute

Johnson Farms v. McEnroe, 1997 TA \l "Johnson Farms v. McEnroe, 1997" \s "Johnson Farms v. McEnroe, 1997" \c 1 
Facts:
McEnroe orally agreed to sell land to Johnson, but wished Johnson to pay him in return real property, so McEnroe could avoid capital gains tax.  Johnson had trouble finding suitable property to meet this request before the April 1, 1994 deadline arrived.  Johnson offered to pay outright for the remaining land yet to be paid for, but McEnroe did not want to take the money.  McEnroe’s son agreed with Johnson to extend the April 1, deadline in order for Johnson to continue his search.  Johnson repeated his offer to pay outright but McEnroe declined again.  Later, someone else offered McEnroe more money, and McEnroe calls off the sale with Johnson citing that there was not a writing.

Held:
Part performance and reliance here are established.  Alternatively, even if the lower court decides that no contract exists, Johnson would be entitled to damages for the money they invested in the initial property conveyed for development.  

2-201(3)a – a contract may be proved without written evidence if there is part performance, particularly if the goods were made specifically for the buyer and are not suitable for resale to another. 

2-201(3)c – a contract may be proved where the goods were received and paid for without written evidence, to prevent unjust enrichment.

Monarco v. Lo Greco, 1950   Family contract for inheritance. TA \l "Monarco v. Lo Greco, 1950   Family contract for inheritance." \s "Monarco v. Lo Greco, 1950   Family contract for inheritance." \c 1 
Facts:
A son, Christie, worked a farm for free for many years with the promise (written in a will) that he would inherit it when the elders died.  The farm was greatly improved under Christie’s watch.  However, just before his death, the elder changed his will to give his portion of the property to another heir.  

Rule:
The doctrine of estoppel may be used to assert the Statute of Frauds to prevent fraud that would result from refusal to enforce oral contracts in certain circumstances.

Held:
J. Traynor.  Christie gave up his opportunity to get an education and pursue other things in life in order to work the farm (reliance).  Also, there were vast improvements made by Christie (unjust enrichment).  Estoppel therefore is applicable here, broadening the doctrine, because people are relying on the promise, not whether or not they relied on the representation that a writing was not necessary.  

?’s:
Why didn’t Traynor decide this under the doctrine of “unjust enrichment”?   Because the remedy would have only been such that Christie would have been awarded the amount that the plaintiff was enriched – very tough to quantify.  This way, the agreement must be enforced, period.  The remedy is clear and obvious.  

Estoppel UCC 1-103 and UCC 2-201(3)(b): see page 295

Halstead v. Murray, 1988 TA \l "Halstead v. Murray, 1988" \s "Halstead v. Murray, 1988" \c 1 
Rule:
An action will be maintained upon a contract for the sale of land only when the agreement is in writing and signed by the party to be charged OR by some person authorized by him in writing.

Policing the Bargain - Capacity

Necessaries:  

Dissaffirmance: 

Restitution

Void vs. Voidable:  The difference between an agreement that is automatically null, and one that the incapacitated party can OPT out of at will, or maintain if desired.  

Keifer v. Fred Howe Motors, Inc., 1968 – minority issue TA \l "Keifer v. Fred Howe Motors, Inc., 1968 – minority issue" \s "Keifer v. Fred Howe Motors, Inc., 1968 – minority issue" \c 1 
Facts:
Keifer, a working husband and father, bought a car from Howe Motors a few months before his 21st birthday.  After turning 21, on-going problems with the car prompted him to sue to recover the price from Howe.  A court ruled in his favor, and Howe appealed on the grounds that it was poor public policy to follow strict doctrine here, where Keifer was an emancipated minor.  Howe argued that Keifer should be held responsible his contracts.

Rule:
One may rescind or disaffirm contracts made while a minor. 

Held:
Affirmed for Keifer.  It is a more important public policy to protect minors.  Admittedly, society is becoming more sophisticated now, but Howe would be better off seeking redress from the legislature.

Dsnt:
The general rule is that “the contract of a minor – other than for necessaries – is void.  Here, the car was a necessity for this working, independent father and the contract should be upheld.  The 21-year rule no longer has any basis in fact or public policy.  

Ortelere v. Teachers’ Retirement Board, NY 1969 – mental incapacity TA \l "Ortelere v. Teachers’ Retirement Board, NY 1969 – mental incapacity" \s "Ortelere v. Teachers’ Retirement Board, NY 1969 – mental incapacity" \c 1 
Facts:
Grace Ortelere was a 60-year-old teacher who took a medical leave after her nervous breakdown.  She also suffered other health problems.  She had significant money if her retirement fund with the Retirement Board.  In 1965, without telling her husband, she changed the status of her disbursements such that she took greater disbursements up front with no payouts upon her death.  She died 2 months later of arteriosclerosis.  Her husband sued to set aside the change on grounds of mental incompetence.  

PP:
Husband won judgment, then the TRB got the judgment reversed and dismissed upon appeal.  Husband appeals here. 

Rule:
A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect if 

(1) He is unable to understand in a reasonable manner the nature and consequences of the transaction, OR

(2) He is unable to act in a reasonable manner in relation to the transaction and the   other party has reason to know of his condition.  

Held: 
Here, the system was aware of Mrs. Ortelere’s mental condition, hence the conditions for avoidance are satisfied.  

Remedy:  A new trial was ordered, rather than the reinstatement of the trial court’s judgment.  The judge seemed timid about deciding that Mrs. Ortelere was so severely incompetent. 

Cundick v. Broadbent, 1967 – mental incapacity TA \l "Cundick v. Broadbent, 1967 – mental incapacity" \s "Cundick v. Broadbent, 1967 – mental incapacity" \c 1 
Facts:
In 1963, Cundick agreed to sell his sometime business associate Broadbent his ranchland and other assets for less than half of their value.  Once the sale was nearly complete, Cundick’s wife sought to rescind on the grounds that Cundick was mentally incompetent to make the deal, and that Broadbent had knowingly overreached him.   At trial, experts testified that Cundick was mentally unclear and befuddled, suffering from early arteriosclerosis.  

Rule:
Mental capacity to contract depends on whether the allegedly disabled person possessed sufficient reason to enable him to understand the nature and effect of the act in issue.

Held:
While it is undisputed that Mr. Cundick was operating with less than a full mental capacity, this alone is insufficient to void a contract.  He was not incapable of making the contract.  Furthermore, the record shows no evidence that the community or Broadbent was aware of Cundick’s mental issues.  The negotiations were conducted with both legal representation and Mrs. Cundick, throughout the proceedings.  There is no evidence of fraud on Broadbent’s part.

Policing the Bargain – Unfairness/Inadequate Consideration:  Conventional Controls

The General Rule is that parties of a sufficient mind are free to make their own bargains, and it is not for the courts to decide the advantages or disadvantages for each party.

However, the “good faith” requirements of UCC 1-203 and the Restatement require fair dealing in the contract’s performance and enforcement, though not in its formation.  

McKinnon v. Benedict, 1968 – vacation property & the restriction of land use. TA \l "McKinnon v. Benedict, 1968 – vacation property & the restriction of land use." \s "McKinnon v. Benedict, 1968 – vacation property & the restriction of land use." \c 1 
Facts:
In 1960, McKinnon helped Benedict purchase lakeshore property next to his own.  Benedict wished to develop this land into vacation area.  McKinnon loaned Benedict $5,000 to develop, with the condition that Benedict would not develop his new, abutting property in areas closer than what was already developed, and would cut no trees in this area, also.  These restrictions were to last 25 years.    The Benedict’s repaid the loan in about 7 months.  The Benedict’s resort project faltered, and in 1964 they invested money in developing the disputed land for a trailer park.  McKinnon sued.

PP:
Trial court enjoined the Benedicts for continuing.  They appeal here.

Rule:
Contracts that are so oppressive that they fail to meet the test of reasonableness will not be enforced in equity.

Held:
The inadequacy of consideration here is so gross as to be unconscionable and a bar to the plaintiff’s invocation of the equitable powers of the court. Further, the detriment to McKinnon is minimal, and the detriment to the Benedicts would be great.  Simply put, the disparity of the bargaining power is just too great.  Ultimately, the law disfavors the restriction on free usage of land.  

Remedy:  The Benedicts did not have the complete restriction removed, but were allowed to continue their construction as long as it did not harm the McKinnon’s property value or quiet enjoyment.  

Tuckwiller v. Tuckwiller, 1967 TA \l "Tuckwiller v. Tuckwiller, 1967" \s "Tuckwiller v. Tuckwiller, 1967" \c 1 
Facts:
Mrs. T agreed, at Mrs. Morrison’s request, to quit her job and care for Mrs. Morrison for the rest of her life, and in return Mrs. T would receive the 160-acre farm belonging to Mrs. Morrison.  The agreement was written up by the two women/friends, but Mrs. Morrison had a stroke and didn’t have a chance to formally change her will before she died, 4 days later.  In the formal will, Morrison left her farm to a university for scholarship money purposes.   

PP:
Mrs. T brought suit for specific performance of the contract, and the College and Mrs. M’s executor resisted.  Judgment for Mrs. T was granted, and defendant’s appealed.

Rule:
Whenever a contract concerning real property is in its nature and incidents entirely unobjectionable, it is as much a matter of course for a court of equity to decree specific performance of it, as it is for a court of law to allow damages for the breach of it.  

Held:
Affirmed for Mrs. Tuckwiller.  Viewed prospectively and not retrospectively from when the contract was authored, Mrs. T. quit a job she was happy with in order to fulfill her part of the bargain.  Further, although her job lasted only 4 days, she did not know that at the time she quit her job and entered the agreement to care for Morrison, whom both parties understood would suffer from a degenerative disease.   Further, it is clear that Mrs. Morrison was satisfied with the bargain, as evidenced by her strong attempts to get the will witnessed and changed.  Viewing the agreement properly from the time at which the parties made it, it was neither unfair nor objectionable, and was supported by adequate consideration.

Remedy:  Should Mrs. T get the legal remedy of monetary reimbursement for her services over the 4 days or should she be granted the equitable remedy of specific performance, as she petitions, and get the farm?

Black Industries v. Bush, 1953 – varying levels of consideration will not void a contract. TA \l "Black Industries v. Bush, 1953 – varying levels of consideration will not void a contract." \s "Black Industries v. Bush, 1953 – varying levels of consideration will not void a contract." \c 1 
Facts:
 Bush contracted to produce parts for Black, who was then reselling them to the US government at a substantial profit.  Bush refused to deliver the parts as contracted, claiming that Black was receiving excess profits in violation of public policy, since the poor US government was involved in the Korean War.  

Rule:
Differences in the relative values of consideration between businessmen dealing at arms length without fraud will not affect the validity of the contract.

Held:
Contract valid.  To be void as against public policy, it must fall into one of the 3 reasons:


1.  It is a contract for the defendant to pay the plaintiff for inducing a public official to act in a certain manner.


2.  It is a contract to do an illegal act.


3.  It is a contract that contemplates collusive bidding on a public contract.  


          The contract in question in the case at bar is not one of these.  


Policing the Bargain - Overreaching: Conventional Controls (a) Pressure in Bargaining 

Pages 324-352, 401-402, 409-413

UNCONSCIONABILITY

When does a court step in?

UCC 2-302  “Unconscionable Contract or Clause”:  addresses the issue of unconscionable terms within a contract.  Note on this clause provide the basic test for whether a term meets this definition.  The bottom line is to avoid “unfair surprises” within a commercial transaction.

Jones v. Star Credit Corp. NY 1969  (page 409) TA \l "Jones v. Star Credit Corp. NY 1969  (page 409)" \s "Jones v. Star Credit Corp. NY 1969  (page 409)" \c 1 
Facts:
Salesman sells poor family a $300 freezer for $900 plus taxes and financing fees totaling $1,234.80.  They paid $619.88 at the time of trial.

Held:
Judgment for Jones.  While no fraud was found, the deal was unconscionably unfair to the family.   The Jones’ were poor and unsophisticated.  They were permitted to make no further payments to Star.


Notes:
How fair is this, that the court stepped in and invalidated a contract where no fraud was found?  What is the impetus here?  Is it enough that this was an exploitive, class-based situation?  See page 412 for a rebuttal.

Policing:  not enforcing a contract at law.

3 Classic Equity Issues

Duress:  impermissible pressure exerted by one party over another during bargaining.

Fraud:  trickery, deceit, undisclosed relevant information, even innocent mistake sometimes.

Mistake:  see chapter 8.

Specific Performance:  remedy in equity  UCC 2-716

Replevin:  remedy at law  UCC 2-716

DURESS:  Pressure In Bargaining

· Reasonable degree of resistance by the threatened party is required, lest people yield too easily.

· Threats to do lawful acts are generally ok, however.
The Pre-existing Duty Rule:

A rule of consideration doctrine that says that you cannot further contract for something one is already legally obligated to do regardless, whether by a prior contract, or a general duty.

Alaska Packers’ Ass’n v. Domenico, 1902 TA \l "Alaska Packers’ Ass’n v. Domenico, 1902" \s "Alaska Packers’ Ass’n v. Domenico, 1902" \c 1 
Facts:
Fisherman contracted with a boat company to take them to Alaska and back, agreeing to do “ship’s duty” – discharging and loading etc., for $50 for the season plus money for salmon caught.  Upon arriving in Alaska, they stopped working and demanded $100 for the season or they would not resume work.  The superintendent signed the new agreement, but paid them according to the first upon return to California.  The employees sued and won.  Alaska Packers appealed.

Held:
Reversed.  There was no consideration for the second contract, because they had already established that the fishermen had a duty to do everything in the second contract.  Further, there was duress here, where the superintendent could not replace the crew.

UCC 2-209(1):  Permits modification, but still forbids duress by requiring good faith.

Schwartzreich v. Bauman-Basch, Inc., 1921 – pre-existing duty was re-contracted. TA \l "Schwartzreich v. Bauman-Basch, Inc., 1921 – pre-existing duty was re-contracted." \s "Schwartzreich v. Bauman-Basch, Inc., 1921 – pre-existing duty was re-contracted." \c 1 
Facts:
Employee under contract for $90/week got a better offer ($115/week) and planned to accept.  Boss needed him, and offered him more money ($100/week) to keep him.  They reached this agreement, tore their signatures off the prior contract and signed a new one.  One month later, the employee was fired.  He sued for the remainder of his contracted wages, and was awarded based on the $100 amount.

Held:
Judgment for employee. This was a case where an existing contract was lawfully terminated by both parties and was followed by a new agreement. 

Watkins & Son v. Carrig, NH 1941 TA \l "Watkins & Son v. Carrig, NH 1941" \s "Watkins & Son v. Carrig, NH 1941" \c 1 
Facts:
Plaintiff agreed to excavate defendant’s cellar for a stipulated price.  When work began, the plaintiff discovered solid rock.  He told the defendant he would not excavate rock unless the price was increased by 9 times.  The Defendant agreed to the new price, and work proceeded.  Defendant was ordered to pay the higher amount.

Rule:
A modification made to meet the reasonable needs of standard and ethical practices of men in their business dealings with ach other operates as a partial rescission of a prior contract and is thus enforceable since supported by consideration.

Held:
Although a promise to pay more for already-contracted work is void for lack of consideration, here that does not apply.  The parties re-negotiated a new contract without duress.  They did not merely modify the old contract.  

In Re Baby Boy L, NY 1988 – no duress found TA \l "In Re Baby Boy L, NY 1988 – no duress found" \s "In Re Baby Boy L, NY 1988 – no duress found" \c 1 
Facts:
17-year-old Nancy L. gave birth out of wedlock and gave the baby up for adoption.  After the statutory period passed, she sought to get her child back.  She claimed the contract was made under duress, since her parents threatened to throw her out of the house if she kept the baby.  

Held:
Contract upheld.  While the decision was a difficult, it did not constitute duress but merely a hard decision.  

Austin Instrument, Inc. v. Loral Corporation, NY 1971 – economic duress TA \l "Austin Instrument, Inc. v. Loral Corporation, NY 1971 – economic duress" \s "Austin Instrument, Inc. v. Loral Corporation, NY 1971 – economic duress" \c 1 
Facts:
Laurel had a government contract to build radar equipment.  They subcontracted with Austin to build a portion of the equipment.  A year later, Laurel got a 2nd government contract.  When they tried to subcontract with Austin again, Austin refused to take the contract unless they could fulfill the entire contract, not merely a portion.  They further threatened that they would cease production of work on the 1st contract unless they got both, with a price increase.  Laurel sought other subcontractors to avoid Austin’s threats, but none were available.  They agreed to Austin’s new terms because they were facing stiff governmental penalties if they did not deliver the radar equipment on time.  

Rule:
Economic duress is bad.


Held:
There was economic distress here, because Laurel could not have found another alternative 

subcontractor to fulfill its contract and because there is clear evidence that Austin deprived Laurel of its free will.   They did not have the option of getting an alternative vendor, and later sue Austin for the “cost of cover.”

Foakes v. Beer, 1884 – re-read this!!!!!!!! TA \l "Foakes v. Beer, 1884 – re-read this!!!!!!!!" \s "Foakes v. Beer, 1884 – re-read this!!!!!!!!" \c 1 
UCC 1-207

UCC 3-311: Accord and Satisfaction by Use of Negotiable Instrument:  If you make a partial payment of a debt or claim, and you satisfy the 3 conditions of this clause (good faith, unliquidated, payment), you will be legally discharged from your debt.

Liquidated Damages:  When damages are of an uncertain amount, or the amount is subject to a bona fide dispute.  

Undue Influence – 7 Deadly Sins

Odorizzi v. Bloomfield School District, CA 1966 TA \l "Odorizzi v. Bloomfield School District, CA 1966" \s "Odorizzi v. Bloomfield School District, CA 1966" \c 1 
Facts:
Teacher brought up on charges stemming from homosexual activity.  The school’s principal and superintendent visited him at home and urged him to resign, or face being fired and publicized.  The teacher resigned, and then the charges against him were dismissed.  He sought to get his job back, citing duress and undue influence used to secure his resignation.  

Held: 
No evidence of duress here, because it was the school board’s legal right to threaten dismissal.  But there was undue influence as evidenced by the 7 factors listed:

1.
Discussion of the transaction at an unusual or inappropriate time.

2.
Discussion of the transaction at an unusual or inappropriate place.

3.
Insistent demand that the matter be settled at once.

4.
Extreme emphasis on the terrible consequences of delaying resolution.

5.
Use of multiple persuaders by the dominant side against a single servient party.

6.
An absence of a third-party advisor for the servient party.

7.
Statements that there is no time to consult professional advisors (brokers, attorneys, etc.).

Policing the Bargain - Overreaching: Conventional Controls (b) Concealment & Misrepresentation

Default Rules: “unless the parties contract otherwise…default rule.”  Article 2 is replete with this language.

Cicero Opinion:  Disclosure is the morally right thing to do.

Kronman opinion:  there is a sort of property right in information that was obtained by hard work and diligent study and research.  Casually acquired knowledge is less valuable and is generally not protected.

Autonomy Principle:  The idea that each party is capable to determining information needed to ensure reasonable contract dealing.

(1)  CONCEALMENT AND THE BARE NON-DISCLOSURE RULE

Swinton v. Whitinsville Sav. Bank, MA 1942  (undisclosed, known termite infestation.) TA \l "Swinton v. Whitinsville Sav. Bank, MA 1942  (undisclosed, known termite infestation.)" \s "Swinton v. Whitinsville Sav. Bank, MA 1942  (undisclosed, known termite infestation.)" \c 1 
Facts:
Plaintiff bought a home in Newton, which the buyer knew was infested with termites.  However, no false representation or other evidence of fraud was a factor.  Plaintiff incurred significant cost to remedy to problem.  

Rule:
When contracting at arm’s length, mere disclosure of known, latent defects will not render one party liable to another.

Held:
Where there is not false statement uttered, not attempt by the seller to conceal the defect, and no particular duty arising from a specific relationship between the parties, bare non-disclosure will not render the seller liable to the buyer.   Caveat Emptor!

Weintraub v. Krobatsch, NJ – flatly rejects the Swinton ruling. TA \l "Weintraub v. Krobatsch, NJ – flatly rejects the Swinton ruling." \s "Weintraub v. Krobatsch, NJ – flatly rejects the Swinton ruling." \c 1   

Kannavos v. Annino, MA. 1969 TA \l "Kannavos v. Annino, MA. 1969" \s "Kannavos v. Annino, MA. 1969" \c 1     

(non-conforming use was deliberately and misleadingly advertised as a selling benefit.)

Facts:
Mrs. Annino owned a home, which she converted to an 8-unit apartment building.  The area was zoned only for single-family use.  When she went to sell, her realtor advertised the home as a multi-unit home, with great opportunity for a buyer to profit from rental income.  Kannavos read the ad and sought to purchase, without a lawyer.  The deal went through, and then the city began legal proceedings against Kannavos to stop the non-conforming use of his home.  Kannavos sought to rescind purchase against Mrs. Annino.  Trial court granted rescission and Mrs. Annino appeals here.

Rule:
Where a party goes beyond the “bare non-disclosure” rule and provides false or misleading representation to another contracting party, the other party may rescind the contract even though he could have discovered the truth by his own, affirmative inspection of public records.

Held:
The contract entitled him to rescission.  Enough was said and done by the seller that she was obligated to disclose the truth to the seller.  The mere fact that he could have ascertained the zoning restrictions is not enough to override that fact that he reasonably relied on the sellers false representations. 

Notes:
I continue to find it difficult to agree with this outcome.  Yes, clearly, it was a “status” issue, where the court was sympathetic to Kannavos as a “vulnerable immigrant.”  This kind of paternalism has little place in the courtroom.  Kannavos had been in the US for 12 years.  He was a self-made business owner, who was at least business-savvy enough to secure the proper permits to operate his hair shop.  Further, he had enough capital to purchase an investment rental property – a major purchase for anyone.  He had far more “status” that I do, frankly, and he should not be exonerated from his legal responsibility to check the home out before he bought it.  How many times do we hear the legal mantra: ignorance of the law is no excuse.  If the court wished to punish Mrs. Annino for her misconduct, they had 3-4 years to enforce her non-conformance during which she openly operated a single-family home as an 8-unit apartment building. They missed their chance to do so once the deal was made.  

(2)  MISREPRESENATION:

If scienter is established, it is grounds for rescission and/or tort action.

Scienter:  n. Latin for "having knowledge."  In tort law, it is the knowledge that a statement or representation is false OR manifesting a reckless disregard for its truth.   In criminal law, it refers to knowledge by a defendant that his/her acts were illegal or his/her statements were lies and thus fraudulent.  In contract law, even an innocent mistake can be grounds for rescission.

Vokes v. Arthur Murray, Inc. FL 1968 TA \l "Vokes v. Arthur Murray, Inc. FL 1968" \s "Vokes v. Arthur Murray, Inc. FL 1968" \c 1 
Facts:
An old widow sought to take dance lessons to brighten up her life.  The instructors sold her $31,000 in lessons over 16 months time.  

General

Rule:
To be actionable, generally a misrepresentation must be of fact, and not opinion.

Rule:
Here, the misrepresentations were made from one in a superior power position, and from an apparent voice of authority.  They were gross inflations of the truth.  

Policing the Bargain- Unconscionability and Problems of Adhesion (Form) Contracts (part 1)

Pages 366-399

Pro’s of Standardized Contracts:

· Learning from the past, these forms are efficient due to tried and tested methods.

· The reduce uncertainty and save time and trouble.

· Simplify planning and execution, and make drafting easier for all.

· The make risks calculable and increase the real security that is the necessary basis of initiative and the assumption of foreseeable risks. 

Con’s of Standardized Contacts:

· They may be used by a party with such unequal bargaining power that it can then dictate its terms to the weaker party.

· Eliminates bargaining power between the parties.

· They are often used by a party with economic advantage of time and expertise, against the weaker party.

O’Callaghan v. Waller & Beckwith Realty Co., Il 1958 – exculpatory waivers TA \l "O’Callaghan v. Waller & Beckwith Realty Co., Il 1958 – exculpatory waivers" \s "O’Callaghan v. Waller & Beckwith Realty Co., Il 1958 – exculpatory waivers" \c 1 
Facts:
O’Callaghan fell and was injured on the property of her apartment complex.  She sued and won $14,000.  Defendant appealed and the Appeals court reversed, holding that a directed verdict for the defense should have been entered, since plaintiff had signed an exculpatory waiver of liability clause in her lease.

Rule:
A lease clause exculpating a landlord from liability for his own negligence should be upheld, and is NOT VOID as against public policy.

Held:
Reversal and directed verdict for landlord.  


1.  The LL/tenant relationship has been considered a private one, not a public one.


2.  Exculpatory clauses also benefit tenants by reducing overhead costs.


3.  The LL/tenant similar to other relationships where such clauses have been deemed invalid.


4.  This is a determination for the legislature, not the courts.

Notes:
Today, these types of waivers are greatly restricted, and often stuck down.

Graham v. Scissor-Tail, Inc., CA 1990 TA \l "Graham v. Scissor-Tail, Inc., CA 1990" \s "Graham v. Scissor-Tail, Inc., CA 1990" \c 1   

Facts:
Graham and Scissor-Tail entered into a contract to promote musician Leon Russell.  The tour met with mixed success, and a dispute arose as to whether losses from one show would be offset from profits from the next.  The contract, an industry-standard A.F. of M Form B, contained a clause stipulating that the union’s International Executive Board would arbitrate any disputes.   Graham filed for breach.   Scissor-Tail moved to compel arbitration and won.  Graham appealed on the grounds that (1) the entire contract was unenforceable because it was an adhesion contract, and (2) the arbitration provision was unconscionable.

Held:
Reversed, in Graham’s favor.  The contract IS adhesive.  Despite Graham’s professional status, he did not hold superior bargaining power over the musician’s union in this transaction.  Although nothing here suggests that the arbitration was something that was not within Graham’s reasonable expectations, the arbitration provision here designates a presumptively biased arbitrator, and is therefore unconscionable.

When Will Adhesion Contracts Not Be Enforced?  (from Graham v. Scissor-Tail, Inc.)

 1.
When the provision does not fall within the reasonable expectation of the weaker party.

2.
When the provision is unduly oppressive or unconscionable – even if the terms DO fall within the reasonable expectations of the parties. 

Henningsen v. Bloomfield Motors, Inc., NJ 1960 – prelude to strict liability in tort law TA \l "Henningsen v. Bloomfield Motors, Inc., NJ 1960 – prelude to strict liability in tort law" \s "Henningsen v. Bloomfield Motors, Inc., NJ 1960 – prelude to strict liability in tort law" \c 1 
Facts:
The Henningsen’ s bought a new car, and 10 days later Mrs. H was injured in an accident resulting from a failure of the steering column.  Bloomfield contended that a warranty of merchantability was disclaimed by a provision in the back of the purchase contract, limiting suit to replacement of defective parts.   Judgment for plaintiff, Bloomfield appeals.

Rule:
An attempt by an automobile dealer (or manufacturer) to disclaim an otherwise implied warranty of merchantability will be declared void as against public policy.

Held:
Affirmed.  It was highly unlikely that the consumer ever saw or understood the waiver, since it was buried in the contract in tiny typeface.  Also, there was gross disparity of bargaining power between the consumer and the giant auto industry.  The consumer must take the car as he finds it, or go elsewhere, and most other competitors offer similar contracts to Bloomfield.  A warranty disclaimer that deprives consumers of the protection that “legislative will” was sought to provide through implied warranties thus clearly tends toward the injury of the public.

The Magnuson-Moss Warranty Act of 1975

Prohibits a manufacturer or dealer from advertising anything as a full warranty if it has been altered in any tiny way.   See page 384

THE DUTY TO READ & THE DUTY TO DISCLOSE

Common Law Rules:
 In the absence of fraud, one who signs a written agreement is bound by its terms whether he read and understood it or not, or even whether he read it or not.  

· Cohen v. Santoianni, Mass.1953

One is bound by the contract which he voluntarily and knowingly signs.

· National Bank of Washington v. Equity Investors, Wash.1973

Some UCC Efforts to make sure contracts are read and understood:

UCC 2-205:  Assurance of firm offers are unenforceable unless separately signed by the offeror.

UCC 2-201(2):  Requires recipient of a writing to “have reason to know its contents.”

UCC 316(2):  Curtailment of an implied fitness warranty must be “conspicuous.”

UCC 1-201(10):  Defines term to mean “what a reasonable person against whom it is to operate ought to have noticed.

See also:  plain-language statutes
Carnival Cruise Lines, Inc. v. Shute, US 1991 – forum-selection clause upheld TA \l "Carnival Cruise Lines, Inc. v. Shute, US 1991 – forum-selection clause upheld" \s "Carnival Cruise Lines, Inc. v. Shute, US 1991 – forum-selection clause upheld" \c 1 
Facts:
After Mrs. Shute, a Washington resident, was injured on a Carnival Cruise ship off the coast of Mexico.  She filed suit in Washington, ignoring a forum selection clause printed on her ticket requiring all litigation to be brought in Florida, where the company was HQ’ed.  

PP:
The District Court dismissed for lack of personal jurisdiction.  The Court of Appeals reversed, holding that the selection clause was unenforceable because it was not freely bargained for.  Carnival appealed and the SC granted cert.

Rule:
A forum-selection clause in a commercial contract is permissible if it is fundamentally fair.

Held:
Reversed.  Such clauses are not automatically void just because there was no bargaining.

Reasonable Because:


1.  A cruise line has a special interest in limiting the places for where it can be sued, since it travels to many locales all over the country and world.


2.  A clause establishing ex ante the forum saves time and money in litigation.


3.  Passengers who purchase tickets with these clauses benefit from the lower ticket prices resulting from litigation savings reductions for the company.

Fair Because:


1.  There is no reason to think that Carnival set Florida as the litigation location in order to discourage passenger litigation and dispute resolution.  (1) Carnival has its P.P. of B. there.  (2) Many of its cruises depart and arrive from Florida.


2.  Also, there is no indication that Carnival obtained Shute’s accession by fraud or overreaching.


3.  Shute concedes that they were given notice of the clause, presumably retaining the option of rejecting the contract with impunity.

Policing the Bargain- Unconscionability and Problems of Adhesion (Form) Contracts (part 2)

Page 400-423

UNCONSCIONABILITY

When does a court step in?

UCC 2-302  “Unconscionable Contract or Clause”:  addresses the issue of unconscionable terms within a contract.  Note on this clause provide the basic test for whether a term meets this definition.  The bottom line is to avoid “unfair surprises” within a commercial transaction.

Cross-Collateral or Dragnet Clauses: Under these clauses, the seller is entitled to repossess one item for the buyer’s failure to pay for another.  

Williams v. Walker-Thomas Furniture Co., DC 1965 TA \l "Williams v. Walker-Thomas Furniture Co., DC 1965" \s "Williams v. Walker-Thomas Furniture Co., DC 1965" \c 1 
Facts:
Furniture store sold Williams and others expensive goods under a pre-printed cross-collateral contract stipulating that if she defaulted on a payment, the store could repossess all prior purchases, since the balance on all remained unpaid as a whole.  Williams argued (1) that the contract was unconscionable and (2) that the store knew how limited her income was and should not have sold her such a big-ticket item under such bogus terms.

Rule:
The defense of unconscionability to action on a contract is judicially recognized.

Held:
Where the element of unconscionability exists at the time the contract is made, it should not be enforced.   An absence of meaningful choice of the part of one of the parties together with contract terms unreasonably favoring the other party is a tell-tale sign of unconscionability.   Also, there was gross disparity of bargaining power.

PRICE UNCONSCIONABILITY

Jones v. Star Credit Corp. NY 1969  (page 409) TA \s "Jones v. Star Credit Corp. NY 1969  (page 409)" 
Facts:
Salesman sells poor family a $300 freezer for $900 plus taxes and financing fees totaling $1,234.80.  They paid $619.88 at the time of trial.

Held:
Judgment for Jones.  While no fraud was found, the deal was unconscionably unfair to the family.   The Jones’ were poor and unsophisticated.  They were permitted to make no further payments to Star.


Notes:
How fair is this, that the court stepped in and invalidated a contract where no fraud was found?  What is the impetus here?  Is it enough that this was an exploitive, class-based situation?  See page 412 for a rebuttal.

Policing:  not enforcing a contract at law.

UNCONSCIONABILITY IN COMMERCIAL CASES

Courts are less likely to find unconscionability in commercial relationships, where the parties are legally sophisticated and have a more balanced bargaining power.  There are notable exceptions, such as franchise agreements, or with small independent manufacturers.  

Armendariz v. Foundation Health Psychcare Services, Inc.,  CA2000 TA \l "Armendariz v. Foundation Health Psychcare Services, Inc.,  CA2000" \s "Armendariz v. Foundation Health Psychcare Services, Inc.,  CA2000" \c 1 
Facts:
2 employees signed an arbitration clause limiting damages if they were wrongfully terminated and subjecting them to arbitration rather than a trial.  Their positions were eliminated, and the employees claimed that this was because they ha been sexually harassed and discriminated against because of their perceived sexual orientation (hetero).   They argued that because they were claiming FEHA violations, they could not be forced to compel arbitration.  Also, they argued that the clause was unconscionable, and that because of this the entire arbitration enforcement was unenforceable. 

Policing the Bargain - Public Policy

423-450

Bovard v. American Horse Enterprises, Inc., CA 1988 TA \l "Bovard v. American Horse Enterprises, Inc., CA 1988" \s "Bovard v. American Horse Enterprises, Inc., CA 1988" \c 1 
X.L.O. Concrete Corp. v. Rivergate Corp., NY 1994 TA \l "X.L.O. Concrete Corp. v. Rivergate Corp., NY 1994" \s "X.L.O. Concrete Corp. v. Rivergate Corp., NY 1994" \c 1 
Facts:
Rivergate knowingly negotiated a contract with XLO – a mob-controlled subcontractor – and then refused to pay XLO, citing their practice of extortion and labor bribery.  Rivergate claimed that their contract was illegal, per se.  XLO performed all the terms of the contract and they brought suit against Rivergate.

Rule:
Antitrust defenses to a contract will be upheld where the enforcement of the contract would compel the precise conduct made unlawful by the antitrust laws.

Non-Compete Clauses, generally:

The BLAKE TEST:  A non-compete clause is valid only if:

(1) the restraint is no greater than is required to protect the employer,

(2) does not impose undue hardship on the employee, and

(3) is not injurious to the public.
Court balances the business’ interest in protecting their developments and efforts,

The free alienability of the worker, 

The public’s gain from either enforcement or non-enforcement:  Competition in the market keeps prices down and stimulates growth.

If the employer cannot show a legitimate injury, they will not uphold the non-compete clause.  In other words, they can’t simply “not want the competition.”

Hopper v. All Pets Animal Clinic, WY 1993 
(non-compete clause upheld, slightly modified) TA \l "Hopper v. All Pets Animal Clinic, WY 1993 
(non-compete clause upheld, slightly modified)" \s "Hopper v. All Pets Animal Clinic, WY 1993  (non-compete clause upheld, slightly modified)" \c 1 
Facts:
Dr. Hopper worked at a clinic that required a non-compete clause.  She agreed not to practice small-animal medicine within 5 miles of the city limits for 3 years following her termination.  The agreement was amended and her salary was increased for consideration of her signing the agreement.   Then, she was discharged and opened a clinic in the city, taking some of All Pet’s clients.   All Pet sued to enjoin her practice.  The court granted the injunction but denied damages.  Both parties appealed.

Rule:
A non-compete clause is valid only if 

(1) the restraint is no greater than is required to protect the employer,

(2) does not impose undue hardship on the employee, and

(3) is not injurious to the public.

Held:
Court allowed non-compete to remain, but modified it to only one year, instead of the original 3-year limit.  Since this had already lapsed, Hopper suffered no injunctional injury.  

Central Adjustment Bureau, Inc. v. Ingram (redux), TN 1984  (court modifications allowed) TA \l "Central Adjustment Bureau, Inc. v. Ingram (redux), TN 1984  (court modifications allowed)" \s "Central Adjustment Bureau, Inc. v. Ingram (redux), TN 1984  (court modifications allowed)" \c 1 
Facts:
see prior review.

Rule:
An over-broad non-compete clause may be modified by the court to become acceptable.

Notes:
The court could either hold that a contract is either valid or struck in its entirety.

· Next. the “Blue Pencil Rule” states that only the words deemed unreasonable be struck out. No new words will be inserted, allowing much of the original integrity remains.  

· Then, there is the Rule of Reasonableness.  It is generally being changed in today’s courts, to allow these selective modifications.

DeMuth v. Miller, 1995 TA \l "DeMuth v. Miller, 1995" \s "DeMuth v. Miller, 1995" \c 1  

Facts:
Lame-assed non-compete clause enforced after employee is terminated for being a gay activist.

Simeone v. Simeone, PA 1990 – pre-nuptial agreement upheld TA \l "Simeone v. Simeone, PA 1990 – pre-nuptial agreement upheld" \s "Simeone v. Simeone, PA 1990 – pre-nuptial agreement upheld" \c 1 
Facts:
On the evening before their wedding, the 39-year-old groom’s lawyer presented the bride-to-be (age 23) with a prenuptial agreement.  It granted her a flat $25K if they split.  She signed it.  When the marriage fell apart 7 years later, she filed a claim for alimony beyond the $25k amount.   The lower court upheld the agreement and so did an appeals court.  She appealed to the Supreme Court of TN.

Rule:
Prenuptial agreements are contracts, and, as such, should be evaluated under same criteria as are applicable to other types of contracts; absent fraud, misrepresentation, or duress, spouses should be bound by terms of their agreements.
Held:
affirmed.

(1) terms of prenuptial agreement were binding on wife, without regard to whether terms were fully understood by wife prior to execution; 

(2) wife, who executed agreement reciting that each of parties considered agreement fair, just and reasonable, was foreclosed from asserting that it was not in fact reasonable; 

(3) wife failed to prove by clear and convincing evidence that husband's disclosure of assets in agreement was understated; and 

(4) wife failed to prove that agreement was executed under conditions of duress.
Affirmed.

Conc:
While agreeing with the outcome here, the concurring judge strongly disagreed with the reasoning of the majority as sexist and misguided.

Finding the law of the Contract – Determining the Subject Matter to be Interpreted

When disputed terms are missing – can you include other evidence?

555-571

The Parol Evidence Rule:  The Doctrine that precludes parties to an agreement from introducing evidence of prior or contemporaneous oral agreements in order to repudiate or alter the terms of a written contract.  It also excludes prior writings, such as early drafts, letters or telegrams.  Basically, the contract’s writing will stand as the sole and controlling authority.     See UCC 2-202 (doesn’t apply to Gianni or Masterson) a VERY LIBERAL test.  

UCC 2-202 – if there is no indication that the writing is meant to be a final expression (via a merger or integration clause, for one way), then you can supplement , but NOT contradict the terms.

Why have it?

Creates incentive to commit all important terms in writing.

Limits fraud (since no unwritten and potentially fraudulent claims will be allowed)

Eliminates having to trust juries to interpret contracts in suits.

Memory alone is a poor way to base a binding contract term.

Similar to evidence-exclusion rules in the Criminal Law, relevant evidence may overwhelm a jury.

Gianni v. Russell & Co. PA 1924 TA \l "Gianni v. Russell & Co. PA 1924" \s "Gianni v. Russell & Co. PA 1924" \c 1 
Facts:
Gianni had a store in an office building where he sold candy, gum, soda, and tobacco.  Russell acquired the building and negotiated a new lease with Gianni expressly prohibiting Gianni from selling tobacco.  Gianni signed the lease, but claimed that he did so only because Russell had orally promised him that Gianni would have the exclusive right to sell soft drinks in the building.  Russell then rented space to a druggist, who sold sodas.  Gianni sued to uphold his exclusive right and was granted relief.  Russell appealed.

Rule:
Where parties, without any mistake or fraud, have deliberately put their agreements in writings, the law declares that the writing is the only evidence of the agreement.  Preliminary negotiations will bear no weight.

Test:
Compare the oral and written agreements.  Determine whether the parties, situated as were the ones to the contract – would naturally and normally include the one in the other if it were made.  

Held:
Reversed.  

An Integration:  A complete and final embodiment of the terms of an agreement.

Masterson v. Sine, CA 1968 – Traynor shifting the Rule’s power TA \l "Masterson v. Sine, CA 1968 – Traynor shifting the Rule’s power" \s "Masterson v. Sine, CA 1968 – Traynor shifting the Rule’s power" \c 1 
Facts:
D & R Masterson conveyed property to D’s sister Sine with an option to re-purchase within 10 years.  D went bankrupt, and the couple began divorce proceedings.  R wished to exercise her option to re-purchase together with D’s bankruptcy trustee, but Sine protested that the purpose of the option agreement originally was to keep the property within the family.  Trial court granted R. Masterson the right to exercise her option, and denied parol evidence of the family-intent.  

Held:
Traynor:  The appeal court said the option agreement was too indefinite to be enforced regarding the financial terms, and that parol evidence should have been allowed. 

Rule:
Evidence of oral collateral agreements should be excluded only when the fact finder is likely to be misled.

Merger or Integration Clauses (p. 565)  written clauses inserted into contracts which show compete integration of all prior writings, making that contract the sole authority.

MCC-Marble Ceramic Center v. Ceramica Nuova, 1998 TA \l "MCC-Marble Ceramic Center v. Ceramica Nuova, 1998" \s "MCC-Marble Ceramic Center v. Ceramica Nuova, 1998" \c 1 
Facts:
Tiles were not of the quality that plaintiff MCC claimed to have ordered, based on sample tiles seen at a trade show.  Back of the Italian contract required MCC to raise complaints within 7days by certified mail and gave defendant Ceramica the option to cancel at any time.  Plaintiff claimed that he had no subjective intent to be bound by those terms.  Ceramica wanted any evidence of this to be excluded by the Parol Evidence Rule.  

Held:
IN this international case, CISG allows greater and substantial inquiry than the UCC and US law.  Allowed.  Reversed and remanded.

Bollinger v. Cent. Pa. Quarry Strip & Const. Co, 1967 TA \l "Bollinger v. Cent. Pa. Quarry Strip & Const. Co, 1967" \s "Bollinger v. Cent. Pa. Quarry Strip & Const. Co, 1967" \c 1 
Facts:
Plaintiffs contracted with QSCC allowing them to deposit construction waste on their property if it removed the topsoil and then recovered the waste with it.  Bollingers signed the agreement without reading it, assuming the recovering provision was written in, which it wasn’t.  QSCC stopped covering the waste, and the Bollingers went to court to compel them to do so.

Rule:
A court of equity has the power to reform a writing and make it correspond to the understanding of the parties on the ground of mistake as long as that mistake is mutual.  

NO-ORAL MODIFICATION CLAUSES  page 571

A forward-looking doctrine preventing disputes over changes from the original contract.  These are not notoriously observed by courts.  A solid merger/integration clause is better advised.

Finding the law of the Contract – Interpreting Contract Language

When the terms are laid out, how do we interpret them if they seem unclear, ambiguous or vague?

Frigaliment Importing Co. v. B.N.S. Int’l Sales Corp., 1960   pre-UCC TA \l "Frigaliment Importing Co. v. B.N.S. Int’l Sales Corp., 1960   pre-UCC" \s "Frigaliment Importing Co. v. B.N.S. Int’l Sales Corp., 1960   pre-UCC" \c 1 
Facts:
Frig ordered a large quantity of “chicken” from BNS, intending to buy young chicken suitable for broiling and frying, but BNS believed, in considering the weights ordered at the prices fixed by the parties, that the order could be filled with older chicken suitable for stewing only and termed “fowl” by Frig.

Rule:
The party who seeks to interpret the terms of the contract in a sense narrower than their everyday use bears the burden of persuasion to so show, and if that if the party fails to support its burden, it faces dismissal of its complaint.

Raffles v. Wichelhaus, 1864 TA \l "Raffles v. Wichelhaus, 1864" \s "Raffles v. Wichelhaus, 1864" \c 1 
Facts:
Raffles contracted to sell cotton to Wichelhaus to be delivered from Bombay to Liverpool an the ship “Peerless.”  Unknown to the parties, there were two ships called “Peerless” carrying cotton, arriving at Liverpool but at different times.

Held:
Because there is a latent ambiguity – 2 ships here – then there can be no meeting of the minds and no contract.

Oswald v. Allen, 1969 TA \l "Oswald v. Allen, 1969" \s "Oswald v. Allen, 1969" \c 1 
Facts:
Swiss coin collector Oswald arranged to see Ms. Allen’s collection of Swiss coins.  He was unaware that she kept two separate collections, the “Swiss Coin Collection” and the “Rarity Coin Collection.”  After seeing some coins from the Swiss collection, he was also shown coins from the Rarity Collection, which contained Swiss coins as well.    Afterwards, Oswald made arrangements to purchase for $50k what he thought was the complete sum of all Swiss coins, but what Ms. Allen understood to be the “Swiss Collection.”  Ms. Allen later sought to cancel the sale.

Held:
No contract exists here.  When any of the terms of a contract are ambiguous, and the parties understand them differently, there cannot be a contract unless one of them was aware of the other’s understanding.

W.W.W. Assoc.(buyer) v. Giancontieri(seller), 1990 TA \l "W.W.W. Assoc.(buyer) v. Giancontieri(seller), 1990" \s "W.W.W. Assoc.(buyer) v. Giancontieri(seller), 1990" \c 1 
Facts:
The parties contracted for Giancontieri to sell real property to WWW Assoc.  Included in the pre-printed form contract were two important provisions, a reciprocal cancellation clause that the parties specifically added on, and a merger provision.  While a tentative closing date was scheduled for December 1, 1986 the cancellation clause was exercisable by either side in the event that unrelated litigation involving the property remained unresolved by June 1st, 1987.  When June 1 neared, the buyer notified the seller that they were eager to close, and instituted an action for specific performance against the seller.  On June 2, the seller Giancontieri notified the buyer that they were canceling the deal and sought summary judgment to dismiss the specific performance action based on the mutual cancellation clause.

PP:
The trial court granted summary judgment for the defendant/seller.  The Appellate Court reversed and granted summary judgment to the plaintiff ordering specific performance.    Here, the NY Ct of Appeals reverses and dismisses the complaint.

Issue1: Plaintiff offered extrinsic evidence that the cancellation clause was intended to be for the sole benefit of the buyer, to protect them in the event that the unrelated litigation hampered their ability to secure financing and permits.  

Held1:
Extrinsic evidence here in immaterial, since the language of contract is unambiguous and it plainly manifests a right of BOTH parties to cancel.  This, with the merger clause, makes it clear that the contract manifests the parties full agreement and understanding.

Issue2:
Should extrinsic evidence be admitted to create an ambiguity?

Held2:
No.  Not where a contract is clear, complete and unambiguous on its face.

Issue3:
Bad faith accusation by the plaintiff that the defendant was merely waiting until the cancellation period because they were seeking a better deal elsewhere.

Held3:
There is not enough factual evidence to support this.  Cannot be considered.  Just hearsay.

Plain Meaning Rules  (page 590)

A corollary of the parol evidence rule – used only for fully integrated contracts, generally.

Stage 1:
A judge determines whether the meaning of the contract language meets the requisite standard of clarity.   If the language is deemed not to be ambiguous, then no extrinsic evidence will be allowed in the second stage.  “Stick to the 4 corners.”

Stage 2:
The meaning of the language is determined.  If there was ambiguity, then extrinsic evidence will be admitted and the question of interpretation will likely go to a jury.

Pacific Gas & Electric Co. v. G.W. Thomas Drayage & Rigging Co., 1968 – TA \l "Pacific Gas & Electric Co. v. G.W. Thomas Drayage & Rigging Co., 1968 –" \s "Pacific Gas & Electric Co. v. G.W. Thomas Drayage & Rigging Co., 1968 –" \c 1  

Traynor blasts the Plain Language Rule!

Facts:  Thomas contracted to repair Pacific’s steam turbine cover, performing all work at its own risk and expense and to indemnify Pacific against all loss and damage.  Thomas also agreed not to procure less than $50,000 insurance to cover liability for injury to property.  When the metal cover fell and the turbine was damaged, Pacific claimed it was covered under that policy, while Thomas said it was only to cover injury to third parties.

PP:
Trial court rule for Pacific, and found that while one could easily have concluded that the intent of the policy was to protect third parties, the plain language of the agreement required Thomas to indemnify Pacific for damage to property.  Because of this plain meaning, the court would not allow intrinsic evidence to contradict it.

Rule:
The test of admissibility of extrinsic evidence is not whether it appears to the court to be plain and unambiguous on its face, but whether the evidence offered is relevant to prove a meaning to which the language of the instrument is reasonably susceptible.

Delta Dynamics, Inc. v. Arioto, 1968 TA \l "Delta Dynamics, Inc. v. Arioto, 1968" \s "Delta Dynamics, Inc. v. Arioto, 1968" \c 1 
 Facts:
Delta contracted with Pixey in which Delta was to supply Pixey with trigger locks for firearms for 5 years.  During that time Pixey was to sell a minimum specified amount, or the agreement was “subject to termination.”  If either party breached, the contract allowed for reasonable attorney’s fees for the prevailing party in any resulting legal action.  When Pixey failed to sell the specified amount, Delta terminated and sued Pixey for damages.  Pixey argued that Delta’s only remedy under the contract was of termination, but not damages.  

PP:
The trial court excluded evidence by Pixey to prove their interpretation of the contract, and Pixey appealed.

Held:
Traynor:  Reversed.

Maxims
Ejusdem generis:  of the same kind

Expressio unius est exclusio alterius:  the expression of one thing is the exclusion of another

Noscitur a sociis:  it is known from its associates.

Contra proferentem:  against its author or profferer.

Hurst v. WJ Lake & Co., 1932 TA \l "Hurst v. WJ Lake & Co., 1932" \s "Hurst v. WJ Lake & Co., 1932" \c 1 
Facts:
The contract between Hurst and WJ Lake stipulated that Hurst sell Lake 350 tons of horsemeat scraps at $50/ton.  The contract specified that the scraps contain at least 50% protein, at anything containing less than that would be discounted by $5/ton.    140 tons contained 49.53-49.96% protein, and Lake paid the discounted rate for them.  Hurst sued to recover the balance, claiming that despite what the contract said, both parties were members of a horsemeat trade group, and Lake knew that the custom among this group was to round up any percentages over 49.5% to the 50% rate.  

PP:
Trail court ruled for Defendant Lake, and Hurst appealed.

Held:
Reversed.  Here, numbers are interpretive things.  Trade custom and usage are admissible.  

Finding the law of the Contract – Filling Gaps                   GOOD FAITH

Terms Implied-in-law vs. Implied-in-fact?  

Implied in Law:  a term that is reasonable in the circumstances is supplied by the court.

Penalty Default Rules:
Not necessarily what the parties would contract to, … (?)

Dalton v. Educational Testing Service, 1995 TA \l "Dalton v. Educational Testing Service, 1995" \s "Dalton v. Educational Testing Service, 1995" \c 1 
Facts:
Dalton took the SAT in May, then again in November, increasing his score by 410 points.  This triggered alarms at ETS, who determined that the handwriting on the 2 tests did not match.  They cancelled his score for the November test, per the contract he signed at test-time.  He exercised one of the 5 options, to provide substantiating materials evidencing to explain the score disparities.  ETS still cancelled his score.  

Issue:
Did ETS have an obligation to consider the evidence provided in good faith?

PP: 
Yes.   ETS breached their duty of god faith and fair dealing.  Release the November score immediately.

Held:
Affirmed in part, but remedy is remanded for further review.  The score need not automatically be released.  ETS needs to review it on good faith, however.  There are 4 other options that Dalton can exercise in his behalf.  

Why Grant a Franchise?
Allocation of risk

Product-recognition expansion

Allowing private ownership encourages hard work/quality production

Franchisee contributes financing to your corporation (they are small, local investors)

 Burger King Corp. v. Weaver, 1999 – no separate action for breach of “good faith” TA \l "Burger King Corp. v. Weaver, 1999 – no separate action for breach of \“good faith\”" \s "Burger King Corp. v. Weaver, 1999 – no separate action for breach of \"good faith\"" \c 1 
Facts:
Weaver had 2 franchises, and then BK opened another nearby.  Weaver sued based on a breach by BK of the implied covenant of good faith and fair dealing that was incorporated into all Florida contracts at that time.  

Issue:
Can there be a separate cause of action based on the implied warranty of good faith and fair dealing?

Held:
No.  The courts will refuse to allow a cause of action for breach of this covenant under 2 circumstances:


(1).  Where the party alleged to have breached (BK) performed all of the express contractual provisions, 


(2)  Where the implied duty of good faith alleged to have been breached would vary the express terms of the contract.

UCC 2-306:  Places an implied covenant of good faith upon all parties

 in Output, Requirements and Exclusive Dealings Contracts.
Requirements Contract:  An agreement pursuant to which one party agrees to purchase all his required goods or services from the other party exclusively for a specified time.

Output Contract:  An agreement to by the buyer to purchase all the seller’s goods.

NOTE:
These are NOT illusory, because the “good faith” requirement stipulates that goods will be required and will be produced.

Course of Performance:  UCC 1-208  How parties have acted throughout the course of a specific contract.

Course of Dealings: UCC 1-205:  A sequence of previous conduct previous to the contract at hand.  

Course of Trade: UCC 1-205:  What is common within the industry that the parties exist.

Eastern Airlines v. Gulf Oil, Part 2, 1975 TA \l "Eastern Airlines v. Gulf Oil, Part 2, 1975" \s "Eastern Airlines v. Gulf Oil, Part 2, 1975" \c 1 
Facts:
EA minimized its obligations to Gulf Oil under a requirements contract by fueling, whenever possible, at locations with prices most subject to regulation (i.e. cheaper).

Rule:
Where a history of having done so exists, a party does not breach a contract by taking delivery where its costs will be the least.

Notes:
The UCC specifies good faith in “the course of performance,” “course of dealing,” and “usage of trade.”  These terms con overlap greatly, meaning different things when applied to what is normal in the industry and what is normal between the parties.

Market Street Assoc. v. Frey, 1991 TA \l "Market Street Assoc. v. Frey, 1991" \s "Market Street Assoc. v. Frey, 1991" \c 1 
Facts:


Rule:
A party to a contract may not intentionally exploit the other party’s oversight of an important fact/provision.

Held:
While good faith does not require complete candor (the market gives people superior knowledge of the market), you cannot intentionally exploit another’s oversight.

Percentage Leases:  Leases that determine the lessee’s rent according to the lessee’s receipts or profits.  (often based on the lessee’s gross receipts)  more on page 616

Dickey v. Philadelphia Minit-Man Corp., 1954 TA \l "Dickey v. Philadelphia Minit-Man Corp., 1954" \s "Dickey v. Philadelphia Minit-Man Corp., 1954" \c 1 
Facts:
Dickey minimum-rental-plus-percentage-leased land to Minit-Man for the purpose of Minit-Man building facilities and conducting “washing and cleaning automobiles…and for no other purpose.  Minit-Man eventually discontinued car washing except as it was incidental to polishing and waxing.  Dickey claimed a breach of contract because defendant was not using the property to its fullest economic potential.  Note:  All property and structures would revert to Dickey if the lease ended.  

Rule:
It is unreasonable and wholly undesirable to imply an obligation that would necessarily be vague, uncertain and generally impracticable.

Held:
Unless specifically stated in the lease, a simply covenant such as this is one prohibiting non-compliance – not one compelling use.

Bloor v. Falstaff Brewing Corp., 1979 – “Best efforts – defined by J. Friendly” TA \l "Bloor v. Falstaff Brewing Corp., 1979 – \“Best efforts – defined by J. Friendly\”" \s "Bloor v. Falstaff Brewing Corp., 1979 – \"Best efforts – defined by J. Friendly\"" \c 1 
Facts:
Bloor (Ballantine) brought suit, alleging that Falstaff had breached its contractual obligation to use its best efforts to “promote and maintain a high volume of sales of the Ballantine brands or face liquidated damages.”  Falstaff was distributing the beer with minimal efforts in order to maintain minimum contract requirements without paying a $1 million.

Rule:
A contractual provision obligating one to use “best efforts” to promote and maintain high volume of sales of a certain product is breached by a policy which emphasizes profit without fair consideration of the effects on sales volume.

Held:

Notes:
Friendly held here that “best efforts” meant that Falstaff would have exercised the same amount of business efforts of the “average prudent comparable brewer,” similarly situated.  See page 625 for UNIDROIT definition.  Note 1.

BEST EFFORTS require a company to go BEYOND the point where you may start to lose money!  

Falstaff DID receive a benefit from this deal, because the initial agreement was for Falstaff to buy out their competitor (Ballantine).

Zilg v. Prentice Hall, Inc., 1983 – best efforts

Facts:
A trial court found that PH breached its contract with writer Zilg by cutting the original printing and reducing the advertising budget.  Zilg contended that PH was obligated to use their best efforts to promote and market the book.

Rule:
A publishing contract requires the publisher to use best INITIAL efforts to promote the work, yet allows discretion to guide continuing marketing efforts.  Reversed.

Bak-a-lum Corp. of America v. Alcoa Bldg. Prod. Inc., 1976  - ruled for plaintiff TA \l "Bak-a-lum Corp. of America v. Alcoa Bldg. Prod. Inc., 1976  - ruled for plaintiff" \s "Bak-a-lum Corp. of America v. Alcoa Bldg. Prod. Inc., 1976  - ruled for plaintiff" \c 1 
Facts:
Bak had an exclusive distributorship deal with Alcoa to sell Alcoa’s aluminum siding.  Alcoa ended this by allowing 4 new distributors to sell the product.  Bak sued for breach, since Alcoa planned terminate while allowing Bak to expand business based on their plan to continue the relationship as it had been for years.

Rule:
An implied requirement of good-faith dealings is implied in franchise/exclusive dealings agreements, and a breach of this is actionable.

Held:
Alcoa is screwed!!!  Deceptive and hypocritical, they encouraged reliance by Bak, and the damages to BAK are therefore increased and extended.  The appeals court upped the damage award and the time requirement.

Right-to-Terminate when no provision is stated,

General Rule:  
Where no written agreement exists to stipulate the end of such an agreement, it is generally held to be terminable by either party at will.  See Lockewill for exception/limitation:

Lockewill, Inc. v. US Shoe Corp., 1977 – ruled for defendant TA \l "Lockewill, Inc. v. US Shoe Corp., 1977 – ruled for defendant" \s "Lockewill, Inc. v. US Shoe Corp., 1977 – ruled for defendant" \c 1 
Facts:
Williams had an exclusive handshake deal with Bandler to exclusively sell Pappagallo shoes in his shop.  The agreement did not include anything about duration or termination.  This agreement lasted for 8 years, until Bandler sold his interest to another company, who allowed others to distribute Pappagallo shoes.    Williams sued for breach of contract, and the trial court granted him $150,000 in damages.

Rule:
An oral exclusive distribution agreement of indefinite duration will be enforceable as long as is necessary for the distributor to recoup his initial investment.

Held:
Reversed.  Where no written agreement exists to stipulate the end of such an agreement, it is generally held to be terminable by either party at will.  A limitation to this rule is that cancellation, if initiated by the principal, will be limited until the agent recoups investment costs incurred in good faith.

Prince v. Miller Brewing Co. 1968  the exception to Lockewill – is there a writing? TA \l "Prince v. Miller Brewing Co. 1968  the exception to Lockewill – is there a writing?" \s "Prince v. Miller Brewing Co. 1968  the exception to Lockewill – is there a writing?" \c 1 
Facts:
Prince undertook a Miller distributorship knowing that he would not turn a profit for over 2 years.  The contract stipulated that either party could terminate the agreement at any time without liability.  Miller cancelled as Price just began to profit, after incurring $20k and lots of time.  He sued, based on the theory of Lockewill.  Judgment for defendant.

Rule:
Where there is a written contract authorizing cancellation without liability, one cannot rely on a reliance damages theory.

Sheets v. Teddy’s Frosted Foods, 1980  employment-at-will termination w/out cause. TA \l "Sheets v. Teddy’s Frosted Foods, 1980  employment-at-will termination w/out cause." \s "Sheets v. Teddy’s Frosted Foods, 1980  employment-at-will termination w/out cause." \c 1 
Facts:
Sheets sought damages after being dismissed upon whistle-blowing. 

Issue:
Does an employer have unlimited rights to terminate an employee who is hired for an indefinite term?

Issue:
May an employer be responsible for damages if the former employee can prove a demonstrably improper reason for dismissal – a reason whose impropriety is derived from some important public policy?

Rule:
A plaintiff-employee hired at-will may maintain an action for wrongful termination if he can prove that the discharge violates public policy. 

Held:
This decision was based on tort law principles, not contract law.  If she had applied contract law principles, then the Woods Rule applies, and prohibits termination in bad faith.  Why did she elect this route?  Maybe because intentional torts allow punitive damages.  See p. 650-651 for more.  

Balla v. Gambro, Inc.,  1991 – you CAN dismiss a lawyer in retaliation w/no resulting cause of action. TA \l "Balla v. Gambro, Inc.,  1991 – you CAN dismiss a lawyer in retaliation w/no resulting cause of action." \s "Balla v. Gambro, Inc.,  1991 – you CAN dismiss a lawyer in retaliation w/no resulting cause of action." \c 1 
Facts:
In-house attorney Balla, citing the Rules of Professional Conduct, reported his company’s plan to sell defective dialysis machines.  The company fired him.  Balla sued Gambro for $22 million in tort for retaliatory damages.

Held:
Reversed.  No cause of action exists here because lawyers are exempt from the general rule that protects employees from retaliatory dismissal.  It would chill the communication between lawyers and clients.  Also, the employer should not be forced to bear the costs of their in-house counsel’s following their profession’s Code for Professional Conduct.  

Remedies for Breach - Specific Relief

Remedy



For Seller:


For Buyer:

Catalog



2-703



2-711
“Substitute Performance”

Substitute Performance

2-706 resale


2-712 cover

Market-Based Damage Remedy
2-708(1)


2-713

Lost-profits


2-708(2)


no corresponding remedy

Damages to accepted goods
no corrsp. remedy

2-714

Fulfillment of expectations
2-709(1) to get the price

2-716(1) “specific performance”


Additional Damages

2-710 incidental damages

2-715 incidental/consequential damages


Liquidated Damages

2-718



2-718

Personal Service Contracts:  Courts today are reluctant to enforce specific relief for person service contracts that are for services that are personal in nature.  This is because it is unappealing to force one to perform personal services after trust and personal/professional relationships are broken.  

UCC 2-713:  

Klein v. PepsiCo, Inc., 1988 TA \l "Klein v. PepsiCo, Inc., 1988" \s "Klein v. PepsiCo, Inc., 1988" \c 1 
Facts:
When an agreement between Klein and Pepsi for the purchase of an airplane fell through, Klein sued for breach in an effort to force specific performance.

Rule:
Specific performance is not appropriate when damages are recoverable and adequate.

Held:
Klein might have had a chance for specific performance in the plane was unique, per the UCC rule.  However, this was not the case, per the evidence.  Therefore, no specific performance.

Notes:
REMEMBER!!!! YOU CAN HAVE ABINDING CONTRACT EVEN THOUGH NO PAPERS WERE SIGNED, AND A FORMAL WRITING IS CONTEMPLATED BUT UNEXECUTED!!!!


The UCC code corresponding to the Virginia Statute here is UCC 2-716.

When MIGHT specific performance be granted? (a partial list)

But remember, courts have limited discretion, despite the following:

1.
When the decree does not require constant or long-continued court supervision.

2.
When a contracted goods/chattel is unique and unavailable elsewhere, or other proper circumstances.

3.
When a contract is definite and certain in its terms.

4.
When a remedy at law is not adequate.

5.
When a litigant can show that monetary damages will not make her whole, and no policy considerations are present.  (Damages must be as certain, prompt, complete and efficient to attain the ends of justice, as a decree of specific performance would be.)

6.
Where mutuality of remedy exists.

7.
To avoid a situation like Brown v. Board of Education.  (i.e. when it is in the public interest)

Why Don’t Courts Grant Specific Performance except in limited situations?

Historically, the courts did it that way to resolve the tension between courts of law and courts of equity.  This reason is no longer valid, yet its result remains in effect.

Courts are adverse to ruling on something that will put them into a continuing, supervisory role.

LONG-TERM SUPPLY CONTRACT:

Laclede Gas Co. v. Amoco Oil Co, 1975 – specific performance is possible in a breached long-term supply contract.

Facts:
After Amoco breached a long-term propane supply contract, Laclede sought specific performance of the contract.  The lower court found the contract void and dismissed the suits.

Rule:
Specific performance is available as a remedy for breach of a long-term supply contract.

Held:
Reversed.   

Northern Del. Industrial Development Corp. v EW Bliss Co., 1986 – specific performance impractical

Facts:
Contractor Bliss contracted to improve a 60-acre steel plant for $27.5 million dollars.  When work was slower than expected the steel plant sought a court order of specific performance to compel Bliss to comply with the contract by putting 300 more men on the job.  

Rule:
A court in equity should not order specific performance for a building contract where it would be impractical to carry out such an order.

Held:
Specific performance denied.  Here, it would be impractical if not impossible for a court to order an adequate performance remedy, given the scope and complexity of the job.  If the plaintiff can show that they sustained actual damages, then they may seeks relief at a later time for those damages.

Walgreen Co v. Sara Creek Property Co., 1992 TA \l "Walgreen Co v. Sara Creek Property Co., 1992" \s "Walgreen Co v. Sara Creek Property Co., 1992" \c 1 
Facts:
Sara Creek leased mall-space to Walgreen with a promise not to lease space to any other pharmacy.  Then, they informed Walgreen that they were losing their anchor store, and were planning on renting the space to a major discount store that would contain a pharmacy.  Walgreen sought an injunction against Sara Creek.  A trial court granted the injunction, prohibiting Sara Creek from leasing to Phar-Mor until Walgreen’s lease expired.

Held:
Posner:  Affirmed.  While 2-716(1) does not apply here in a real estate context, the premise remains.  It would be difficult for Walgreen to calculate losses, so specific relief is appropriate.

Remedies for Breach - Measuring Expectation

469-486:

Expectation Damages:  Most commonly awarded, these place the promisee in a position similar to if the contract had been performed.  The promisee therefore received “the benefit of the bargain.”

4 Ways a Breach Affects the injured Party:

1.
LOSS IN VALUE.  The party may not receive their expected return performance.   It is the difference between what the party actually got (if anything), and what they reasonably expected to get.

2.
OTHER LOSS:    The additional costs incurred by the injured party, either to their person or their property, and/or the costs they incurred trying to salvage to deal after the breach happened.  

*NOTE:  Serious breaches may result in a choice to the injured party either to enforce performance, or to terminate the contract.  IF they opt to terminate, the following 2 affects may also be present:

3.
COSTS AVOIDED:  A beneficial effect, these costs are the ones that the injured party may have incurred over the course of a continued performance.

4.
LOSSES AVOIDED:  A beneficial effect, these are the losses that the injured party avoided by salvaging and reallocating some or all of the resources that it would have had to devote to the performance of the contract.

GENERAL FORMULA FOR CALCULATING DAMAGES:

Formula A:

Loss in value + other loss – costs avoided – losses avoided = DAMAGE AWARD.

Formula B:

Cost of reliance + profit – loss avoided = DAMAGE AWARD

Sentimental Value Rule:
Damages may only be awarded for the actual or intrinsic value.  Damages will not be awarded for any unusual sentimental value of an object that the plaintiffs, for their own special reasons, might place there on.  Mieske v. Bartell Drug Co.

Alternative Product Rule:
Some courts will not allow a damage award of lost expectation if, at the time the contract was made, the injured party had no chance to seek the service from another alternative party due to the unique nature of the service contracted.  See p. 471.

Buyer’s Remedies:

2-712(1):  The Cover Rule: Seller breaches.  Buyer “covers” by securing the good from another vendor.  The buyer is allowed to recover the difference.

2-712(2):  plus incidentals.

2-713(1):  Analog to the Cover Rule:  Buyer is only allowed to recover difference between the market price and the price they had to pay the new vendor.

Laredo Hides Co. v. H&H Meat Products Co., 1974 – you don’t have to prove market value!!! TA \l "Laredo Hides Co. v. H&H Meat Products Co., 1974 – you don’t have to prove market value!!!" \s "Laredo Hides Co. v. H&H Meat Products Co., 1974 – you don’t have to prove market value!!!" \c 1 
Facts:
Laredo entered into an output contract with H&H to purchase all H&H hides for the season.  When one of Laredo’s payment checks was delayed in the mail, H&H demanded immediate payment, and when it was not forthcoming, stated that it considered the entire contract cancelled and stopped delivering hides to Laredo.  Laredo, who had already contracted with a tannery to sell the hides, had to get other hides from other suppliers.  It incurred additional costs of $142,254.48 to do this, with and additional $3500 in expenses.  Lardeo sued for damages.  A lower court ordered that Laredo take nothing, and Laredo appeals here.

Rule:
When a seller wrongfully repudiates a contract or fails to make delivery of the goods as promised, the buyer may “cover” by obtaining such goods elsewhere and sue for the difference between the costs of cover and the contract price, plus any incidental or consequential damages.

Held:
Reversed.  The burden is on the seller (H&H) to prove that they did not meet the market price.  The buyer already got screwed by the seller, and acted reasonably given the circumstances.   They are not bound by 2-713.

UCC 2-712:  Cover Rule

UCC 2-713:  

The Lost-Volume Seller:

Seller’s Remedy of getting Damages:  2-706 or 2-708?  Which controls?

2-706(1):  Seller can get the difference between the contract price and the resale price.

2-708(1):  Seller can get the difference between the contract price and the market price.
  


2-708(2):  Seller can get what he would have made under the fulfilled contract. (Lost Profits / Lost Volume clause)

Example1:  

Q:
A contract price of $1,000.  Buyer repudiates.  Seller resells (covers) for $800, but buyer introduces evidence at trial that the market price was $900.  How much is the buyer allowed to recover?  

A:
Per 2-706, he can recover $200, BUT under 2-708 he can only recover $100.  

Example2:

Q:
A contract price of $1,000.  Buyer repudiates.  Seller resells (covers) for $900, but wishes at trial to prove that the market price was $800 and he is seeking $200 in damages under 2-708(1).  Buyer argues that the seller is limited to 2-706, and cannot get the extra $100.  What controls?

A:
Most scholars agree, that the seller has the option of pursuing either of the 2 remedies they choose.  

Example3:

Q:
Seller argues that neither clause returns him to the position he would have been in if the contract had been performed.  What if the buyer breached a sales contract for goods specially manufactured for him.  What remedy does the seller now have?  He can’t resell to another, due to the unique nature of the goods.

A:
Seller can scrap the production, then sell whatever he can get from the scrap, and then recover the profit he would have made of the contract under 2-708(2).

Example4:  Lost Volume seller hypo:

Q:
Seller argues that neither clause returns him to the position he would have been in if the contract had been performed.  The buyer breached a sales contract for goods that are resold to another for a comparable price to the contract.  What remedy does the seller now have?  He can resell to another, but still claims a loss, since he’s lost a chance to make the sale to begin with.

A:
See the following case and UCC 2-708(2) / 2-718(2):

R.E. Davis Chemical Corp. v. Diasonics, Inc., 1987 TA \l "R.E. Davis Chemical Corp. v. Diasonics, Inc., 1987" \s "R.E. Davis Chemical Corp. v. Diasonics, Inc., 1987" \c 1 
Facts:
Davis contracted to purchase medical equipment from Diasonics.  Davis paid a $300,000 deposit, pursuant to a written contract.  When Davis’ contacts failed to materialize, Davis breached its deal, refusing to take delivery or pay the balance owed on the machine.   Diasonics later re-sold the machine to another party at the same price Davis was to pay.  However, Diasonics refused to refund the deposit, and Davis brought suit for restitution, based on UCC 2-718(2).  Diasonics counterclaimed that while UCC 2-718(2) was true, UCC 2-718(3) negated it in this case.  Further, they argued that they were entitled to keep the deposit under UCC 2-708(2) and 2-718(2) because they would have made BOTH sales anyway, so the re-sale did not REPLACE the 1st sale’s loss.  This was a small, limited market. 

PP:
The district court held that Davis be awarded $322, 656, the deposit plus interest minus Diasonics incidental damages.  This was based on the resale remedy in 2-706(1), which states that the seller is only entitled to damages of the difference in resale costs from the original price, and here there was no loss because of the comparable resale.  Diasonics appealed.

Rule:
An aggrieved seller may recover, after resale, lost profits from the original sale if he can show that the subsequent sale would have occurred absent the breach and would have been profitable.  They are not limited by the clause, and are free to proceed under 2-708.

Held: 
First, under UCC 2-718(2), Davis is entitled to a refund of their deposit less $500.  However, as a lost-volume-seller, Diasonics can recover other incidental damages under UCC 2-708.  The choice in theirs to pursue.  HOWEVER, the seller must show that they would have made the 2nd sale profitably if the breach had not occurred.  Reversed and remanded.

Remedies for Breach - Limitations on Damages: Avoidability

491-495

Rockingham County v. Luten Bridge Co. 1929 TA \l "Rockingham County v. Luten Bridge Co. 1929" \s "Rockingham County v. Luten Bridge Co. 1929" \c 1 
Facts:
Rockingham Co. contracted with Luten for Luten to build a bridge.  After Luten began construction and expended $1,900, public opposition urged the board notified Luten to stop construction under the contract.  Luten did not stop construction, completed the job, and sued for damages of the entire cost - $ 18,000. 

PP:
Judgment for Luten, since a valid contract existed.    County appealed.

Rule:
After an absolute repudiation, a party may not continue performance and sue for the damages based of full performance.  

Held:
Reversed.  Luten had a duty to desist from further work once County fully repudiated the contract.  While County had no right to breach the contract, Luten should have desisted and then sued for such damages he sustained from the breach, including lost profit. This is a long-standing legal rule.
UCC 2-704(2):  This provision allows continued performance by a manufacturer “in the exercise of reasonable commercial judgment for the purposes of avoiding loss and of effective realization.”  

AVOIDABILITY UNDER CONTRACTS FOR THE SALE OF GOODS:

Cover Rules:  See UCC 2-712.

Failing to Cover – market price:  See UCC 2-713

Toungish (farmer) v. Thomas (buyer), KS 1992 – non-breaching party gets a windfall. TA \l "Toungish (farmer) v. Thomas (buyer), KS 1992 – non-breaching party gets a windfall." \s "Toungish (farmer) v. Thomas (buyer), KS 1992 – non-breaching party gets a windfall." \c 1  

Facts:
Toungish contracted with Coop to sell the Coop his entire sunflower seed crop.  Coop was then contracted to sell them to Bambino Bean & Seed.  Weather conditions caused the price of sunflower seeds to nearly double.  Toungish notified Coop that they were breaching the contract, and he then sold his seeds to Thomas at a higher price.  Coop sued Toungish.  

PP:
The trial court awarded Coop $455 in handling charges, based on Coop’s actual loss, per UCC 1-106 and UCC 2-712.  The court of appeals reversed, awarding Coop the proper measure of damages was market price under UCC 2-713.  Toungish appealed here…

Rule:
When a seller breaches, market damages should be awarded even though they are in excess of the buyer’s actual loss.

Held:
Even though applying 2-713 will sometimes result in a windfall for the non-breaching buyer, this is nevertheless appropriate because these damages encourage the honoring of contracts and discouraging parties from breaching to take advantage of fluctuating market prices by breaching.

Parker v. 20th Century Fox Film Corp., 1970 TA \l "Parker v. 20th Century Fox Film Corp., 1970" \s "Parker v. 20th Century Fox Film Corp., 1970" \c 1 
Facts:
Parker had a contract with the Studio for a movie.  The studio informed her that they would not be making the film, but instead offered her a new movie with identical pay.  However, the new contract was for a western, not a musical as before, and was to be shot in Australia.  Further, Parker no longer had approval right for director and screenplay.  She was given 1 week to accept the new offer, and she declined and sued the studio for damages.


The Studio admitted breach, but denied that Parker was entitled to damages, since she “unreasonably refused” to mitigate damages by declining the Studio’s offer for the secondary film.

PP:
Parker was awarded summary judgment for $750,000 and the Studio appeals below.

Held:
Affirmed.  There is no “reasonableness” standard to apply.  Simply, the test is whether the 2nd offer to Parker was “substantially similar” to the 1st, and we agree that it is not.

WRONGFULLY DISCHARGED EMPLOYEE DAMAGES

GENERAL RULE:

The measure for recovery by a wrongfully discharged employee is the amount of salary agreed upon for the period of service, less the amount that the employer affirmatively proves that the employee has earned or with reasonable effort might have earned from other employment.

HOWEVER:

Before projected earnings from other employment opportunities not sought can be factored in mitigation, the employer must show that the other employment was comparable or substantially similar to that of which the employee has been deprived.  If an employee rejects dissimilar or inferior work, this cannot be resorted to in order to mitigate damages.

AVOIDABILITY

AND

COST TO REMEDY DEFECTIVE PERFORMANCE:

Jacob & Young v. Kent, NY 1921 – the “substantial performance” standard – not “strict” TA \l "Jacob & Young v. Kent, NY 1921 – the \“substantial performance\” standard – not \“strict\”" \s "Jacob & Young v. Kent, NY 1921 – the \"substantial performance\" standard – not \"strict\"" \c 1 
Facts:
J&Y contracted with Kent to build Kent’s house.  The contract called for Reading pipes, but after the home was near-completion, Kent noticed that the pipes were not Reading, but another manufacturer.  He demanded that the piping be removed and replaced as he had required, but by this time the house was near complete.   The $77k house by now cost $300k.  J&Y sued for payment, but Kent refused to pay the amount due.  At trial, evidence was excluded that showed that the piping used was the exact same in appearance and quality, the only difference being the manufacturer Readings’ stamp.  The omission of the Reading piping was a sub-contractor oversight.  

Rule:
An omission, both trivial and innocent, will sometimes be atoned for by allowance of the remitting damage and will not always be considered a breach to be followed by forfeiture.  For damages in construction contracts, the owner is entitled merely to the difference between the value of the structure if built to specifications and the value it has as constructed.

Remedies for Breach - Limitations on Damages: Foreseeability

521-26, 

Hadley v. Baxendale, 1854 – large damages were not foreseeable to the breacher = limited award. TA \l "Hadley v. Baxendale, 1854 – large damages were not foreseeable to the breacher = limited award." \s "Hadley v. Baxendale, 1854 – large damages were not foreseeable to the breacher = limited award." \c 1 
Facts:
When a broken replacement part did not arrive promptly as contracted, Hadley lost several days of profits and employee compensation.  They sued Baxendale for lost profits and compensation. (known as CONSEQUENTIAL DAMAGES – UCC 2-715(2)(a)) Trial court awarded 25, but here Hadley appeals for 300.

Rule:
When a contract is breached, the damages should be limited to what both parties reasonably contemplate/foresee

Held:
Here, Cardozo’s reasoning was that because Baxendale didn’t know of the urgency of the situation, and because most mills in the industry would have had replacement spare parts to prevent such a delay in production.   Therefore, Baxendale couldn’t have reasonably contemplated that their behavior would create such a loss for Hadley.  As such, they should not be expected to compensate Hadley for the loss.

A note on 

Foreseeability and Consequential Damages:

While damages will be limited like this, they will not be limited if the buyer has taken the affirmative duty to inform the seller of their loss potential at the time of the writing.

Remedies for Breach - Limitations on Damages: Certainty

536-37, Basic 411
Damages will not be awarded if they cannot be calculated within a reasonable certainty.  You see this problem a lot with “loss of future profits” cases.   Speculative damages will not be awarded.

Remedies for Breach - Liquidated Damages” and “Penalties”

542-51

Liquidated Damages:  An amount of money specified in a bargained for contract, representing the damages owed in the event of a breach.  Often used when calculating actual damages would be difficult.

“the sum a party to a contract agrees to pay if he breaks the promise, and which, having been arrived at by a good faith effort to estimate in advance the actual damages that will probably ensue from the breach, is legally recoverable as agreed damages if the breach occurs.”  

Penalty Clauses:  Frowned upon and unenforceable.  Parties may not fix a penalty for a breach.

“the sum a party agrees to pay in the event of a breach, but which is fixed, not as a pre-estimate of probable actual damages, but as a punishment, the threat of which is designed to prevent the breach.”

How are they Distinguished and Validated? = the Reasonableness Test
UCC 2-718:  How to determine validity in the code.  Also based on “reasonableness.”  Damages determined at an amount which is reasonable in the light of:

(1) the anticipated or actual harm caused by the breach, 

(2) the difficulties of proof of loss, and 

(3) the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy. 

A term fixing unreasonably large liquidated damages is void as a penalty.

Wasserman’s Inc. v. Township of Middletown, 1994 TA \l "Wasserman’s Inc. v. Township of Middletown, 1994" \s "Wasserman’s Inc. v. Township of Middletown, 1994" \c 1 
Facts:
The township of Middletown leased a commercial property to Wassermans.  The lease contained a stipulated damages provision based on Wasserman’s gross receipts.  Wasserman’s later sub-leased to JoRo, Inc..  Years later, the Township cancelled the lease and sold the property.  Wasserman’s and JoRo sued to enforce the stipulated damages provision.  

PP:
The trial court upheld the clause and, applying it, awarded $346,000.  The appellate division affirmed, and the state Supreme Court granted cert.

Rule:
Provisions for liquidated damaged are enforceable only if they are a reasonable forecast of just compensation cause by the breach.

Held:
Reversed and remanded.  

Performance and Breach – Conditions: Effects of Conditions

664-667

Conditions Precedent

Conditions Subsequent

UCC 2-507(1) and 2-511(1)

Luttinger v. Rosen, 1972 TA \l "Luttinger v. Rosen, 1972" \s "Luttinger v. Rosen, 1972" \c 1 
Facts:
The Luttingers signed a contract with Rosens to purchase real property subject to the condition precedent that they obtain financing from a bank or other lending institution at a certain rate and by a certain time.  If this was not successfully accomplished with due diligence, they were entitled to a full refund of their deposit and no further obligation.  When they were unable to get a percentage rate under the contract’s specs, the Rosens’s attorney offered to make up the percentage difference, and the Luttingers refused.  Rosen refused to refund their deposit and the Luttingers sued.

Rule:
A condition precedent is a fact or event that the parties intend must exist or take place before there is a right to performance, and if the condition is not fulfilled, the contract is not enforceable.

Held:
The contract clearly states, “from a bank or other lending institution.”  They are entitled at law to a refund.  They used due diligence, additionally, and the fact that they did not apply to more than one institution was fine, since the law does not require futile efforts.

Dsnt:
(Per Phillips in class):  Because the difference was so small, and because it is so easy for the Luttingers to fail the mortgage if they began to get cold feet, they actually had enormous control over the situation fro the beginning.  

Performance and Breach – Conditions: Problems of Interpretation

672-673, 674-677

Understand the different liabilities for failing to meet duties vs. conditions.  Page 673.

Rule:
If the language is unclear, the law will generally prefer imposing a duty.  Per §227(1).

Peacock Construction Co. v. Modern AC, Inc., 1977 – ambiguous condition = question of law. TA \l "Peacock Construction Co. v. Modern AC, Inc., 1977 – ambiguous condition = question of law." \s "Peacock Construction Co. v. Modern AC, Inc., 1977 – ambiguous condition = question of law." \c 1 
Facts:
Upon completion of sub-contracting work, Peacock refused to pay the sub-K’s because their contract read:  “Payment within 30 days after completion of the work, written acceptance by the Architect and full payment therefore by the owner.” The owner had not yet paid, and was in bankruptcy court.  Peacock argued that owner-payment was a condition precedent that must be met before they were obligated to pay. 

PP:
Trial Court granted SJ to the sub-Ks.

Held:
Affirmed.  This is either a “pay when paid” provision, or a “reasonable time” provision, but the language is unclear.  As such, a judge is entitled to decide the meaning, and here it is in keeping with trade practices and fairness that the sub-Ks receive reasonably prompt payment in order to stay in business.  Further, ambiguities in writing go against the author in contract law.  

Rule:
Ambiguous provisions that don’t expressly shift the risk of payment failure to the subcontractor will be interpreted as absolute promises to pay and not as setting payment by the owner as a condition precedent.

Doubleday v. Curtis, 1985 – express conditions TA \l "Doubleday v. Curtis, 1985 – express conditions" \s "Doubleday v. Curtis, 1985 – express conditions" \c 1 
Facts:
Curtis wrote a terrible, nay unpublishable, novel.  Doubleday terminated his contract when he refused to send the manuscript to a book doctor.  The contract granted payment “of Curtis delivered within a specified time final manuscripts satisfactory to Publisher in content and form.”  They sued for return of a $50k advance; Curtis sued for $150k for breach and damages.

PP:
Trail court dismissed both suits.

Held:
A publisher may terminate at its discretion, provided that it is done in good faith, and that the failure of the author to submit a satisfactory manuscript is not a result of the publisher’s bad faith.  Doubleday’s complaint dismissal is reversed and Curtis must pay back the $50k advance.

3rd Party Satisfaction:

A method used to avoid the subjective opinions of the contracting parties.  Examples are:  provisions requiring certificates of engineers, outside experts, etc.  Most common in construction contracts.  

The test of review is HONEST – not reasonable – satisfaction.

Performance and Breach – Conditions: Mitigating Doctrines

Waiver, Estoppel, and Election:  page 686

Waiver:   The excuse of the non-occurrence of a condition of a duty.  A waiver can be retracted at any time before performance by the waiver’s grantor, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.   See UCC 2-209(5)

Election:  signifies a choice, that is binding on the party that makes it, even without reliance by the other party.  

Performance and Breach - Constructive Conditions of Exchange

692-693

Kingston v. Preston, 1773  (not assigned for class)

Just understand the difference between dependant (conditional) covenants and independent covenants.

See UCC 2-507(1) and 2-511(1)

Concurrent Conditions and Tender:

Performance and Breach – Mitigating Doctrines: Substantial Performance Doctrine

700-702

Jacob & Young v. Kent, NY 1921 TA \l "Jacob & Young v. Kent, NY 1921" \s "Jacob & Young v. Kent, NY 1921" \c 1 
Held:
The promises were independent here.  

The Rule of Substantial Performance:

Strict Performance:  UCC 2-601:  One party’s duty to pay is dependent upon the complete performance of the other party.  If not, the buyer can reject entirely.  Likely to be imposed in the sale of goods, where the goods can be resold and the seller can sue for any deduction in value.  Under UCC 2-508, the seller has the right to cure, in addition.

Substantial Performance Rule:  If the breach is not deemed to be material, then the doctrine of Substantial Performance is implicated.  The owner must pay, in a construction contract, if some screws are loose, but not if the foundation is unsteady.  HOWEVER, a buyer may accept and then REVOKE ACCEPTANCE, under UCC 2-608 if he subjectively determines that the defect is significant.  In this case, the seller does NOT have the option to cure.  

Performance and Breach – Mitigating Doctrines: Divisibility

707-709

Gill v. Johnstown Lumber Co., 1892

Facts:
Gill contracted to drive and deliver 4 million square feet of logs, but had delivered only a part of that when floods swept Johnstown’s boom and the rest of the logs away.  The contract specified different types of logs and different payment prices for them, per measure.  Gill sued for payment, but a court directed a verdict for Johnstown based on Gills default.  Gill appealed.

Rule:
When consideration for work done is apportioned or apportionable in a contract, that contract will be interpreted as divisible (severable) in the case of part performance.

General Test for Divisibility:

Whether the parties would have been willing to exchange the partial performances irrespective of the subsequent occurrences.

Performance and Breach – Mitigating Doctrines: Restitution

709-710

Performance and Breach – Prospective Non-performance  (anticipatory repudiation)

740-741 & 748-753

What is Repudiation?  The positive and unequivocal announcement of an intention not to perform.

2-610. Anticipatory Repudiation.

When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may 

· (a) for a commercially reasonable time await performance by the repudiating party; or 

· (b) resort to any remedy for breach (Section 2-703 or Section 2-711), even though he has notified the repudiating party that he would await the latter's performance and has urged retraction; and 

· (c) in either case suspend his own performance or proceed in accordance with the provisions of this Article on the seller's right to identify goods to the contract notwithstanding breach or to salvage unfinished goods (Section 2-704). 

2-611. Retraction of Anticipatory Repudiation

Kanavos v. Hancock Bank & Trust, 1985 TA \l "Kanavos v. Hancock Bank & Trust, 1985" \s "Kanavos v. Hancock Bank & Trust, 1985" \c 1 
Facts:
Hancock sold certain stock to a 3rd party that they had previously given Kanavos the contractual right of first refusal.

Rule1:
A party’s ability to recover damages for breach of a contract granting right of first refusal depends on his having had the financial resources to exercise that option.

Rule2:
The party seeking damages bears the responsibility of proving that he had the financial means with which to exercise his option to purchase.

Basic Assumptions:  Mutual Mistake

Mistake or Mutual Mistake:  If a party / the parties expectations are thwarted by circumstances that existed at the time the contract was formed, but were unknown to both sides.  

Stees v. Leonard, 1874 – quicksand is no excuse not to perform contracted building job. TA \l "Stees v. Leonard, 1874 – quicksand is no excuse not to perform contracted building job." \s "Stees v. Leonard, 1874 – quicksand is no excuse not to perform contracted building job." \c 1 
Facts:
Stees alleged that Leonard breached their contract for Leonard to build a building on a lot.  The structure collapsed upon reaching 3 stories, and again the second attempt.  Leonard claimed that subsoil conditions were aggravated by quicksand that made it impossible for the land to support a structure.

Rule:
If one binds himself to a positive, express contract to do an act in itself possible, he must perform unless prevented by an act of God, the law, or the other party to the contract.  No hardship or unforeseen occurrence/hindrance will excuse him from doing what he expressly agreed to do.

Held:
No defense of mistake is available to builder Leonard here.  He should have known or anticipated, as a professional.  If draining the land was required, then that’s what he needed to do.

Renner v. Kehl, 1986 – mutual mistake of fact = a no-fault damage award & rescission is ordered. TA \l "Renner v. Kehl, 1986 – mutual mistake of fact = a no-fault damage award & rescission is ordered." \s "Renner v. Kehl, 1986 – mutual mistake of fact = a no-fault damage award & rescission is ordered." \c 1 
Facts:
Kehl contracted with Renner to sell Renner some land.  Both parties were aware that Renner wished to purchase the land for jojoba production.  Both parties believed that the land was sufficient for this purpose.  Renner paid a down payment, but then sought rescission when testing revealed that the soil would be unsuitable for jojoba production.  

Held:
Mutual mistake of fact is an accepted basis for rescission.  The belief by both parties that the water supply was adequate for jojoba production was what they based the contract upon.  Their mutual mistake had such a material effect on the agreed exchange of performances as to upset the very bases of the contract.  It is therefore voidable and Renner is entitled to rescission.

Damages:  Kehl contested reliance damages claim by Renner.  But Renner was entitled to his down payment plus interest, plus the value of any improvements they made to the land, but they must pay Kehl fair rental value for the time they occupied the property.  Renner is not entitled to recover the money he invested to make the necessary tests for water.  This is a mutual mistake, and he cannot shift the risk onto Kehl.  

Q:
Why did the court grant a mutual mistake of fact award and rescission when Renner could have tested the land BEFORE the deal?  The court seems to be finding an implied warranty of goods, not applicable to real estate.

Estate of Martha Nelson – p. 794 – mutual mistake of fact = no replevin awarded

Estate administrator sold a valuable painting for a low price, not realizing its value.  In an action for replevin based on mutual mistake, the court did not allow.  The court held the administrator accountable for knowing what he was selling.

Sales of Goods:  2 Fabled Cases:

Diamond in the Rough: mutual mistake of fact = no replevin awarded

Clarissa Wood brought her pin into Boynton jeweler for repairs.  She showed Boynton a stone she had found, saying she thought it was topaz.  He was non-committal about his opinion but told her he would buy it for $1.  She declined, but later sold it to him when she needed money.  The stone turned out to be a rough diamond, worth $700.  Wood returned the money, and demanded her stone back, but Boynton refused.  She sued and lost at trial and on appeal.  Boynton kept the stone.

The Pregnant-Cow Case:  mutual mistake of fact = no specific performance ordered


Walker agreed to sell Sherwood a cow for $80, a low price because both parties believed that the cow was barren.  Before handing over possession, Walker realized that the cow was pregnant, (and worth $750-$1000) and he refused to deliver it to Sherwood.  Sherwood sued.  He won at trial, but lost on appeal.  

Notes:
Here both parties deliberately contracted to buy/sell a barren cow.  That is not what the reality was.  That was not what was bargained for.  It was the very essence of the contract, and the thing contracted for did not exist.  

Basic Assumptions:  Impracticability of Performance

We want parties to anticipate risk and incorporate express conditions for excuse of performance into the contract.  This allocates the risk of the occurrence to one of the 2 parties.  

Your Right to Adequate Assurance of Performance:

UCC 2-609(1):  when you learn that the other party may not perform, you then have reasonable grounds to suspend your own performance.  You have the right to (and indeed must) demand a written assurance within that they can uphold their part of the bargain.

UCC 2-609(4):  If you don’t get such assurance, you may suspend your performance without fear of a charge of breach.

Rsmt §251:  The analog of this in the restatement.

If you discover a mutual mistake of fact, can you avoid performance then?

Impossibility:  Older, narrower doctrine.  Contract performance could be excused as impossible if the performance was dependant on the continued existence of a person or thing, and that person or thing died or was destroyed by no fault of the party, after the contract was executed.

Impracticability:  Expanding and modernizing “impossibility,” a party may be excused from performance if an unforeseen, supervening event – occurring after the contract is formed – and not caused by the fault of the party claiming excuse, defeats a basic assumption on which the contract was made.  To establish this, the party must show that the unforeseen event imposes s significant burden on him beyond any risk that he expressly or impliedly assumed. 

Frustration of Purpose:  A contract’s purpose is frustrated where, after it is made, an unforeseen event occurs which so changes the circumstances surrounding it, that the contract’s underlying purpose – as reasonably understood by both parties – is defeated.  Although performance is still possible, the point of the contract has disappeared.  Under proper circumstances, this is grounds for termination.

Taylor v. Caldwell, 1863 TA \l "Taylor v. Caldwell, 1863" \s "Taylor v. Caldwell, 1863" \c 1 
Facts:
Taylor rented a concert hall from Caldwell for 4 big concerts.  When the hall was destroyed by a fire that was neither’s fault, Taylor sued for the money he spent in preparation for the event.

Held:
Caldwell is excused from liability.  The impossibility of Caldwell to perform excuses him.

UCC 2-613: Casualty to Identified Goods – when destruction is total and no one is at fault, the contract is void and the buyer sustains the loss.

UCC 2-615(a): Seller’s Excuse by failure of Pre-Supposed Conditions:  You must come to the conclusion that the delivery of goods (the basic element of your agreement) was made impracticable by an unforeseen occurrence.

Quantum Meruit Damages:  page 806.  Doctrine allowing damages for labor and materials provided by one party, even though no contract was entered into, in order to avoid unjust enrichment by the benefited party.

Transatlantic Financing Corp. v. US, 1966 – impracticability plea denied.  Conditions not met. 

Facts:
Trans contracted to ship wheat from Texas to Iran.  They planned to use the Suez Canal, but war broke out and the canal was closed.  They had to steam-ship around the Cape of Good Hope, and extra 3000 miles.  Trans sought the added expense of $44,000 more than the $306,000 contract price.  

PP:
The District Court dismissed the action.

Held:
Affirmed.  When impossibility is raised, the court must determine the following:


(1) A contingency, something unexpected, must have occurred.


(2) The risk of unexpected occurrence must not have been allocated either by agreement or by custom, and


(3) Occurrence must have rendered performance commercially impracticable.  

Here, TFC charged a rate that was lower than industry custom, and seemed to reflect that the industry assumed the risk of a closed canal and generally charged a price that reflected that fact.  Further, just because the job was more expensive does not render the job impracticable.  

Foreseeability of Risk:

Does not necessarily prove its allocation.    Frowned upon.  In-class?

Selland Pontiac – GMC v. King, 1986 – successful impracticability defense! TA \l "Selland Pontiac – GMC v. King, 1986 – successful impracticability defense!" \s "Selland Pontiac – GMC v. King, 1986 – successful impracticability defense!" \c 1 
Facts:
Selland contracted to buy 4 bus bodies from King.  The contract stated that the bodies were to be made by Superior Co.  Superior Co. went out of business.  Judgment for King was based on UCC 2-615, which provides that King did not breach the contract since Superior’s full operation was a basic assumption on which the contract was made. 

Held:
Affirmed.  Both parties knew that the bus bodies were being made by Superior.   

Force Majeure Clauses:

Clauses that exempt a party from liability from a happening or event that it cannot readily prevent and that might impede its performance.  Generally used in oil and gas leases.

Canadian Industrial Alcohol Co, v. Dunbar Molasses Co., 1932 TA \l "Canadian Industrial Alcohol Co, v. Dunbar Molasses Co., 1932" \s "Canadian Industrial Alcohol Co, v. Dunbar Molasses Co., 1932" \c 1 
Facts:
Dunbar contracted to produce and sell to CIAC 1.5 millions gallons of molasses.  It shipped CIAC its entire output, but that was only 344,000 gallons.  CIAC sued for breach, and Dunbar claimed that the contract was contingent upon their ability to produce the stated amount.  

Held:
Judgment against Dunbar affirmed.  

Eastern Airlines v. Gulf Oil, 1975 – price increase did not render performance “impracticable” TA \l "Eastern Airlines v. Gulf Oil, 1975 – price increase did not render performance \“impracticable\”" \s "Eastern Airlines v. Gulf Oil, 1975 – price increase did not render performance \"impracticable\"" \c 1  

Facts:
Gulf contended that its performance under the contract to supply petroleum to Eastern was rendered commercially impracticable due to severe escalation in price of such products.  They cited UCC 2-614(1) and 2-615(a) as their defense.

Rule:
Price increases will render performance of a contract commercially impracticable only where it would be fundamentally unjust to hold the parties bound.

Held:
Judgment for Eastern.  Gulf had 60% of the oil already in stock before the oil crisis even began.

Basic Assumptions:  Frustration of Purpose

Krell v. Henry, 1903 – the unforeseeability of an event may allow you to get out of the contract if your purpose is frustrated. TA \l "Krell v. Henry, 1903 – the unforeseeability of an event may allow you to get out of the contract if your purpose is frustrated." \s "Krell v. Henry, 1903 – the unforeseeability of an event may allow you to get out of the contract if your purpose is frustrated." \c 1 
Facts:
Henry rented an apartment to watch the king’s coronation, but the king was ill an the ceremony was delayed.  Henry refused to pay the rent, and Krell sued.  Henry wins in court.

Rule:
Where the object of one of the parties is the basis upon which both the parties contract, the duties of performance are constructively conditioned upon the attainment of that object.

Chase Precast v. Paonessa Co., 1991 TA \l "Chase Precast v. Paonessa Co., 1991" \s "Chase Precast v. Paonessa Co., 1991" \c 1 
Facts:
Highway project was cancelled due to public protest.  However, Chase had already produced ½ of the concrete barriers required by Paonessa.  

Rule:
A defendant may rely on frustration of purpose as a defense to a breach of contract claim if the risk of the occurrence of the frustrating event is not allocated by the contract to the defendant. 

No. Indiana Public Service Co, v. Carbon County Coal Co., 1986 TA \l "No. Indiana Public Service Co, v. Carbon County Coal Co., 1986" \s "No. Indiana Public Service Co, v. Carbon County Coal Co., 1986" \c 1 
Facts:



Rule:
A party cannot avoid performance on the basis of impracticability or impossibility where the contract specifically shifts the risk of such to that party.

UCC 2-615:  Gives the SELLER the right to get out of an impracticable obligation, but not the buyer.

3rd Party Beneficiaries 

Judicially efficient

Example:  life insurance – the ones who benefit are 3rd parties, not the promisee.

Seaver v. Ransom, 1918 TA \l "Seaver v. Ransom, 1918" \s "Seaver v. Ransom, 1918" \c 1 
Facts:
On deathbed, wife wants the house to go to the niece.  Husband assures her that he will make this part of his will, but does not.  Niece sued husband’s estate as a 3rd party and wins.

Under the 1st restatement, a Donee Beneficiary could not sue.  

Intended Beneficiaries are the ones who can sue – because there was an expressed intent by the original parties to allow you to be the beneficiary.  

Septembertide Publishing v. Stein & Day, Inc. TA \l "Septembertide Publishing v. Stein & Day, Inc." \s "Septembertide Publishing v. Stein & Day, Inc." \c 1 
Rule:
A beneficiary is an intended beneficiary if recognition of a right to performance effectuates the intention of the parties and satisfies an obligation of the promisee to pay money to the beneficiary. 
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