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EXAM   

1.  WILL GET CONSPIRACY QUESTION
CONSIRACY:  (A) DECLARANT AND DEF CONSPIRED B.  THE STATEMENT FURTHERED THE CONSPIRACY & C.  THE STATEMENT WAS MADE DURING THE PENDENCY OF THE VENTURE.

-BOURJAILY:  PREPONDERANCE

-STATEMENT ITSELF ARE NOT ALONE SUFFICIENT

2.  WILL GET TRANSCRIP OF 1ST DEGREE MURDER
-COVERS IMPEACH LIST & HEARSAY EXCEPTIONS
4.  WILL GET A 1ST DEGREE MURDER CASE 

DEFENSES INCLUDE ALIBI, SELF-DEFENSE

CHECKLIST OF TOOLS

· (Start the exam with defining the relevance rules & standard 401,402.  next, define unfair prej rule 403 :

Under rule 401, all relevant evidence is admissible, expect as otherwise provided by the constitution, acts of congress, the FRE, or by the rules of the Supreme ct.  Evidence that is not relevant is not admissible.  Relevant evidence, as defined by rule 402,  means evidence having any tendency to make the existence of any fact that is of consequence to the  determination of the action more  probable or less probable then it would be without the evidence. Probative means to make something more or less likely.  “Fact of consequence” includes the following: 1.  an element of the cause of action, claim, or defense; 2. the credibility of the witnesses; and 3.  background facts.  CONDITIONAL RELEVANCE, as defined in rule 104, is when the relevance of evidence depends on the existence of a separate fact, the evidence is considered to be conditionally relevant.  AND when the evidence is conditionally admitted, this means that counsel promises to supply the missing fact or facts at a later time in the party’s case-in-chief.  If the missing link is not provided, the evidence will be subject to exclusion.  When The relevancy of evidence depends upon the fulfillment of a condition of fact, the ct shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition. Overall, Rule 401 and 402 favors admissibility of evidence because the standard of admitting of “any tendency” is broad.  
Under rule 403,  although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.  Evidence creates unfair prejudice when it has an undue tendency to suggest a decision on an improper basis, commonly, though not necessarily, an emotional one.  The risk of unfair prejudice is the risk that he jury may not be able to properly assess or evaluate the evidence. 
· (FOR EVERY SINGLE PIECE OF EVIDENCE THAT GETS IN, ALWAYS, ALWAYS, AND ALWAYS, DISCUSS WHY THE LAWYER WANTS TO PROVE WITH THE EVIDNECE, WHAT IS THE RELEVANCE, AND IS THE INFO SOUGHT TO BE INTRODUCED PREJUDICIAL FIRST.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

· (When you get the hearsay question, define the rule as follows:

Under rule 801, is an out of court verbal or nonverbal assertion made by a declarant that is  offered to prove the truth of the matter asserted.  If the statement is hearsay, and no exception to the rule is applicable, the evidence must be excluded upon appropriate objection to its admission as explained in rule 802.  The reason for excluding  hearsay is the adverse party is denied the opportunity to cross-examine the declarant.  Cross-examination tests a witness’ ability to remember (memory), observe (perception), tell the truth (sincerity) and communication.  
· limiting instruction:  ladies and gentlemen of the jury, this evidence comes in only...but you don’t have to believe its credibility.  if you use it, you can only use it for...If you use it for..that would be unfair. That’s the law and you took an oath to apply it. Rule 105///TELL THE JURY TO CONSIDER THE WORDS ETC ONLY ON THE ISSUE OF X AND PROHBITING THE  JURY FROM CONSIDERING  WHETHER OR 
· sustained=barred, overruled=allowed

IA.  (HURDLE ONE:  .  RELEVANCE 401, UNFAIRLY PREJUDICIAL

-(DON’T ALLOW INTO CT):  IRRELEVANT <--------------------------------------------------( ALLOW IN CT): RELEVANT

-(DON’T ALLOW INTO CT): HIGLY PREJUDICIAL<----------------------------------------( DON’T ALLOW IN CT): NOT HIGHLY PREJUDICIAL

1. PROBAILITY EVIDENC OF GUILT IN A CRIM CASE

2.  EVIDENCE OF EXCESSIVE VIOLENCE

3.  SCIENTIFIC EVIDENCE, subtest

4.  SIMILAR OCCURRENCES, HAPPENINGS, AND EVENTS

IB. .  (HURDLE IF CHARACTER EVIDENCE, RELEVANCE ISSUE

-(ALLOW IN CT) EXCEPTIONS TO 404A PROPENSITY EVI(---------------------------(DON’T ALLOW IN) PROPENSITY EVIDENCE, BALANCING TEST, PREJUDICE, (RAPE SHIELD V EXCEPTIONS)
· MERCY RULE/EXCEPTION ONE 404(A)(1):  CHARACTER EVIDENCE OFFERED BY THE ACCUSED:

· EXCEPTION THREE:  CHARACTER OF THE VICTIM IN CASES OTHER THAN HOMICIDE AND SEXUAL MISCONDUCT

· EXCEPTION THREE A 404(A)(2);  CHARACTER OF THE VICTIM IN HOMICIDE CASES// CHARACER TRAIT OF PEACEFULNESS OF THE VICTIM AT A HOMICIDE TRIAL

· EXCEPTION FIVE:  CHARACTER OF THE DEFEDANT IN A CRIMINAL OR CIVIL SEXUAL ASSAULT OR CHILD MOLESTATION CASE

OR 

· EXCEPTION SIX:  IMPEACHMENT R 608

A.  OPINION AND REPUTATION

B.  SPECIFIC ACTS

-(ALLOW IN CT) NON-PROPENSITY USES OF CHARACTER EVI(---------------------------(DON’T ALLOW IN) PROPENSITY EVIDENCE, BALANCING TEST, PREJUDICE

--(ALLOW IN CT) SPECIFIC ACTS OFFERED FOR NON-CHARACTER USES OF MENTAL PROPENSITY USES(---------------------------(DON’T ALLOW IN) PROPENSITY EVIDENCE, BALANCING TEST, PREJUDICE

· NON-CHARACT USE :  MOTIVE

· NON-CHARACTER USE OPPORTUNITY

· NON-CHARACTER USE:  IDENTITY

· NON-CHARACTER USE:  INTENT OR KNOWLEDGE
· NON-CHARACTER USE:  PLAN, SCHEME OR DESIGN

II. ( HURDLE TWO:  PERSONAL KNOWLEDGE OF WITNESS 602

-(DON’T ALLOW INTO CT): LACKS PERSONAL KNOWLEDGE<--------  ----------( ALLOW IN CT): PERSONAL KNOWLEDGE

III.  (HURDLE IF PLAINTIFF OR DEF TAKES THE STAND:  CROSS EXAM/DIRECT EXAM 607

-(ALLOW ?S) DISCREDIT INFO W/ IMPEACHMENT 612 / 615: <-------------------------------------------------( DON’T ALLOW ?S): BEYOND SCOPE FOR 3, 4

1.  CONTRADICTION

2.  BIAS

3. CRIMINAL CONVICTIONS

3A.  CONVICTIONS OF CRIME:  

CRIMES OF DISHONESTY OR FALSE STATEMENT REGARDLESS OF THE POTENTIAL LENGTH OF INCARCERATION

3B.  FELONIES, THOSE CRIMES PUNSISHABLE BY MORE THAN 1 YR IN PRISON

-CONVICTION

-10 YEAR LIMIT MAY BE BYPASSED 

4.  PRIOR UNTRUTHFUL (BAD ACTS)

NO CONVICTION NEEDED

5.  TESTIMONIAL CAPACITY/ POOR CHARACTER FOR TRUTHFULNESS

6.  PRIOR INCONSISTENT STATEMENTS

FORGETTING
IV.  ( HURDLE IF HEARSAY:  
A.  NON-HEARSAY 801 / 802:  

-(ALLOW INTO CT):  NON-ASSERTION   <----------------------------------------------------------------------------------( DON’T ALLOW IN CT): ASSERTION
-(ALLOW INTO CT):  DECLARANT IS AN ANIMAL OR MACHINE <-----------------------------------------------( DON’T ALLOW IN CT): PERSON
-(ALLOW INTO CT):  STATEMENT OFFERED NOT FOR THE TRUTH OF THE MATTER <----------------( DON’T ALLOW IN CT): TRUTH

A.  ASSERTION OFFERED AS EVIDENCE OF THE SPEAKER’S STATE OF MIND

B.  ASSERTION OFFERED AS EVIDENCE OF THE STATE OF MIND OF A PERSON WHO HEARD THE ASSERTION:  

C.  ASSERTION OFFERED AS A VERBAL ACT OR WORDS OF INDEPENDENT LEGAL SIGNIFICANCE [t 359]

D.  ASSERTION OFFERED TO CONTRADICT (IMPEACH) IN-COURT TESTIMONY (PRIOR INCONSISTENT STATEMENT) [T 361] 

OR

E.  ASSERTION OFFERED TO PROVIDE CONTEXT AND MEANING:  
B.  HEARSAY EXCEPTION OR EXEMPTIONS:
1.  DECLARANT’S PRIOR STATEMENTS 801(d)(1)(a-c)
-(ALLOW IN): PRIOR CONSISTENT STATEMENTS <------------------------------------- (DON’T ALLOW IN) PREJUDICIAL, ELEMENTS
-(DISCREDIT WITNESS): PRIOR INCONSISTENT STATEMENTS <-------------------(DON’T ALLOW IN)  PREJUDICIAL, ELEMENTS
-(ALLOW IN): ID <--------------------------------------------------------------------------------------(DON’T ALLOW IN)  PREJUDICIAL, ELEMENTS
2.  PARTY ADMISSIONS 801(D)(2)

-(ALLOW INTO CT) PARTY ADMISSIONS<-----------------------------------------------------------------(DON’T ALLOW IN)  IRRELEVANT, ELEMENTS
1.  STRAIGHT ADMISSION;

2.  ADOPTIVE ADMISSION;

3.  AUTHORIZED ADMISSION;

4.  EMPLOYEE ADMISSION; OR

5.  CO-CONSPIRATOR ADMISSION
3.  AVAILABILITY OF DECLARANT IMMATERIAL 803

-(ALLOW INTO CT)  803(1):  PRESENT SESNE IMPRESSION<-----------------------------------------------------(DON’T ALLOW IN)  IRRELEVANT
-(ALLOW INTO CT)  802(2) EXCITED UTTERANCE<-----------------------------------------------------------------(DON’T ALLOW IN)  IRRELEVANT
-(ALLOW INTO CT)  803(3) THEN EXISTING MENTAL, EMOTIONAL, OR PHYSICAL CONDITION <--(DON’T ALLOW IN)  IRRELEVANT
-(ALLOW INTO CT)  803(4) STATEMENTS FOR PURPOSES OF MEDICAL DIAGNOSIS OR TREATMENT<-(DON’T ALLOW IN)  IRRELEVANT
-(ALLOW INTO CT)  803(5)PAST RECOLLECTION RECORDED; REFRESHING RECOLLECTION R 612<--(DON’T ALLOW IN)  IRRELEVANT
-(ALLOW INTO CT)  803(6) & 803(7):  BIZ RECORDS<----------------------------------------------------------      -(DON’T ALLOW IN)  NOT TRUST, DOUBLE HEARSAY, IRRELEVANT  
-(ALLOW INTO CT)  803(8) PUBLIC RECORDS<----------------------------------------------------------     -(DON’T ALLOW IN)  BEYOND SCOPE IE CRIMINAL, IRRELEVANT, NOT TRUST
4.  RULE 804 HEARSAY EXCEPTIONS: DECLARANT UNAVAILABLE

-(ALLOW INTO CT) 804(B)(1) FORMER TESTIOMONY(-----------------------------(DON’T ALLOW IN) ELEMENTS
-(ALLOW INTO CT) 804(B)2 DYING DECLARATION (------------------------------- (DON’T ALLOW IN) ELEMENTS 

-(ALLOW INTO CT) 804(B)(3) STATEMENTS AGAINST INTEREST (---------- (DON’T ALLOW IN) ELEMENTS

5.  RESIDUAL/ CATCH ALL HEASAY

- (ALLOW IN CT) 807 CATCH ALL HEARSAY(---------------------------------------- (DON’T ALLOW IN CT) HEARSAY DANGERS ROTC
1.  COMPARE TO OTHER RULES V ROTC

6.  RESIDUAL / CATCH ALL HEARSAY LINKED TO 6TH AMENDMENT CRIM CASES
- (ALLOW IN CT) FIRM ROOTED (------------------------------------------------------- (DON’T ALLOW IN) HEARSAY DANGERS
- (ALLOW IN CT) NOT FIRM ROOTED, INDICIA OF RELIABILITY (------------(DON’T ALLOW IN) NOT RELIABLE. HEARSAY DANGERS
PLAYERS

1.  LAWYER:  need to protect evidence, narrow issues on appeal.  Make ct records accurately reflect what is occurring in ct.  under rule 103,  make an offer of proof of your objection.  Offer of proof is the lawyer telling the judge what the evidence is used for or its relevance.  Exception is rule 103(d)  need to make a clear preserved record for appeals.  
2.  JUDGES:  needs to manage case officially and fairly.
3.  CLIENTS:  crim can be builder or destroyer
4.  WITNESSES:  BUILD CASE W/
5.  JURY:  needs to accept evidence as  believable, credible and reliable
DETAIL

	RULE 401, 402, 104:  RELEVANCE 
· 401:  Any evidence which has tendency to make fact of consequence more or less probable.  (low, low std)
· 402:  Relevant evidence admissible unless excludable.  Irrelevant evidence inadmissible.
· 104:  Conditional relevance

	ELEMENTS, POLICY, BURDEN, AND DEFENSES  

	POLICY/BURDEN
POLICY: prevent distraction, unhelpful and counterproductive to judicial ecy.  

BURDEN:

104 CONDITIONAL RELEVANCE:  SUFFICIENT  TO SUPPORT A FINDING OF THE FULFILLMENT OF THE CONCLUSION ie judges decides sufficient evidence to support a jury finding genuiness. 
RELEVANCE:  the standard of probative worth is liberal and proof can be relevant w/o being sufficient
	LAWYER ARGUES TO ALLOW IN CT:

E1:  RELEVANCE

SUBE1: A.  PROBATIVE

SUBE2: B.  FACT OF CONSEQUENCE

Or

E1: CONDITIONAL RELEVANCE

SUB ELEMENT: SUFFICIENT TO SHOW
	LAWYER ARGUES NOT TO ALLOW IN CT: 

 RELEVANT BUT INADMISSIBLE-UNFAIRLY PREJUDICIAL EVIDENCE
E1:  A.  UNFAIRLY PREJUDICAL

TYPES OF EVIDENCE CONSIDERED UNFAIRLY PREJUDICIAL

1. PROBAILITY EVIDENC OF GUILT IN A CRIM CASE
2.  EVIDENCE OF EXCESSIVE VIOLENCE

3.  SCIENTIFIC EVIDENCE, subtest

4.  SIMILAR OCCURRENCES, HAPPENINGS, AND EVENTS

E2:  B.  SUBSTANTIALLY OUTWEIGHS &
E3:  C.  PROBATIVE VALUE

	NOTE:  

TEST OF RELEVANCE:

A.  MATERIALITY inquirer  whether there is any rational relationship or pertinence of the offered evidence to any provable or controlling fact issue in dispute

B.  RELEVANCY inquires whether the offered evidence has probative value tending to establish the presence or absence, truth or falsity, of a fact.

c.  TEST:  is it material?  If not, exclude.  If yes, and only in that event, is it relevant? If not, exclude?  If yes, admit

[T 36]

FRAMEWORK FOR R 401, 402, 403:

STEP 1.  IS THE EVIDENCE RELEVANT?

A.  YES THE EVIDENCE IS RELEVANT  THEN MOVE ON TO STEP 2

B.  NO THEN DO NOT ALLOW INTO CT

ANALYSIS FOR THE RELEVANT EVIDENCE SEE ABOVE

STEP 2: IS THE EVIDENCE UNFAIRLY PREJUDICAL?

A.  YES THE EVIDENCE IS UNFAIRLY PREJUDICIAL THEN DO NOT ALLOW INTO CT.

B.  THE EVIDENCE IS NOT UNFAIRLY PREJUDICAIL THEN ALLOW INTO CT

ANALSIS FOR THE DETEMINATION OF UNFAIRLY PREJUDICAL, SEE ABOVE

	DETAIL 

	
	LAWYER ARGUES TO ALLOW IN CT:


	DEFINED
	LAWYER ARGUES NOT TO ALLOW IN CT: 
	DEFINE

	
	RELEVANCE: ELEMENT 1: PROBATIVE [T 22]
	PROBATIVE :   Evidence is probative of a fact at issue in the case if it makes the fact more or less likely [T22]
	
	

	
	RELEVANCE ELEMENT 2: A FACT OF CONSEQUENCE [T 22]
	FACTS OF CONSEQUENCE include the following: 
1.  an element of the COA, claim, or defense; 
2.  the credibility of the witnesses; 
and 
3.  background facts (eg helpful facts filling in gaps in the evidence.  [t 23]
	ELEMENT:  UNFAIR PREJUDICE:

1. PROBAILITY EVIDENC OF GUILT IN A CRIM CASE

2.  EVIDENCE OF EXCESSIVE VIOLENCE

3.  SCIENTIFIC EVIDENCE, subtest

4.  SIMILAR OCCURRENCES, HAPPENINGS, AND EVENTS


	TYPES OF EVI CONSIDERED UNFAIRLY PREJUDICIAL

1. PROBAILITY EVIDENC OF GUILT IN A CRIM CASE: offered to show the unlikelihood that another person w/ the same characteristics as the D committed the crime charged.  PEOPLE V COLLINS 

2.  EVIDENCE OF EXCESSIVE VIOLENCE:  evidence cannot be so violent in appearance that reasonable jury will “lose its lunch” as a result of viewing it. [t 44]

3.  SCIENTIFIC EVIDENCE:   Scientific experiments that seek to replicate or simulate the events on which a lawsuit is based have the potential to be high probative and highly misleading.  Experimental scientific evidence may be excluded as unfairly prejudicial if it is not “SUBSTANTIALLY SIMILAR”  to what it intends to recreate. [t 45]

FRYE V US/fed test [T 46]

I.  whether the subject matter was “scientific knowledge”

ii.  whether the theory or technique can be or has been tested

iii.  whether the theory or technique has been subjected to peer review and publication;

iv.  whether the technique has a known or potential rate of error;

v.  whether standards controlling the technique’s operation exist and are maintained; and

vi.  general acceptance in the particular field. [t 46]

4.  SIMILAR OCCURRENCES, HAPPENINGS, AND EVENTS:  evidence of similar occurrence et is generall offered to corroborate or bolster a party’s theory of the case
TYPICALLY OFFERED FOR THE FOLLOWING OCCURRENCES

I.  ACCIDENTS ( to show causation or the dangerousness of the instrumentality

II>  sales of property or services (to show value

III>  prior course of dealing between the parties (to show the meaning of the K provision) or

IV>  prior custom or usage in the industry (to show the meaning of an action or document) [t 48]

	
	
	
	ELEMENT: SUBSTANTIALLY OUTWEIGHS PROBATIVE VALUE
	SUBSTANTIALLY OUTWEIGHS PROBATIVE VALUE   Evidence creates unfair prej  when  it has an undue tendency to suggest decision on an improper basis, commonly, though not necessarily, an emotional one.  The risk of unfair prej is the risk that the jury may not be able to properly assess or evaluate the evidence.  OLD CHIEF V US [T 40]

LIMITING INSTRUCTION: FRE 105 ADV NOTE  excluded evid b/c it is unfairly prejudicial should be a LAST RESORT, nad should occur only after the judge has determined  that a limiting instruction to thejury will not be sufficient to offset any prejudice[T 40]

	
	CONDITIONAL RELEVANCE
	CONDITIONAL RELEVANCE 

R 104:  when the relevance of evidence depends on the existence of a separate fact, the evidence is considered to be conditionally relevant.  AND when the evidnec is contiionally admitted, this menas that counsel promises to supply the missing fact or facts at a later time in the party’s case-in-chief.  If the missing link is not provided, the evidence will be subject to exclusion [t 33]

R 104 When The relevancy of evidence depends upon the fulfillment of a condition of fact, the ct shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition. [t 22]
	
	

	CASES:  
OLD CHIEF V US [T 41] BALANCE TEST OF UNFAIRLY PREJUDICIAL:  The accused  was charged w/ possessing a firearm as a previously convicted felon.  FACTS:  The accused offered to stipulate to the fact that he was a prior felon, but he prosecution refused to accept the stipulation.  Instead, the prosecution wished  to offer evidence at trial of the prior crime, which was one of violence.  The district ct and the ct of appeals both sided w/ the prosecution, allowing the govy to prove its own case.  HOLDING The supreme ct reversed. RULE:  Souter said, such improper grounds certainly include the one that Old Chief points to here: generalizing a defendant’s earlier bad acts into bad character and taking that as rising he odds that he did the later bad act now charged (or, worse, as calling for preventive conviction even if he should happen to be innocent momentarily).  
PEOPLE V COLLINS:  PROBABILITY EVIDENCE 1 in a million
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	RULE 601: ELIGIBILITY OF  WITNESS

· 601:  Everyone presumed competent.  

· 602:  Witness cannot testify unless evidence sufficient to show finding that has personal knowledge.  (Except experts, see FRE 703).

· 605:  Judge cannot be witness at trial presiding over.

· 606(a):  Juror cannot testify in trial that s/he is member of jury of. 

· 606(b):  Juror cannot testify to jury deliberations after trial. 

	ELEMENTS, POLICY, BURDEN, AND DEFENSES  

	POLICY/ BURDEN
BURDEN:  easy 
	ALLOW EXAM OF WITNESS:
1.  COMPETENCY

KIDS TRUTH

&

2. PERSONAL KNOWLEDGE
	DO NOT ALLOW EXAM OF WITNESS:
1.  DEAD MAN STATUTE

2.  testimony BY JUROR, ATTORNEY, OR JUDGE 

	NOTE:  WITNESS STRATEGY, ORDER OF WITNESS TESTIMONY & COMMON OBJECTIVES

	DETAIL

	
	DO NOT ALLOW EXAM OF WITNESS
	DEFINED
	DO NOT ALLOW EXAM OF WITNESS
	DEFINE

	
	1.  COMPETENCY

1 FOUNDATIONAL REQ

KIDS TRUTH
	1.  All witnesses are presumptively competent to testify.  

FOUNDATIONAL REQ:   Understand what it means to to be truthful.  Must ask kids. [t 189]


	DEAD MAN STATUTE
	these statutes essentially prohibit interested parties from testifying about an oral transaction or communication against a deceased or incompetent person who would not be able to rebut that testimony [ t 189]

	
	2. PERSONAL KNOWLEDGE
	SEE POLICY ABOVE

ADV NOTES:  the rule requiring that a witness who testifies to a fact which can be perceived by the senses must have had an opportunity to observe and must have actually observed the fact is a most pervasive manifestation of the common law insistence upon the most reliable sources of info.
	testimony BY JUROR, ATTORNEY, OR JUDGE
	JUROR: r 606 bars juror testimony during the tiral of the case in which the juror is sitting, but req an objection if a juror is called to testify.  R 606 allows juror testimony after a verdict or indictment has been handed down, to the extent that the testimony is offered to prove misconduct or the injection of “extraneous prejudicial info” or “outside influence” [t 193]  

ATTORNEY

JUDGE: R 605 prohibits  the presiding judge from testifyin in the trial [t 192]

	CASES:   
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	RULE 600s LAWYERS METHOD FOR ?ING WITNESS

· 607:  Any party may attack credibility of witness, even party bringing. 

· 608(a):  Credibility of witness can be attacked or supported by opinion or reputation but character allowed only if refers to truthfulness or untruthfulness. (Can use extrinsic or intrinsic).

· 608(b):  Can inquire into specific instances of conduct on cross if probative of truthfulness/untruthfulness.  Can only ask about underlying act and not consequence (arrest, etc).  Only intrinsic, not extrinsic

· 611(b):  Cross limited to subject matter of direct and issues re credibility.  

· 611(c):  Leading questions not OK on direct (and redirect) but OK on cross. 

· 612:  Can use writing (including inadmissible hearsay) to refresh memory; adverse party can inspect and cross-examine. 

	POLICY & BURDEN
	LAWYER’S WITNESS:

DIRECT EXAM
EXCEPTION TO LEADING IS HOSTILE WITNESS

REFRESHING THE WITNESS MEMORY

RECORDED RECOLLECTION

REHABILITATION OF WITNESS
	NOT THE LAWYER’S WITNESS:

1.  CROSS EXAM 

2.  ATTACK OF CROSS IS OBJ
1. LEADING QUESTIONS

2.  ANSKED AND ANSWERED

3.  COMPOUND QUESTION

4.  QUESTIONS ASSUMING FACTS NOT IN EVIDENCE

5.  ARGUMENTATIVE

6.  QUESTIONS CALLING FOR SPECULATION

OR

7.  NON-RESPONSIVE ANSWERS  [T 194]

	NOTE:  DIRCT EX V CROSS EX

	DETAIL 

	
	LAWYER’S WITNESS
	DEFINED
	NOT THE LAWYERS WITNEZZ
	DEFINE

	
	DIRECT EXAM
EXCEPTION TO LEADING IS HOSTILE WITNESS
	DIRECT EXAM: should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness. [T 194]

The function of direct exam is to elicit info that is relevant to the cause of action, claim, or defense.  The testimony of a witness on direct exam can be viewed as consisting of three parts:  background, scene, and action. [t 195] 

BACKGROUND establishes the witness as a 3-dimensional person and not merely as a blank conduit of info.  
ACTION Lays foundation of authenticity. Ie age, employ, edu, and family statute
SCENE place in which the action occurred.  [t 198]
1.  LEADING QUESTIONS:  may lead when the witness is hostile [t 196]


	LAWYER’S WHO THE WITNESS DOES NOT BELONG TO, OBJECTIONS: 

1. LEADING QUESTIONS

2.  ASKED AND ANSWERED

3.  COMPOUND QUESTION

4.  QUESTIONS ASSUMING FACTS NOT IN EVIDENCE

5.  ARGUMENTATIVE

6.  QUESTIONS CALLING FOR SPECULATION

OR

7.  NON-RESPONSIVE ANSWERS  [T 194]
	OBJECTIONS: 

1. LEADING QUESTIONS:  questions that suggest an answer.  Question calling for a yes or no response are often leading.  Primary examples of leading questions are questions beginning w/ words such as “was,” “were,” “did,” “does,” “hace,” or “had”  POLICY:  the reason to discourage leadng questions on direct is that they may plant false memories in the mind of the witness or discourage him form searching his memory and being accurate in his response.  
2.  ASKED AND ANSWERED:  questions that actually incorporate two or more questions in a single sentence.

3.  COMPOUND QUESTION:  questions that actually inc two or more questions in a single sentence

4.  QUESTIONS ASSUMING FACTS NOT IN EVIDENCE:  questions that assume the existence of facts not yet testified to by a witness or otherwise introduced into evidence.  

5.  ARGUMENTATIVE:  questions that are phrased in such a way they merely engage the witness in improper argument

6.  QUESTIONS CALLING FOR SPECULATION:  questions asking for info beyond the witness’ personal knowledge or questions asking the witness to provide an inadmissible opinion.  In such cases, the witness has either no knowledge or insufficient info about the subj matter of the testimony

7.  NON-RESPONSIVE ANSWERS:  answers by  witnesses that do not respond to the examiner’s questions

8.  NARRATIVE ANSWERS: answers by witnesses that exceed the scope of the questions put to them.  A party may object to a question that would result in an objectionable answer, in that case, the objection would be phrased as “calls for a narrative answer.”  [T 194]

	
	
	
	ELEMENT: CROSS EXAM

Leading questions allowed on cross [t 199]
	Examiners should not ask a question to which they do not know the answer.  

	
	REFRESHING THE WITNESS MEMORY

RECORDED RECOLLECTION
	REFRESHING THE WITNESS MEMORY

R 612:  occurs  during the direct examination of the propent’s own witness, and is generally performed to bolster the witness credibility by facilitating an accurate memory of events or occurrences.  

RECORDED RECOLLECTION R 803(5)
	
	

	
	REHABILITATION OF WITNESS
	REHABILITATION OF WITNESS:  after cross exam
	
	

	CASES:/STATUTE
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	RULE 613/615:   IMPEACH WITNESS 
· 613:  
· Requires two statements - one before trial, one during.  
· "I don't remember" does not qualify (unless in bad faith).  
· Imports fairness by requiring the contents of the prior statement to be disclosed to opposing counsel.  (FRE 613(a) no longer requires to give witness opportunity to explain or deny contradiction.)  
· Statements are hearsay and not for truth of matter unless FRE 801(d)(1)(a) applies (when statement made under oath).
·  (b) - If you want to use extrinsic evidence for a prior statement - then you must give that person an opportunity to deny/explain.

· 615: Can request witnesses excluded from courtroom (some exceptions).  

	POLICY OF IMPEACHMENT: PURPOSE OF IMPEACHMENT: /BURDEN:  Attack the witness’ credibility or believablility. A witness’ credibility may be undermined by showing that the testimony is either untrue or inaccurate.  An examiner generally impeaches a witness to undermine the weight that will be accorded the wetness’ testimony by the trier of fact.  .[t 201]

BURDEN:????
	LAWYERS TOOLS FOR IMPEACHING WITNESS

A.  TYPES OF IMPEACHMENT

1.  CONTRADICTION
2.  BIAS

3. CRIMINAL CONVICTIONS

3A.  CONVICTIONS OF CRIME:  

CRIMES OF DISHONESTY OR FALSE STATEMENT REGARDLESS OF THE POTENTIAL LENGTH OF INCARCERATION

3B.  FELONIES, THOSE CRIMES PUNSISHABLE BY MORE THAN 1 YR IN PRISON

-CONVICTION

-10 YEAR LIMIT MAY BE BYPASSED 

4.  PRIOR UNTRUTHFUL (BAD ACTS)

NO CONVICTION NEEDED
5.  TESTIMONIAL CAPACITY/ POOR CHARACTER FOR TRUTHFULNESS
6.  PRIOR INCONSISTENT STATEMENTS

FORGETTING (not used for the truth)
	WAYS LAWYERS CAN COME BACK TO HELP IMPEACHED WITNESS
1.  REHABILITIATION OF WITNESS

RESPONSE TO TYPES OF IMPEACHMENT 

3. A.  MISDEMEANOR CRIMES  NOT ALLOWED

B. MORE THAN 10 YR RECORD NOT ALLOWED

OR

C. JUVENILE ADJUDICATIONS NOT ALLOWED [T 206] 

AND

D.  MEET 609 TEST\

4.  TYPES OF B AD ACTS NOT IMPEACHABLE

5. FORGETFULNESS



	NOTE:  

CRIMINAL IMPEACHMENT BURDENS: RULE 609(a)(1) sets up 2 different balancing tests, depending on the nature of the witness being impeached: one test for a witness who is a criminal accused, another test for all other  witnesses.  
-For most witnesses, r 609(a)(1) APPLIES THE USUAL RULE 403 balance test.  role 403 admits relevant evidence unless its “probative value is substantly outweighed” by unfair prejudice or other countervailing concerns.  
-For a witness who is also a criminal accused, the ct may admit the evidence only if it determines that the “probative value of admitting this evidence outweighs it prejudicial  effect to the accused.” This latter test places the BURDEN OF ADDMITTING THE EVIDENCE ON THE PROPONENT and is thus more protective of the accused htan the test of rule 403 which places the BURDEN ON EXCLUDING THE EVIDENCE ON THE OPPONENT.  Rule 403 favors admissibility while the special rule 609a1 test for criminal accused favors exclusion [t 90-1]
EXTRINSIC & INTRINSIC

INTRINSIC MEANS IT COMES FROM THE WITNESS’ OWN MOUTH V EXTRINSIC MEANS THAT IT IMPEACHMENT IS USING DOCUMENTS TO IMPEACH WITNESS. 
-INTRINSIC IMPEACHMENT:  contradiction, bias, convictions of certain crimes, prior acts relating to truthfulness, testimonial capacity, and prior inconsistent statements are permissible intrinsic evidence impeachment

-EXTRINSIC IMPEACHMENT: {STRICTER RULES!!!!!} PROHIBITS THE USE OF EXTRINISC EVIDENCE TO IMPEACH A WITNESS ON A COLLATERAL MATTER. 

A.  NON-COLLATERAL:  It permits extrinsic evidence impachemnt  only for non-collateral (important)  matters.  The non-collateral or important matters that re properly the subject of extrinsic impeachment are: 1. bias 2. fact at issue 3.  testimonial capacities 4. convictions of a crime; and 5. reputation or opion evidence about the truthfulness or veracity of another witness.  
B.  COLLATERIAL:  Under the collateral issue rule extrinsic evidence may not be used to impeach a witness when 1. contradicitn the witness on a collateral fact 2. showing a witness prior inconsisten statement on a collateral fact or 3. offering a prior bad act relating ot the witness truthfulness [t 215]

804 declarant unavailable

803 23 exceptions to hearsay

802 admissible even though declarant is unavailable

	DETAIL 

	
	LAWYERS TOOLS FOR IMPEACHING WITNESS
	DEFINED
	WAYS LAWYERS CAN COME BACK TO HELP IMPEACHED WITNESS
	DEFINE

	
	A.  TYPES OF IMPEACHMENT

1.  CONTRADICTION
	1. CONTRADICTION:  attorney disputes the witness’ testimony about a fact. On cross exam, a witness may be impeached by contradiction concerning the facts that need not be dispositive or even important to the outcome of the case.  The theory of impeachment by contradiction is that if a witness is inaccurate about one fact, she is more likely to be inaccurate about other facts as well. [t 204]
	
	

	
	BIAS
	2. BIAS: A witness is whom usually on cross exam or through extrinsic evidence to be influenced, prejudiced, or predisposed toward or against a party.  Bias may exist b/c the witness is hostile, interested in the outcome, or otherwise non-neutral [t 205]
	
	

	
	3.  CONVICTIONS OF CRIME
	3. CRIMINAL CONVICTIONS:  a witness who has been convicted of certain types of crime is less believable.  REFER TO 609
	
	

	
	3A.  CONVICTIONS OF CRIME:  

CRIMES OF DISHONESTY OR FALSE STATEMENT REGARDLESS OF THE POTENTIAL LENGTH OF INCARCERATION
	CONVICTIONS OF CRIME:  CRIMES OF DISHONESTY OR FALSE STATEMENT REGARDLESS OF THE POTENTIAL LENGTH OF INCARCERATION Crimes that are bad in and of themselves and have some relationship to deceit and lying.  It does not  include those crimes which bad though they are, do not carry w/ them a tinge of falsification  US V BRACKEEN [T 206]
	SHALL CAN BE REBUTTED UNDER 609(b)(c) or (d): [t 92}
	

	
	3B.  FELONIES, THOSE CRIMES PUNSISHABLE BY MORE THAN 1 YR IN PRISON

CONVICTION

10 YEAR LIMIT MAY BE BYPASSED
	FELONY:  punishable by death or imprisonment in excess of 1 year.

CONVICTIONS A conviction can result from a jury or ct verdict, or a guilty plea.  Having been indicted, arrested or otherwise charged w/ a crime is insufficient to qualify as a conviction under the rules.  A conviction is fodder for impeachment regardless of whether the accused received a sentence of incarceration, probation, or no penalty at all.  [t 207]

RESPONSE TO 10 YEAR LIMIT:  the ct may determine in the interest of just, that “the probative value of the conviction supported by specific facts and circumstances substantially outweights its prejudicial effect and the proponent has given the adverse  party sufficient advance written notice of the intent to use such evidence to  give the adverse party a fair opportunity to contest admissibility. [t 93]

INTRINSIC V EXTRINSIC:  Impeachment by a prior  conviction may be done by intrinsic or extrinsic evidence [t 94]

NOTE ON TYPES OF QUESTIONS:  [may only ask about the existence, name of the crime and when the conviction occurred.  [t 94]


	A.  MISDEMEANOR CRIMES  NOT ALLOWED

B. MORE THAN 10 YR RECORD NOT ALLOWED

OR

C. JUVENILE ADJUDICATIONS NOT ALLOWED [T 206] 

AND

D.  MEET 609 TEST\\
IMPORTANT FACTORS THAT  WON’T ALLOW USE OF RECORD


	A.  MISDEMEANOR CRIMES  of violence or drug possession are not permitted to impeach [t 206]

B, MORE THAN 10 YR RECORD NOT ALLOWED Convictions are stale if more than 10 years have elapsed since the date of the conviction or of the witness’ release from incarceration, whichever is later.  Ie a witness could not be impeached w/ an 11 year old felony conviction for which the sentence was probation and a fine.  

OR

C. JUVENILE ADJUDICATIONS [T 206] 

AND

D.  MEET 609 TEST\

The use of felony convictions first must satisfy the unfair prejudice test of r403 for all witnesses, which the exception of a testifying criminal D.  UNDER THE SPECIAL balancing test, felony convictions will be permitted to impeach the testifying accused only if their probative value outweighs the prejudicial effect to the accused.  

IMPORTANT FACTOR

R609 facts in gauging the degree of prejudice to the crim accused:

1. CREDIBILITY  the degree to which the crime reflects on credibility.  Ie sex crime does not reflect on credibility as much as a robbery conviction

2.  TIME  the nearness or remoteness of the prior conviction.  A person who has led a blameless life for years after a conviction is entitled to more consideration than one who was recently convicted

3.  SIMILARITY OF PRIOR ACTS the similarity of the prior offense to the offense charged. 

4.  TESTIMONY the extent to which D’s testimony is needed for fair adjudication of the trial.  .if D’s testimony is crucial for his defense, this fact weighs against the admissibility of the prior convictions, b/c if the evidence will be admissible, it is less likely that he D will testify

5. D’S CREDIBILITY  whether the D’s credibility is central to the case. [t 91]

	
	4.  PRIOR UNTRUTHFUL (BAD ACTS)

NO CONVICTION NEEDED
	CONVICTIONS:  Prior bad acts impeachment, as it is sometimes called, is at once distinguishable from preachment by CONVICTION, b/c NO CONVICTION is required for b ad acts impeachment [t209]

BAD ACTS are limted to those that involve truthfulness or veracity, such as fraud, obtaining property under false pretense, or perjury.  Acts of violence, such as disorderly conduct, battery, or even murder do not constitute bad acts relating to truthfulness and generally cannot be used to impeach.  

NOTE ON ACTS:  R 608BZ/  limited to specific prior acts of the witness that reflect on the witness’ capacity for truthfulness or veracity.  

NOTE ON QUESTIONS:  The witness may only be asked about the underlying act itself, and not about an arrest, charge, indictment, suspension, or expulsion relating to the act 

EXTRINSIC EVIDENCE:  prior acts may not be proven by extrinsic evidence.  If the witness denies the act, the questioner must take the witness’ answer w/o any further follow-up.[t 209]
	TYPES OF B AD ACTS NOT IMPEACHABLE
	Acts of violence, such as disorderly conduct, battery, or even murder do not constitute bad acts relating to truthfulness and generally cannot be used to impeach.  

	
	5.  TESTIMONIAL CAPACITIES 7.  POOR CHARACTER FOR TRUTHFULNESS
	5. TESTIMONIAL CAPACITIES:  refers to aspects of a witness’ testimony that are important for accuracy 
1. perception-what the witness saw, heard, smelled, or touched at the time in question; 
2. memory-the ability of the witness to recall the prior occurrence, happening or event; 
3. narration—the ability of the witness to communicate this perception and memory to there; 
and 
4 sincerity—a measurement indication a lack of prevocation.  Sincerity is distinct from accuracy, since a witness can be sincere, but still inaccurate. [t 209]

may use extrinsic and intrinsic evidence ie eyesight, amnesia, hearing loss or schizophrenia
	
	

	
	6.  PRIOR INCONSISTENT STATEMENTS

FORGETTING
	RULE 613 self-contradiction.  Two statements are necessary for this type of impeachment one often occurring during the witness’ testimony at trial; and a second statement by the witness occurring prior to trial, contradicting the trial testimony. [t 210]
FORGETTING:  if the witness is acting in bad faith by intentionally forgetting the facts at trial, an exception is made to this requirement of two statement, and the prior statement may be used to impeach.  
	FORGETTING
	FORGETTING:  if the witness forgets then there is not statement at trial [t 210]

	CASES/ RULES:
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	RULE 801: HEARSAY / OFFERING STATEMENTS FOR NON-HEARSAY PURPOSES

· 801(a):  A “statement,” whether oral, written or an act, if intended, is an assertion.
· 801(b):  A declarant is the person who makes the statement.
· 801(c):  Hearsay is a statement, other than one made while testifying, that is offered for truth of matter asserted.
· 801(d):  Statements which are not hearsay: 1) prior statement by witness and 2) admission by party-opponent.
· 802:  Hearsay is inadmissible unless FRE allows it as non-hearsay, exemption or exception.

	BURDEN:  exclude testimony about out-of-ct statements unless the adverse party has the opportunity for meaningful cross-exam [T 312]

POLICY HEARSAY DANGERS: Cross ex tests a witness ability to ROTC remember(memory), observe(perception) tell the truth(sincerity), and communicate [T 314]

1. Sincerity(tell the truth)

2. Perception (observe)

3. Memory (remember)

4. Communication difficulties
	ALLOW EVIDENCE IN

1. OUT OF CT
2. DECLARANT-NOT DECLARANT B/C ANIMAL
3. STATEMENT IS NOT AN ASSERTION
A.  IMPLIED ASSERTIONS 

B.  SUB-ASSERTIONS

C.  INVISIBLE ASSERTIONS

D.  ATTRIBUTED ASSERTIONS

4. NON-HEARSAY, TRUTH DOESN’T MATTER

A.  ASSERTION OFFERED AS EVIDENCE OF THE SPEAKER’S STATE OF MIND

B.  ASSERTION OFFERED AS EVIDENCE OF THE STATE OF MIND OF A PERSON WHO HEARD THE ASSERTION:  

C.  ASSERTION OFFERED AS A VERBAL ACT OR WORDS OF INDEPENDENT LEGAL SIGNIFICANCE [t 359]

D.  ASSERTION OFFERED TO CONTRADICT (IMPEACH) IN-COURT TESTIMONY (PRIOR INCONSISTENT STATEMENT) [T 361] 

OR

E.  ASSERTION OFFERED TO PROVIDE CONTEXT AND MEANING:  [t 363]
	DON’T ALLOW EVIDENCE IN

4: THE TRUTH OF THE MATTER ASSERT [T 310]

2. DECLARANT IS PERSON
3.  STATEMENT IS AN ASSERTION

	NOTE: 

^^^^^^^ [T 337] HEARSAY MISCONCEPTIONS:

A.  IT’S NOT HEARSAY IF YOU PARAPHRASE:  no matter how loosely paraphrased a declarant’s out-of-ct assertion, the answer is hearsay if it’s offered for the truth of its contents.  

B.  IT’S NOT HEARSAY IF THE WITNESS IS THE DECLARANT:  the technical response to this argument is that the hearsay rule provides the opportunity for contemporaneous cross-exam.  The statement  is hearsay b/c the cross-exam did not have an opportunity to question the declarant at the time of the statement was made.  If the witness is in ct, the witness should testify to the event, not to the statement.  Witnesses are supposed to provide judges and jurors w/ their best current recollections of past events, and they should testify to what they saw or heard, not to what they said about what  they saw or heard.  [t 338]

C. THE STATEMENT ISN’T HEARSAY IF IT’S CIRCUMSTANTIAL EVIDENCE:  if the inference depends on the accuracy of the out-of-ct statement, the statement is hearsay

D.  IT’S NOT HEARSAY IF THE STATEMENT WAS MADE IN A PO PRESENCE:  no general doctrine admits out-of-ct statements simply b/c t hey were made in a police officer’s presence.  [t 338]

^^^^^^Will not allow non-hearsay is used for irrelevant or if the danger that a statement’s non-hearsay use is misleading or unduly prejudicial substantly outweighs its relevance [t 311]

LIMITED PURPOSE: [T 349]  A.  a judge may give a “limiting instruction,” admonishing jurors to consider the assertion only for its non-hearsay use.    

B.  during final summation, a lawyer can refer to the non-hearsay assertion only for the limited purpose for which it’s been admitted

C. a party cannot rely on the accuracy of a non-hearsay assertion as substantive proof of a claim or defense. [t 349]

^^^^^^FRAMEWORK:

1) Does evidence constitute an out of court statement?

2) What is the statement offered to prove (look for the truth of matter - what is at issue)?

3) If the statement is offered for a nonhearsay purpose, is that purpose relevant?

4) If the statement is offered for its truth, are any of the numerous exceptions to the hearsay rule available?
HEARSAY DEFINED:  801(a) & c out of ct nonverbal or verbal assertion offered to prove the truth of the matter
DOUBLE HEARSAY:  double or multiple hearsay refers to layers of hearsay, meaning statements reported in other statements.  Assume the purpose is to prove the light was red.  If witness Jill testifies “ken said the light was red,” there is one layer of hearsay (ken’s out of court statement).  If witness Jill testifies, “ken said that Laura told him the light was red,” there are two lawyers of hearsay (ken’s statement and Laura’s).  Double or multiple hearsay is admissible only if each layer fits an exception.  In a few instances, a single exception actually embraces double or multiple hearsay: the biz records exception, for instance, actually embraces multiple or layered hearsay as info is passed along a chain of people and ultimately recorded.  When info in the records of one biz is taken form a record kept by another biz, each record must fit the exception. 

	DETAIL 

	
	ALLOW EVIDENCE IN
	DEFINED
	DON’T ALLOW EVIDENCE IN
	DEFINE

	
	1.  AN OUT OF CT 
	OUT OF CT: if it is made any time other than by a witness during the trial in which the statement is offered [T 322]
	
	

	
	2. A “DECLARANT” MAKES AN
	R 801 DECLARANT: a declarant is a person who makes a statement [t 307] declarants are limited to persons and not animals or mechanical devices .  note animals and machines are not hearsay.  [t 320]
	
	

	BURDEN OF PROOF:  FRE 801(A)  the burden is on the objecting party (the partyng claiming that the cnduct is hearsay) to persuade the ct that the conduct was assertive.  if the objecting party fails to carry this burden then the ct must find the conduct to be nonassertive and admit it.  
	3: ORAL, WRITTEN OR NON-VERBAL STATEMENT THAT IS OFFERED TO PROVE [T 310]

A. HIDDEN STATEMENTS

1.  IMPLIED ASSERTIONS 

2.  SUB-ASSERTIONS

3.  INVISIBLE ASSERTIONS

4.  ATTRIBUTED ASSERTIONS
	R 801 STATEMENT  

NON ASSERTIONS:  r801 “if it is intended by the person as an assertion” then the non-verbal act is hearsay.  under rule 801 nonassertive conduct is never hearsay.  2 step process to id non-assertive

STEP 1:  since the actor did something (put up an umbrella) he must have thought some vent occurred or some condition existed (he thought it was raining)

STEP 2: Since he thought so, it is more likely that the event actually occurred or the condition actually existed (it really was raining)

HIDDEN STATEMENT A judge may determine that an utterance is hearsay if it constitutes an implied assertion.  Judges find implied assertions when  they conclude that the declarant intended to assert the fact that the utterance is offered to prove.  [T 326]

1.  IMPLIED ASSERTIONS: US V ZENNI[T 328] {SYNOPSIS:  PO AND BETTING} rule:  when a declarant’s out of ct assertion is used as circumstantial evidence that a fact not directly asserted is true, the assertion is hearsay only if the judge concludes that the declarant intended to assert the fact

2.  SUB-ASSERTIONS(IE parts of the statement):  a party might in theory try to avoid the hearsay rule by offering evidence of a statement to prove only that a sub-assertion is accurate.  a declaran’ts intent to assert extends to all sub-assertions.  a statement offered to prove the truth of a subassertion is hearsay.[t 329]

3.  INVISIBLE ASSERTIONS:  an assertion may be implied even though neither the question nor the answer refers to it explicitly.  This occurs when info is presented as based on a witness’ own perception, when in reality the witness is simply a conduit for info supplied by an invisible declarant.  If the explicit out of ct assertion would be hearsay, so is the witness’ firm impression.   ie red light[t 330]

4.  ATTRIBUTED ASSERTIONS
	STATEMENTS = ASSERTIONS = INTENTION
	R 801 STATEMENT  a statement is an oral or written assertion or nonverbal conduct of a person, if it is intended by the person as an assertion [t 307]

ASSERTION: verbal assertions is any INTENTIONAL expression or communication of ideas or info using words.   connotation of a forceful or positive declaration.  FOOTNOTE 1:  A direction and not an assertion of any kind and therefore can be neither true or false.  [t 344]



	E.  ASSERTION OFFERED TO PROVIDE CONTEXT AND MEANING:  

Trial judges have the power under rule 403 to exclude contextual assertion if the time necessary to recount them or their unduly prejudicial impact outweights their probative value.   [t 363]

POLICY:  declarant can be cross-examined about statements at trial
	NON-HEARSAY, TRUTH DOESN’T MATTER

(RELEVANT/PREJUDICE)

A.  ASSERTION OFFERED AS EVIDENCE OF THE SPEAKER’S STATE OF MIND

B.  ASSERTION OFFERED AS EVIDENCCE OF THE STATE OF MIND OF A PEROSN WHO HEARD THE ASSERTION:  

C.  ASSERTION OFFERED AS A VERBAL ACT OR WORDS OF INDEPENDENT LEGAL SIGNIFICANCE [t 359]

D.  ASSERTION OFFERED TO CONTRADICT (IMPEACH) IN-COURT TESTIMONY (PRIOR INCONSISTENT STATEMENT) [T 361] 

OR

E.  ASSERTION OFFERED TO PROVIDE CONTEXT AND MEANING:  [t 363]
	EXCEPTION TO RULE IF USED FOR NON-HEARSAY PURPOSES

[truth of statement doesn’t matter] [implication of why the statement was made does matter]

SUBELEMENT:  RELEVANT R 401

SUBELEMENT:  WEIGHT AND PROBATIVE VALUE AGAINST UNFAIR PREJ [T 352]

COMMON NON-HEARSAY USES: [T 354]

A.  ASSERTION OFFERED AS EVIDENCE OF THE SPEAKER’S STATE OF MIND:  a declarant’s subjective belief can be relevant in 2 common circumstances:  1) the declarant’s belief is itself a material fact; or 2. the declarant’s belief is circumstantial evidence of the declarant’s behavior.  

B.  ASSERTION OFFERED AS EVIDENCCE OF THE STATE OF MIND OF A PEROSN WHO HEARD THE ASSERTION:  the listener’s state of mind may itself be a material fact or may be circumstantial evidence of behavior

C.  ASSERTION OFFERED AS A VERBAL ACT OR WORDS OF INDEPENDENT LEGAL SIGNIFICANCE an assertion is non-hearsay when the assertion is itself direct evidence of a material fact[t 359]

D.  ASSERTION OFFERED TO CONTRADICT (IMPEACH) IN-COURT TESTIMONY (PRIOR INCONSISTENT STATEMENT) Evidence of a witness’ out of ct assertion that is inconsistent with the same witness’ in-ct testimony is admissible as non-hearsay.  A witness who speaks w/ a forked tongue is often deemed a liar, confused, or a reptile.  [T 361]

E.  ASSERTION OFFERED TO PROVIDE CONTEXT AND MEANING:  in an effort to convince fact finders that their legal claims  are valid, litigators typically strive to elicit testimony that makes the events appear real and memorable.  Trial judges have the power under rule 403 to exclude contextual assertion if the time necessary to recount them or their unduly prejudicial impact out weights their probative value.   [t 363]

NOTE ON ELEMENTS:  to be able to id an appropriate non-hearsay use, counsel must know the elements of the substantive claims and defenses that the parties are trying to prove or disprove.  Only by tying a non-hearsay use to a particular element (or to credibility of a witness) can counsel establish an assertion’s relevance.  Often, a dispute involves multiple elements of a claim or defense, and an assertion will constitute hearsay if offered to prove one of the disputed elements, but non-hearsay is offered to prove another.  [T 349]
	4: THE TRUTH OF THE MATTER ASSERT [T 310]
	WHAT IS THE STATEMENT OFFERED TO PROVE?  An out of ct statement is offered for its truth if the statement must be accurate to be relevant.  If the purpose for which a party offers a statement makes the statement relevant w/o regard to its accuracy, the statement is non-hearsay.  The very same statement can be EITHER HEARSAY OR NON-HEARSAY, depending on the point that the offering party is attempting to prove.

	CASES/STATUTE

US V ZENNI[T 328], UNINTENED ASSERTIONS:  FACTS PO lawfully entered the defendant’s residence to look for evidence of illegal bookmaking activity.  while they were in the premises, the officers answered the phone a number of times.  the callers asked for bets to be placed on various sporting events, saying such things as “put $50 on Dipsy Doodle in the 5th race at Hialeah.”  The prosecution offered testimony about the phone callers had said to prove that the defendant had been engaged in bookmaking.  the prosecutors in Zenni offered the contents of the phone calls as circumstantial evidence that the callers believed that they were calling a bookmaker.  the Zenni court held that the calls were non-hearsay.  since it was “obvious that these person did no intend to make an assertion” that the defendant was a bookmaker, the calls were NOT BARRED by rule 801. HOLD:  the court held that  the calls were non-hearsay.  Since it was “obvious that these persons did not intend to make an assertion” that the defendant was a bookmaker, the calls were not barred by rule 801.  RULE: WHEN AN OUT OF COURT ASSERTION IS USED AS CIRCUMSTNATIAL EVIDENCE THAT A FACT NOt DIRECTLY ASSERTED IS TRUE, THE ASERTION IS HEARSAY ONLY IF THE JUDGE CONCLUDES THAT THE DECLARANT INTEDED TO ASSERT THE FACT. 
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	RULE 801(d)(1)(a-c):  HEARSAY EXEMPTIONS: WITNESSES PRIOR STATEMENTS 

MUST HAVE PRESENT CROSS EXAMINATION!!!!!!!!    MUST HAVE PRESENT CROSS EXAMINATION!!!!!!!!   
MUST HAVE PAST STATEMENT STATED OATH!!!!!  MUST HAVE PAST STATEMENT STATED OATH!!!!!  
· 801(d)(1)(A): Prior inconsistent statement made under oath that is used to impeach witness may be offered for the truth of that statement.  Need person on witness stand. Prior statement of "I don't remember" cannot be used.

FE:

· Must be made under oath.

· 801(d)(1)(B): Prior statement is consistent with what the witness is saying and is being used to rebut the implication that that the declarant has recent reason to fabricate or improper influence or motive.  Prior consistent statements may not be used to bolster credibility,  i.e. cannot be used before the implying charge is made. Does not require that the prior statement be made under oath, and still admitted for the truth of the matter. [Policy:  little probative value to use a consistent statement therefore limit consistent statements for when needed to rebut charge that person had reason to change their story.] 

FE:

· Must be to rebut recent implication.

· 801(d)(1)(C). May allow prior statement regarding the identification of person in for truth of matter. Statements, sketches, etc OK too. [Policy:  An identification made closer in time to the actual event is most likely more accurate.  Usually require the person to make an in court identification as well (but not always true)].

FE:
· Witness testifies at trial and is subject to cross-exam concerning the pretrial statement

· Witness' pretrial statement identifies a person

· Pretrial statement is made after the witness has perceived the person (personal knowledge)

· 613(b): Impeached witness must have an opportunity to explain or deny the inconsistency of the extrinsic evidence of a prior inconsistent statement

	POLICY: Policy for 801:  Admit a declarant’s out of ct statement into evidence when an adverse party does have an opportunity to question the declarant. [t 378]

Policy for 803, 804, 807:  admit a declarant’s out of ct statement into evidence when the statement is made under circumstances suggesting that it is likely to be accurate [t 378]

BURDEN Exists because party is available for cross-examination.  Judge decided by preponderance of evidence (“more likely than not”).
	ALLOW EVIDENCE IN:

1. OUT OF CT STATEMENT-NEED TWO STATEMENTS
2.  DECLARANT TESTIFIES AT THE TRIAL OR HEARING

3.  DECLARANT IS SUBJECT TO CROSS-EXAM CONCERNING THE STATEMENT; 

NOTE ON LOSS OF MEMORY OF UNDERLYING EVENT
&

4. STATEMENT IS 

A. PRIOR INCONSISTENT STATEMENTS 801(d)(1)(a)
i.  UNDER OATH

ii.  PRIOR STATEMENT GIVEN AT A TRIAL, HEARING, OR OTHER PROCEEDING

B. PRIOR CONSISTENT STATEMENTS 801(d)(1)(b)
OR

C.  PRETRIAL IDENTIFICALS 801(d)(1)(c)
	DON’T ALLOW EVIDENCE IN:

Elements are not met

-prejudicial b/c of risk that jury might misuse the info

	NOTE:  statement is admissible for the truth of the statement only if there is cross examination and declarant testifies at trial
rule 801(d)(1):  if the witness admits on the stand that he made the statement and that it was true, he adopts the statement and there is no hearsay problem.  

	DETAIL 

	
	ALLOW EVIDENCE IN
	DEFINED
	DON’T ALLOW EVIDENCE IN
	DEFINE

	
	3.  DECLARANT IS SUBJECT TO CROSS-EXAM CONCERNING THE STATEMENT; 

&

NOTE ON LOSS OF MEMORY ABOUT UNDERLYING EVENT


	IE.  while crossing the street, peter is severly inured when struck by a car driven by Dan.  after filing a lawsuit against Dan, Peter’s lawyer deposes Betty, an eyewitness to the accident.  in her deposition testimony, she supports Peter’s version of the facts that Peter was crossing within the crosswalk.  When the case comes to trial three years later, Betty is called as  a  witness but now testifies  that Peter was crossing outside the crosswalk.  her deposition statement that peter was in the crosswalk can come in as a prior inconsistent statement  both to impeach her trial testimony and to prove the truth of what it asserts.  She is subject to CROSS-EXAM at trial about her inconsist deposition testimony, so it comes in as “not hearsay under FRE 801(d)(1)(A)
NOTE ON LOSS OF MEMORY ABOUT UNDERLYING EVENT
What if the witness claims that have forgotten the underlying event about which she made the statement?  FRE 801(d)(1) REQUIRES ONLY THAT THE WITNESS BE SUBJECT  TO CROSS-EXAM ABOUT THE STATEMENT, NOT THE UNDERLYING EVENT

IE in US V OWENS:  a prison guard who was injured about being hit on the head by an inmate could not remember the assault itself but could remember making a statement to the FBI identifying the defendant as the inmate who struck him.  THE SUPREME CT HELD  801(d)(1)(c) was satisfied because it requires only that the  declarant be subject to cross-exam about the statement of identification, not about the assault itself.  
	
	

	
	4. STATEMENT IS 

A. 401(D)(1)(A):  PRIOR INCONSISTENT STATEMENTS

· ELEMENT 1.  DECLARANT TESTIFIES AT CURRENT PROCEEDING

· ELEMENT 2.  CROSS-EXAMINED AT CURRENT PROCEEDING-owen case ie PO can’t remember.  still allow in b/c subj to cross exam

· ELEMENT 3.  INCONSISTENT STATEMENTS W/ STATEMENT 1 AND STATEMENT 2

· ELEMENT 4.  1ST STATEMENT WAS UNDER OATH. SUBJECT TO  PENALTY OF PERJURY

AND

· ELEMENT 5.   1ST  STATEMENT GIVEN AT A TRIAL, HEARING OR OTHER PROCEEDING, OR IN A DEPOSITION, GRAND JURY

-NO CROSS NEEDED

B. 401(D)(1)(B) : PRIOR CONSISTENT STATEMENTS

· ELEMENT 1.  CROSS-EXAMINED AT CURRENT PROCEEDING

· ELEMENT 2.  DECLARANT TESTIFIES AT CURRENT PROCEEDING

· ELEMENT 3:  NO NEED FOR 1ST STATEMENT TO BE MADE UNDER OATH OR AT A PROCEEDING

ELEMENT 4:  NONHEARSAY WHEN OFFERED  “TO REBUT AN EXPRESS OR IMPLIED CHARGE AGAINST HTE DECLARANT OF  RECENT FABRICATION OR IMPROPER INFLUENCE OR MOTIVE.”  SEQUENCE REQ:  AFTER CROSS-EXAM THE DIRECT EXAMINER CAN QUESTION AGAIN!!!!

· ELEMENT 5:  EARLIER STATEMENT  MUST HAVE BEEN MADE PRIOR TO MOTIVE TO 
OR

C.  401(D)(1)(C) :   PRETRIAL IDENTIFICALS

FOUNDATION SHOWING

· ELEMENT 2.  CROSS-EXAMINED AT CURRENT PROCEEDING

· ELEMENT 1.  DECLARANT TESTIFIES AT CURRENT PROCEEDING

· ELEMENT:  NEED NOT BE UNDER OATH

· ELEMENT:  DECLARANT MADE  PRIOR STATEMENT OUT OF CT

· ELEMENT:  DECLARANT IS CURRENT MAKING A STATEMENT


	4A. 801(D)(1)(A):  PRIOR INCONSISTENT STATEMENTS   the only statements that qualify are prior inconsistent statements given under oath subject to the penalty of perjury at a trial, hearing or other proceeding.  the statement is admissible not simply to cast doubt on the witness courtroom testimony, but also for the truth of its contents [t 383]

· ELEMENT 1.  DECLARANT TESTIFIES AT CURRENT PROCEEDING“ THE  declarant testifies at the trial or hearing and is subject to cross-exam  concerning  the statement, and the statement was given under oath subject to penalty of perjury at trial, hearing or other proceeding, or in a deposition
· ELEMENT 2.  CROSS-EXAMINED AT CURRENT PROCEEDING-owen case ie PO can’t remember.  still allow in b/c subj to cross exam

· ELEMENT 3.  INCONSISTENT STATEMENTS W/ STATEMENT 1 AND STATEMENT 2

· ELEMENT 4.  1ST STATEMENT WAS UNDER OATH. SUBJECT TO  PENALTY OF PERJURY

AND

· ELEMENT 5.   1ST  STATEMENT GIVEN AT A TRIAL, HEARING OR OTHER PROCEEDING, OR IN A DEPOSITION, GRAND JURY

-NO CROSS NEEDED

PUROSE: USED FOR THE TRUTH OF THE MATTER.   PIS are generally admissible to impeach a witness’s trial testimony.  but have prior inconsistent  statements are admitted only for impeachment the jury is not allowed to consider them for their truth.  the jury is only supposed to use them as a basis for doubting the witness’s trial testimony b/c the witness has given a different story at an earlier time

EXAMPLE  PAMELA’S SECRET:  PAMELA is taken to the hospital after being badly beaten by her boyfriend Tommy.  Pamela tells the police that Tommy was her assailant and files charges against him.  At grand jury, Pamela identifies Tommy as the person who caused her injuries.  At trial, Pamela has a change of heart and testifies that her injuries result from an accidental fall down the stairs.
B/c Pamela  is subject to cross-exam, the prosecutor may offer her prior inconsistent grand jury statement under FRE 801(d)(1)(A) not only to impeach her trial testimony but to  prove the truth of what it asserts:  that Tommy is the one who caused her  injuries.  Pamela  initial statement to the police identifying Tommy as her assailant is admissibly only to impeach her trial testimony.  it is not admissible for the truth of what it asserts b/c it was not made under oath at a proceeding.  

4B.  801(D)(1)(B) : PRIOR CONSISTENT STATEMENTS   .  

· ELEMENT 1.  CROSS-EXAMINED AT CURRENT PROCEEDING

· ELEMENT 2.  DECLARANT TESTIFIES AT CURRENT PROCEEDING THE  declarant testifies at the trial or hearing and is subject to cross-exam  concerning  the statement, and the statement was given under oath subject to penalty of perjury at trial, hearing or other proceeding, or in a deposition

· ELEMENT 3:  NO NEED FOR 1ST STATEMENT TO BE MADE UNDER OATH OR AT A PROCEEDING

· ELEMENT 4:  NONHEARSAY WHEN OFFERED  “TO REBUT AN EXPRESS OR IMPLIED CHARGE AGAINST HTE DECLARANT OF  RECENT FABRICATION OR IMPROPER INFLUENCE OR MOTIVE.”  SEQUENCE REQ:  AFTER CROSS-EXAM THE DIRECT EXAMINER CAN QUESTION AGAIN!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

step one:  a witness (jones) testifies on behalf of party

step two:  party b’s cross-exam (and/or extrinsic evidence offered by party b) charges or implies that jones has been influenced by an external event, condition, or person to give false or incorrect testimony.  

STEP THREE:  party A offers evidence (either through jones or extrinsic evidence, usually a witness to whom jones made the consistent statement) that jones made a consistent statement at a time before the influence of the e

· ELEMENT 5:  EARLIER STATEMENT  MUST HAVE BEEN MADE PRIOR TO MOTIVE TO FABRICATE The Supreme Ct has interpreted FRE 801(d)(1)(B) as requiring that prior consistent statements offered as substantive evidence must have been made prior to the motive to fabricate.  Thus, a consistent statement made after the event giving rise to the motive to fabricate is not admissible under this rule.  -time sequence: PCS offered as  substantive evidence under 801(d)(1)(b) must have been made prior to the motive to fabricate.  rationale: statement made after the motive to fabricate does not tend to rehabilitate the witness, b/c such a statement bay be just as tainted as the trial testimony by the motive to fabricate.  

TOME V US:  A prior consistent statements are admissible under the hearsay exemption provided by the fed’l rules of evidence only if the statements ‘rebut and express or implied charge…of recent fabrication or improper influence or motive” by having been made BEFORE the time that the improper influence or motive arose.  [T 391] IE father says to baby I will protect you forever.  The fabrication has to be made before birth”

IE Assume that plaintiff’s alleged offer to Rehnquist t give him a share of the money recovered in the lawsuit was made 60 days prior to trial.  Assume that 30 days prior to trial Rehnquist makes a statement that the train had not blown its whistle.  Such a prior consistent statement is not admissible under FRE 801(d)(1)(B).  It is “prior” to the trial testimony but it is not “prior” to the event giving rise to the motive to fabricate. 

POLICY: offered for the TRUTH OF THE MATTER AND TO REHABILITATE

EXAMPLE:  1. March 12,  85 year old Rehnquist is sitting on his front porch Supreme Ct swing when he see Scalia drive his pickup truck across the nearby RR tracks and gets  struck by a train.  Scalia is killed and his family files a wrongful death action against  the RR.  Rehnquist is called as a witness on behalf of the plaintiffs and testifies that the train did not blow its whistle prior to the collision.  On cross exam, Rehnquist is impeached by starting  he has a bad memory and cannot remember other important details about what happened on March 12.  To rehabilitate Clarence, the plaintiffs offer evidence of a statement Rehnquist made to the investigating police officer immediately after the accident telling him that the train “had not blown its whistle.” 
While this prior consistent statement  may be admissible to rehabilitate Clarence (depending on the law of the jurisdiction), it does not qualify as “not hearsay” under FRE 801(d)(1)(B) b/c it is not being offered to rebut an attack of recent fabrication or improper motive or influence.  a limiting instruction would have to be given telling the jury not to consider the earlier statement for its truth but only for the purpose of evaluating the credibility of  Rehnquist’s trial testimony.

2.  Same problem as above.  This time the defense lawyer suggests on cross-exam that Rehnquist is testifying that no whistle blew b/c the  plaintiffs promised to give him a share of any money recovered in the lawsuit in exchange for such testimony.

FRE 801(d)(1)(B) is now triggered b/c such cross-exam is an attack on Rehnquist’s direct testimony as a “recent fabricatin” and as the product of “improper influence or motive.”  Therefore, Rehnquist’s earlier statement to the investigation officer qualifies as “not hearsay” and may be used both for rehabilitation and to prove the truth of what it asserts.  

C. .801(D)(1)(C) :   PRETRIAL ID FOUNDATIONAL SHOWING

· ELEMENT .  CROSS-EXAMINED AT CURRENT PROCEEDING

· ELEMENT .  DECLARANT TESTIFIES AT CURRENT PROCEEDING THE  declarant testifies at the trial or hearing and is subject to cross-exam  concerning  the statement, and the statement was given under oath subject to penalty of perjury at trial, hearing or other proceeding, or in a deposition
· ELEMENT:  NEED NOT BE UNDER OATH

· ELEMENT:  DECLARANT MADE  PRIOR STATEMENT OUT OF CT

· ELEMENT:  DECLARANT IS CURRENT MAKING A STATEMENT

1.  a witness testifies at trial and is subject to cross-ex concerning a pretrial statement

2.  the witness’ pretrial statement identifies a person

3.  the pretrial statement is made after the witness has perceived the person. (This element of the foundation is largely meaningless.  A statement of identification made before a witness perceives the identified person would be excluded based on the witness’ lack of personal knowledge) [t 394]

US V OWENS:  {synopsis:  po couldn’t id person in ct} rule:  the prosecution had satisfied the foundation for admissibility under rule 801(d)(1)(C) and upheld the conviction.  Foster testified under oath and responded willingly to cross-exam questions, and the statute requires nothing more.  [t 396]

NEIL V BIGGERS:  409 US 188  The US Supreme Ct ruled that a defendant can suppress a witness’ pretrial id if the police procedures were so suggestive as to create a substantial likelihood of misidentification.  If a judge concludes that pre-trial identification procedures were so UNFAIR as to taint an in-ct identification, the judge can exclude the latter as well.  

EXAMPLE:  Sharon, a bank teller, picks Duston out of a police line-up as the person who robbed the bank.  At trial, Sharon is no longer able to make an ID.  A police officer who was present at the lineup may be called to testify that Duston is the person she identified at the line-up as the robber.  Her earlier identification is admissible under FRE 801 (d)(1)(c) ?????????????????
	
	

	CASES/STATUTE:

TOME V US [T 391] 513 US 150 {UNDER RULE 801(D)(1)(B)} the importance of timing is evident in the 5 to 4 decision of the US supreme ct,  FACTS:  in Tome, the defendant was charged w/ sexually abusing his 4 yr old daughter.  Tome denied the charges, claiming that his former wife (the girl’s mother) had convinced her daughter to make up the sexual abuse stories as a way to gain custody of her.  The daughter, only six yrs old at the time of the trial, testified to the facts of sexual abuse hesitantly and reluctantly.  To strengthen its case, the prosecutor called 6 additional witnesses (the mother, a babysitter, a social worker, and 3 pediatricians_)to testify to the statements the daughter had mae to them describing Tome’s sexual assaults.  The trial judge admitted the daughter’s prior consistent statements under rule 801(d)(1)(B) to rebut the defense claim that he daughter’s trial testimony was motivated by her desire to live w/ her mother.  HOLD:  the ct held that the daughter’s prior statements were not admissible under rule 801(d)(1)(b).  the majority reasoned that the prior statements did nothing to rebut Tome’s claim that his daughter’s ct room testimony was motivated by her desire to live w/ her mother, b/c that same motive existed  when she spoke to the other six witnesses.  The prior statements would only have been admissible had they been made before the daughter had a motive to move back w/ her mother.  
US V OWENS [T 395] 484 US 554, {PRETRIAL ID RULE 801(D)(1)(C) FACTS:  Def Owens was charged w/ brutally beating a correctional counselor named J. Foster w/ a lead pipe while Owens was serving time in a fed’l prison.  As a result of the beating, Foster suffered severe memory loss.  Owens’ defense was mistaken identity.  At trial, Foster testified and described portions of the attack, such as feeling blows to his head and seeing blood on the floor.  Foster also testified that when he was interviewed by an FBI agent in the hospital nearly a month after the beating, he named Owens as his attacker and picked out a photo of Owens from an array of photos.  H/e, Foster was unable at trial to identify Owens as the person who had attacked him.  On cross-exam, Foster also testified that he could not remember seeing his attacker, nor could he remember any of the many other people who had visited him while he was hospitalized.  Owens was convicted, and challenged the admissibility of Foster’s pretrial id under Rule 801(d)(1)©.  Owens claimed that Foster was not “subject to cross-exam concerning the statement” b/c his extensive memory loss prevent thorough cross-exam. HOLD:  The Ct held that the prosecution had satisfied the foundation for admissibility under Rule 801(d)(1)(c) and upheld the conviction.  Foster testified under oath and responded willingly to cross-exam questions, and the statute requires nothing more.  The ct could not resist rubbing it in to the defense by pointing out that under the circumstances, ownes had gotten LUCKY compared to most defendants-the victim was unable to repeat his id at trial.  
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	RULE 801(d)(2)(a-e): HEARSAY EXEMPTIONS  PARTY ADMISSIONS 
DECLARANT NEEDS TO BE AVAILABLE !!!

· 801(d)(2):  Party admissions are exempt. May be used for the truth of their contents.  Only an adversary can offer the admission.  Declarant not always a party, but statement may be adopted by a party in the suit. 

	POLICY:  admissions don’t need to be trustworthy and the declarant is usually able to respond b/c he is right there.  The admission doctrine expresses the philosophy of the adversary system in a free society—everyone is responsible for making (or breaking) her own case.  And if admissions are wrong for some reason, the party may take the stand and say why. 
they are statements of a party and if wrong, the party against whom they are admitted can correct them at trial.

BURDEN:  admissions need not be reliable nor based on personal knowledge and they can be in the  term of opinion.  BURDEN IS ON THE PROPONENT.  R104B sufficient to find
	ALLOW EVIDENCE IN
801 (D)(2):: 

1.  STRAIGHT ADMISSION; 802(d)(2)(a)
2.  ADOPTIVE ADMISSION; 802(d)(2)(b)
3.  AUTHORIZED ADMISSION; 802(d)(2)(c)
4.  EMPLOYEE ADMISSION; OR 802(d)(2)(d)
or

5.  CO-CONSPIRATOR ADMISSION 802(d)(2)(e)

	DO NOT ALLOW EVIDENCE IN:
ELEMENTS

-IRRELEVANT

	NOTE:  3 PRINCIPLES
1.  a party cannot offer the party’s own out-of-court statement into evidence as an admission

2.  any statement can qualify as a party admission, regardless of whether it confesses wrongdoing or was in any way against the party’s interests at the time it was made

3.  a party’s out-of-court statement can qualify as an admission regardless of when it was made[T 416]

BROAD ADMISSIBILITY:

1ST there are no limitations other than identity which means that admission need not be against inter to be admitted at trial

2nd admission (other than coconspirator statements generally come in regardless whether the speaker had personal knowledge

3.rd admissions usually come in even if they are conclusory (simply conceding fault or liability), while many standard exceptions reach only statements with high factual content.  

EXAMPLE:   Five  year old Allen is bitten by Clifford, who is owned by an adult named Ben.  Clifford has escaped from a fenced dog un while Ben was at work, and he only learned of the event afterwards.  His neighbor J. Lo told him about the incident.  After talking with her, Ben comments to a clearance at the Animal Control Dept, which as taken Clifford to the pound, that “it’s probably my fault that the child got attacked, since  Clifford has just gotten to  be too big for that fence.”  At trial, Ben raises a hearsay objection to the  testimony by the clerk describing what Ben had said, pointing out that the “statement is conclusory and he didn’t even know what had happened and was relying entirely on what J Lo told him.”  

The objection should be overruled.  Conclusory statements fit the exception, and lack of personal knowledge doesn’t matter, although it may affect weight.  This result usually makes sense, since most such statements reflect at least “circumstantial knowledge” on the part of the  speaker.  Ben presumably knows something about what Clifford might or might not do, and the fact that he apparently accepts what he was told is at some indication that Ben considers Clifford capable of such behavior.  


	DETAIL 

	
	ALLOW EVIDENCE IN
	DEFINED
	DON’T ALLOW EVIDENCE IN
	DEFINE

	
	R 801(D)(2)(A) “STRAIGHT ADMISSION”  “INDIVIDUAL OR A REPRESENTATIVE CAPACITY”

· ELEMENT 1:  OUT OF CT

· ELEMENT 2:  NO PERSONAL KNOWLEDGE & MAY BE CONCLUSORY

· ELEMENT: MUST BE RELEVANT 

· ELEMENT: OTHER PERSON HEARD THE DECLARANT MAKE THE ADMISSION OUT OF CT


	· ELEMENT:  OFFERED AGAINST THE PARTY WHO MADE THE STATEMENT &

· ELEMENT :  OUT OF CT
· ELEMENT :  NO PERSONAL KNOWLEDGE & MAY BE CONCLUSORY
· ELEMENT: MUST BE RELEVANT 
· ELEMENT: OTHER PERSON HEARD THE DECLARANT MAKE THE ADMISSION OUT OF CT
· ELEMENT:  “STRAIGHT ADMISSION”  “INDIVIDUAL OR A REPRESENTATIVE CAPACITY” The proviso prevents a party sued in one capacity from weaseling out of an assertion by claim in that “I made it in a different capacity.”  
out of court statements by a party are admissible against the party at trial ie confessions.  the statement is admissible only against ht ep arty who made it, not against other parties.  

DOG BITE CASE
	
	

	
	R 801(D)(2)(B) ADOPTIVE ADMISSION: PARTY HAS MANIFESTED AN OPINION OR BELIEF IN ITS TRUTH 

ADMISSION BY SILENCE
NEED 4  FOUNDATIONAL ELEMENTS:

· ELEMENT 1.  THE CIRCUMSTANCES MUST SHOW THAT THE PARTY HEARD THE STATEMENT

· ELEMENT  2.  THE PARTY MUST HAVE UNDERSTOOD THE STATEMENT

· ELEMENT  3. THE SUBJECT MATTER OF THE STATEMENT MUST HAVE BEEN W/N THE PARTY’S PERSONAL KNOWLEDGE (THIS  IS AN EXCEPTION OT THE GENERAL RULE THAT PERSONAL KNOWLEDGE IS UNNECESSARY FOR ADMISSIONS) 

· ELEMENT 4.  UNDER THE CIRCUMSTANCES, A REASONABLE PERSON WOULD HAVE DENIED THE STATEMENT HAD IT NOT BEEN TRUE. [T425]

· ELEMENT 1:  OUT OF CT

· ELEMENT 2:  NO PERSONAL KNOWLEDGE & MAY BE CONCLUSORY

· ELEMENT: MUST BE RELEVANT 
	ADOPTIVE ADMISSION:  If X signs a written statement prepared by another or expressly agrees (orally or in writing) with an oral statement by another, X is said to have adopted what the other has written or said.  X has in effect “made the statement  his own,” and it becomes an admission by X.  

FOUNDATIONAL ELEMENTS: 

· ELEMENT:  OFFERED AGAINST THE PARTY &

· ELEMENT .  THE CIRCUMSTANCES MUST SHOW THAT THE PARTY HEARD THE STATEMENT MADE BY A THIRD PERSON
· ELEMENT  .  THE PARTY MUST HAVE UNDERSTOOD THE STATEMENT

· ELEMENT  . THE SUBJECT MATTER OF THE STATEMENT MUST HAVE BEEN W/N THE PARTY’S PERSONAL KNOWLEDGE (THIS  IS AN EXCEPTION OT THE GENERAL RULE THAT PERSONAL KNOWLEDGE IS UNNECESSARY FOR ADMISSIONS) 

· ELEMENT .  UNDER THE CIRCUMSTANCES, A REASONABLE PERSON WOULD HAVE DENIED THE STATEMENT HAD IT NOT BEEN TRUE. [T425] 

· ELEMENT :  OUT OF CT

· ELEMENT :  NO PERSONAL KNOWLEDGE & MAY BE CONCLUSORY

· ELEMENT: MUST BE RELEVANT 

NOTE ON CONDUCT:   Party’s verbal or non-verbal conduct, including silence, coverts a non-party declarant’s out of ct statement into the party’s own admission
ADMISSION BY SILENCE:  A party’s silence can on occasion be enough for a judge to conclude that he party adopted another person’s statement.  If the party remains silent in circumstance when a reasonable person would have denied a statement had it not been true

EXAMPLE:  In a July conversation among Abe, Bob, Carl, and other casual acquaintances in a restaurant, Abe asks Bob, “Where can I get a good pilot to bring in a load of coke?”  Bob replies, “carl brought some stuff in from Colombia last week, ad he’s a good pilot and reliable too.” Don comments, “yeah, he showed real courage since that line of work is dangerous nowadays.” In a trial of Carl and Don for importing cocaine form Colombia in July, the state offers the statement by Bob as an adoptive admission by Carol and Don.

The statement should be admitted: Bob and Carl committed a crime, and the nature of that statement is such that Carol would have denied or disagreed if Bob were lying or mistaken, a point that is reinforced by the presence of acquaintances w ho might spread rumors or tell police.  In silence, Carl made a tacit adoption of Bob’s statement.  Don responded verbally to what Bob said, and  the response builds on and implicitly aggress with Bob.  Hence Don too adopted Bob’s statement. 


	
	

	BURDEN:  FRE 801(B)(2)  ct  to consider “contents of the statement” being offered, although these “are not alone sufficient” to establish authority, agency, or the existence of a conspiracy for purposes of these various parts of the admissions doctrine.  Hence some additional or “independent” evidence is still required
	R 801(D)(2)(c) AUTHORIZED ADMISSION: 
NEED 2 FOUNDATIONAL ELEMENT

· ELEMENT 1.   “SPEAKING AUTHORITY” :  

AND

· ELEMENT 2.  THAT THE DECLARANT’S STATEMENT WAS W/N THE SCOPE OF THE AUTHORITY [t 

· ELEMENT 3:  NO NEED FOR PERSONAL KNOWLEDGE 

· ELEMENT 1:  OUT OF CT

· ELEMENT 2:  NO PERSONAL KNOWLEDGE & MAY BE CONCLUSORY

· ELEMENT: MUST BE RELEVANT 
	R 801(D)(2)(c) 3/5 ELEMENT /AUTHORIZED ADMISSION:  WHEN ONE PERSON k AUTORIZE ANOTHER PERSON l TO SPEAK, STATEMETNS BY l THAT ARE WITHIN THE SCOPE OF HIS SPEAKING AUTHORITY ARE ADISSIBLE AGAISNT k.  Under familiar substantive principles, K is a principal and L is an agent, and agency law would make what L says relevant in claims against K, and sometimes binding.  If L were to negotiate  deals on behalf of K, L’s statements  would be admissible as “verbal acts” in suits against K.  Under FRE 801(d)(2)(C), much of what L says is admissible against K even if those statements were not verbal acts.  
FOUNDATIONAL ELEMENT:  a party seeking to admit an “authorized admission” must offer foundational evidence showing that the declarant had:

· ELEMENT:  OFFERED AGAINST THE PARTY &

· ELEMENT .  “SPEAKING AUTHORITY”  IF A PARTY AUTHORIZES A THIRD PERSON TO SPEAK FOR HER, STATEMENTS BY THAT PERSON W/N THE SCOPE OF HIS SPEAKING AUTHORITY ARE TREATED AS ADMISSIONS OF THE PARTY.  “SPEAKING AUTHORITY” :  If the relationship between K and L requires L to speak in order to be effective, authority to speak is implied and it does not matter that there is no additional indication that L is authorized to speak.  Examples include brokers and lawyers.  In other situations, the relationship does not necessarily bring speaking authority, and additional proof is necessary: thus the spousal relationship does not imply authority by one to speak for the other.  

· ELEMENT .  THAT THE DECLARANT’S STATEMENT WAS W/N THE SCOPE OF THE AUTHORITY [t 428]

· ELEMENT :  NO NEED FOR PERSONAL KNOWLEDGE 

· ELEMENT :  OUT OF CT

· ELEMENT :  NO PERSONAL KNOWLEDGE & MAY BE CONCLUSORY

· ELEMENT: MUST BE RELEVANT 

EXAMPLE:  Broker Fran is authorized to sell a barn for owner Everett.  Fran tells buyer Greg “the barn was built ten years ago.” After the sale, the barn burns down.  Greg sues Everett for break of contract, alleging that the barn was not built to code” b/c it lacked a sufficient sprinkler system.  Everett claims the barn “was built 30 years ago and complied with the building requirements of that day.” At trial, Greg proposes to testify to what Fran said, as proof that the barn was built ten years ago.
Fran’s statement fits the exception when offered against Everett, even if Fran did not have personal knowledge of the construction date.  
	
	

	
	R 801(D)(2)(d) EMPLOYEE
NEED 3 FOUNDATION ELEMENTS

· THE DECLARANT WAS THE ADVERSARY’S “AGENT OR SERVANT”

· THE STATEMENT CONCERNS “A MATTER W/N THE SCOPE OF THE AGENCY OR EMPLOYMENT”

· THE STATEMENT WAS “MADE DURING THE EXISTENCE OF THE RELATIONSHIP”

· ELEMENT 1:  OUT OF CT

· ELEMENT 2:  NO PERSONAL KNOWLEDGE & MAY BE CONCLUSORY

· ELEMENT: MUST BE RELEVANT 


	R 801(D)(2)(d) 4/5 ELEMENT/EMPLOYEE Non-party declarant who is a party’s agent or employee makes a statement related to the agency or employment[t 416]  what an agent or employee said was admissible against his employer only if the employee had “speaking authority.: agents who act for their principal, and  truck drivers and others whose work sometimes leads to accidents and suits against the employer (respondeat superior) might lack such authority, so what they said would not  be admissible against the employer.  Modern courts hold that speaking authority is unnecessary, so long as the employee or agent speaks to a subject w/n the scope of his duties.  
FOUNDATIONAL ELEMENTS:

· THE DECLARANT WAS THE ADVERSARY’S “AGENT OR SERVANT” statements by an agent or employee are admissible against the employer provided the employee was speaking about a matter w/n the scope of his duties.  
-NOTE ON AUTHORITY TO SPEAK:  A declarant’s authority to speak is a byproduct of AGENCY LAW PRINCIPLES  ,which imply both authority and the scope of the authority from the declarant’s relationship to a party

· THE STATEMENT CONCERNS “A MATTER W/N THE SCOPE OF THE AGENCY OR EMPLOYMENT”
· THE STATEMENT WAS “MADE DURING THE EXISTENCE OF THE RELATIONSHIP”
· ELEMENT :  OUT OF CT

· ELEMENT :  NO PERSONAL KNOWLEDGE & MAY BE CONCLUSORY

· ELEMENT: MUST BE RELEVANT 
· ELEMENT:  OFFERED AGAINST THE PARTY 

	
	

	
	R 801(D)(2)(e) CO CONSPIRATOR
NEED 3 FOUNDATIONAL ELEMENTS

NOTE OF STANDARD

CASE:  BOURJAILY V US 

BURDEN:  the judge must find these facts by a preponderance of the evidence before the statement will be admitted pursuant the FRE 104(a) statement itself is not sufficient to establish the existence of a conspiracy.
	R 801(D)(2)(e) 5/5 ELEMENT/CO CONSPIRATOR  Non-party declarant is a party’s colleague in mischief and makes a statement furthering their joint unlawful purpose[t 416]
FOUNDATIONAL ELEMENTS:

· ELEMENT:  OFFERED AGAINST THE PARTY &
· ELEMENT:   the declarant was the D’s co-conspirator.  Co-conspirators are two or more people who knowingly join together to commit an illegal act
· ELEMENT:.  the statement was made “during the course of” the conspiracy.  This foundational element requires that statements be made while the conspiracy is ongoing, before it is abandoned and before its aims have been finally accomplished
· ELEMENT:  the statement was made “in furtherance of” the conspiracy.  This foundational element requires that statements be generally promotive of a conspiracy’s goals.  [T 435]
STANDARD:  r104a required the trial judge to determine whether the govy had established a sufficient foundation for leonardo’s statements to be admissible against the D, and decided that the govy had to convince the trial judge of the sufficient of the foundation only by a “preponderance of the evidence. 

R 801(d)(2):  provides that the contents of hearsay statement can be considered but are not alone sufficient to establish “the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered. [t 437]

-usually conspiracy charges support use of the exception, but it can be invoked even if no conspiracy is charged, or charges are dismissed or lead to acquittal

-statements further a conspiracy if they seek to drum up business “you count  on X to get what you need,” encouraging continued adherence to the venture “don’t worry, we can count on X” or keep conspirators abreast of developments (x has found a substitute pilot” statements made to under cover agents can satisfy the requirements (their purpose may still be to further the venture even if they do not achieve that purpose, but not statements knowingly made to the police

WHY PROSECUTOR DON’T FILE CONSPIRACY CHARGE:  Prosecutors can offer co-conspirators’ statements into evidence regardless of whether a defendant is charged w/ conspiracy.  To satisfy the foundational elements for offering co-conspirator statements into evidence, prosecutors need only convince judges by a “preponderance ofhte evidence” that a declarant and the def were co-conspirators.  By contrast, charging a def w/ conspiracy req prosecutors to prove beyond a reasonable doubt that a conspiracy existed.  
	
	

	CASES

BOURJAILY V US [T 444] 483 us 171 {CO CONSPIRATOR FOUNDATIONAL ELEMENTS) FACTS:  In Bourjaily, the defendant was charged with conspiring with Angelo Lonardo to distribute coke and w/ possession of coke for sale.  An FBI informant had  arranged to sell a kilo of coke ot Lonardo.  Lonardo mentioned that  he had a friend (who turned out to the def) who wanted to know  more about the quality and price of the coke, and the informant spoke w/  the def by phone before  the sale was finalized.  Lonardo later arranged to buy the drugs form the informant in a parking lot  and that the plan was to transfer the drugs form the informant’s car to the defendant’s.  After the drugs were transferred to the defendant’s care, both Lonardo and the defendant were arrested.  HOLD:  The ct held that Lonardo’s statements to the FBI informant were admissible in evidence against the def as admissions  of a coconspirator.  The court noted that rule 104(a) req the trial judge to determine whether the govy had established a sufficient foundation for Lonardo’s statements to be admissible against the def, and decided that the govy had to convince the trial judge of the sufficiency of the foundation only by a “preponderance of the evidence.”  That is, the govy had to prove by a preponderance often evidence (not beyond a reasonable  doubt) that a conspiracy actually existed between the defendant and Lonardo, and that Lonardo’s statements were made in the course of and in furtherance of the conspiracy.  HOLD 2 the court then ruled that in deciding upon the sufficiency of the foundation, the trial judge could consider Lonardo’s statement themselves.  The ct state  that “we think that there is little doubt that a co-conspirator’s  statements could themselves be probative of the existence of a conspiracy and the participation of both the def and the declarant in the conspiracy.”  The court cited the language of rule 104(a) to support its holding that hearsay statements were admissible to prove foundational facts: “in making its foundational determination, it (the court) is not bound by the rules of evidence except those w/ respect to privileges.”  LATER HOLDING:  congress amend 801 to ensure that a hearsay statement alone was not sufficient to establish the foundation for any type of vicarious admission.  Thus, rule 801(d)(2) currently provides that the contents of  hearsay statement can be considered but are not alone sufficient to establish “the existence of the conspiracy and the participation therein of the declarant and the party against who m the statement is offered.”  
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	RULE 803: HEARSAY EXCEPTIONS: AVAILABILITY OF DECLARANT IMMATERIAL

· 803(1): Present sense impression.
FE:

· Statement describes or explains an event or condition.  Event doesn't have to be unusual

· Statement is made while the declarant is perceiving the event or condition - must establish that the declarant had personal knowledge

· Must be made during or immediately after an event - "substantial contemporaneity" 

· 803(2): Excited utterance - Declarant does not have to testify but usually does.
FE:

· Statement relates to a startling event or condition

· Declarant makes the statement while under the stress of the excitement caused by the event or condition (though can have greater lapse of time than (1)). 

· Both subjective and objective components - declarant must be personally startled and the event must be one which most reasonable people would find unusual and startling

· Doesn't necessarily have to be spontaneous - i.e. bystander may ask "what happened to you?"
· 803(3): Declarant’s then existing mental, emotional of physical condition – Statements re SOM are generally considered trustworthy b/c no problems with 1) memory or 2) perception.  Dangers still are 1) ambiguity and 2) sincerity.  
FE:

· Statements of presently existing internal condition or beliefs 

· Limited by excluding statement of memory or belief to prove the fact remembered or believed

· May be used to prove the declarant's state of mind 

· May be used to prove the declarant's conduct in conformity with the state of mind 

	BURDEN:  Party who desires that the hearsay statement gets in under FRE 803 has a burden of convincing a judge beyond the preponderance of the evidence that the foundational evidence exists.  

PURPOSE:  803 exceptions admitted for the truth of the matter DUE TO TIMING


	ALLOW EVIDENCE OF WITNESS:

803(1):  PRESENT SESNE IMPRESSION
FE: 1. out of ct 2.  statement 3.  declarant’s availability is immaterial
obj and subj subelements

 OR
802(2) EXCITED UTTERANCE OR
FOUNDATIONAL ELEMENTS

803(3) THEN EXISTING MENTAL, EMOTIONAL, OR PHYSICAL CONDITION 
803(4) STATEMENTS FOR PURPOSES OF MEDICAL DIAGNOSIS OR TREATMENT

803(5)PAST RECOLLECTION RECORDED; REFRESHING RECOLLECTION R 612

803(6) & 803(7):  BIZ RECORDS
803(8) PUBLIC RECORDS

rule 803(8)(c)
	DO NOT ALLOW EVIDENCE OF WITNESS:

 803(6) & 803(7):  BIZ RECORDS: TRUSTWORTHINESS OR DOUBLE HEARSAY

803(8) PUBLIC RECORDS: POLICE RECORDS

IRELEVANT

	NOTE: 
Presence of the declarant in the ct is not necessary [t 452]

Two hurdles must be passed to all the evidence in:  admissibility and then judges discretion under 403 highly prejudicial 

UNRESTRICTED EXCEPTIONS:  these exceptions may be invoked regardless whether the declarant testifies or is avaible as a witness.  

	DETAIL 

	
	ALLOW EVI OF WITNESS
	DEFINED
	DO NOT ALLOW EXAM OF WITNESS
	DEFINE

	
	803(1):  PRESENT SESNE IMPRESSION 
	803(1):  PRESENT SESNE IMPRESSION Contemporaneous statements are considered to be trustworthy b/v he  narrow time gap between the event and the statement obviates memory problems and reduces a declarant’s chance to reflect and make up a lie. [t 456]
[IMMEDIACY, DESCRIPTION, & PERCEPTION]
FRE 803(1) recognizes an exception for statements “describing or explaining a condition made while the declarant was perceiving the event or condition, or immediately thereafter.” the statement must be made either contemporaneously w/ the event or  only a few seconds afterwards and it must describe the event.  
· ELEMENTS: STATEMENT DESCRIBING OR EXPLAINING EVENT OR CONDITION

· ELEMENTS:  STATEMENT MADE WHILE THE DECLARANT WAS PERCEIVING THE EVENT OR CONDITION OR IMMEDIATLEY THEREAFTER

· NARROW, VERY NARROW TIME GAP

EXAMPLE:  in the trial of Martha S.  for murdering Cabbage, the state offers testimony by Walaski that she telephoned Cabbage between 5:30 and 6 on the day of his murder, and that Cabbage told Walaski that his friend Oprah was talking to “some guy” at the door.  Other evidence indicated that Martha had gone to the house of a friend of Oprah.  
What Cabbage told Walaski on the phone fits the exception:  it was spontaneous, as the events were happening at the moment of speaking; it described those events; the speaker was perceiving what he described.  


	
	

	
	802(2) EXCITED UTTERANCE
FOUNDATIONAL ELEMENTS

KEY ELEMENTS:  EXTERNAL STIMULUS, EXCITEMENT & RELATION TO AN ACT OR EVENT
	FOUNDATIONAL ELEMENTS:  

· ELEMENT:. EXTERNAL STIMULUS the statement relates to a startling event or condition
· ELEMENT:.  EXCITEMENT: the declarant makes the statement while under the stress of excitement caused by the event or condition
· ELEMENT:. PERSONAL KNOWLEDGE the declarant has first-hand knowledge of the event.  The  personal knowledge element isn’t stated explicitly in the rule, but the advisory committee note to the rule 803 states that personal knowledge is an implicit requirement of all hearsay exceptions.  Copying the words of a former advertisement for a brand of spaghetti sauce, the advisory committee might have said about a personal knowledge requirement, “it’s in there.”  [t 456]
· ELELMENT:  RELATED TO EVENT:  an excited utterance must RELATE TO an exciting act, event, or condition, but the req connection is looser than what is required for present sense impression 
OBJ AND SUBJECTIVE REQUIREMENTS:

OBJECTIVE:  an event must be one which most reasonable people would find unusual and startling.  

SUBJECTIVE:  declarant has to be personally startled.  [t 457]

[EXTERNAL STIMULUS, EXCITEMENT, AND RELATION]
	
	

	POLICY:  Memory problems are non-existent, since the condition or belief Is simultaneous w/ the statement.  Perceptual problems are also largely absent, on the theory that declarants are more reliable observers and reporters of their inner selves than of the outside world.

MUTUAL LIFE POLICY:  WHENEVER THE INTEITON IS OF TISELF A DISTINCT AND MATERIAL FACT IN A CHAIN OF CIRCUMSTNACES, IT MAY BE PROVED BY CONTEMPORANEOUS ORAL OR WRITTEN DELCARATIONS OF THE PARTY.. Where ever The bodily or mental feelings of an individual are material to be proved, the usual expressions of such feelings are original and competent evidence.   [t 467] 

POLICY:  When the declarants directly assert their beliefs, feelings, emotions, physical conditions, and the like, non-hearsay analysis doesn’t work.  DECLARANT’S INNER WORLD.  Must be contemporaneous assertions  USED TO PROVE STATE OF MIND

ALLOWED B/C memory problems are non-existent, since the condition or belief is simultaneous w/ the statement.  Perceptual problems are also largely absent, in the theory that declarants are more reliable observers and reporters of their inner selves than of the outside world[t 465]

MUTUAL LIFE:  policy
	803(3) THEN EXISTING MENTAL, EMOTIONAL, OR PHYSICAL CONDITION-STATE OF MIND
KEY ELEMENTS:  STATEMENT MUST DESCRIBE EXISTING PHYSICAL CONDITION OR MENTAL STATE OF THE SPEAKER

MEDICAL COND KEY ELEMENTS:  STATEMENT MUST DESCRIBE CONDITIN OR SYMPTIONS (INCLUDING HSIOTRY OR CAUSE) AND MUST BE REASONABLY PERTIENT TO TREATMENT OR DIAGNOSIS
	ELEMENTS:  

1.   ALLOW STATEMENTS ABOUT DECLARANT’S INNER BELIEFS

MOST LIKELY DON’T ALLOW OUTER BELIEF

STATEMENTS ABOUT THE DECLARANT’S MENTAL STATE MAY BE USED TO PROVE 

A) THE MENTAL STATE ITSELF OR

B) FUTURE CONDUCT OF THE DECLARANT

2.  CONTEMPORANEOUS

EXCLUDE FROM ITS SCOPE A STATEMENT OF MEMORY OR BELIEF TO PROVE THE FACT REMEMBERED OR BELIEVED [T 465]


	
	

	POLICY [T 474] the likely trustworthiness of statements made to treating medical personnel is transparent.  most declarants will be careful and accurate when describing their present and past physical condition to someone who will treatment them medical.  YOU DID WHAT WITH MY SPLEEN??? I MEANT TO SAY THAT I WAS INTEREST IN GENE THERAPY!!!
BURDEN:  SO LONG as the judge concludes that the statement was “reasonably pertinent to diagnosis or treatment.”
	803(4) STATEMENTS FOR PURPOSES OF MEDICAL DIAGNOSIS OR TREATMENT
FE

MENTAL STATE OF LATER CONDUCT
	803(4) STATEMENTS FOR PURPOSES OF MEDICAL DIAGNOSIS OR TREATMENT

FOUNDATIONAL ELEMENTS:
ELEMENT:  THE STATEMENT WAS MADE FOR PURPOSES OF MEDICAL DIAGNOSIS OR TREATMENT

ELEMENT:  THE STATEMENT DESCRIBES 
A.  THE DECLARNAT’S MEDICAL HISTORY; 
B. THE DECLARANT’S PAST OR PRESENT SYMPTOMS, PAIN OR SENSATION OR 
C.  THE  INCEPTION OR GENERAL CHARACTER OF THE CAUSE OR EXTERNAL SOURCE OF THE  DECLARANT’S SYMPTOMS, PAIN OR SENSATIONS

ELEMENT:.  THE MATTERS IN THE STATEMENT ARE REASONABLY PERTINENT TO DIAGNOSIS OR TREATMENT

USED FOR 1.  PHYSICAL CONDITION 2.  PROVING MENTAL STATE OR 3.  PROVING FUTURE CONDUCT:  MOTIVE OF LATER CONDUCT:  ONE way to prove a person did something is to prove he intended to do it.  the state-of-mind exception can be used in this way.  if the question is hwere Y went to Chicago on Monday afternoon, proof that on Monday Y said “I’m going to Chicago this afternoon” could be used to prove the point.
HILLMON CASE:  a beneficiary of policies on the life of Hillmon sued the insurance carriers to collect.  the question was whether  a body found at crooked creek was that of Hillmon or Walters.  The companies claimed Hillmon and Walters went west from Wichita, and that Hillmon and another Killed Walters to collect on Hillmon’s policies. The companies offered letters from Walters to his fiancée and sister saying he was “going west with a man by the name of Hillmon.” who “promised me more wages than I could make at anything else.” the court approved. the letters were “competent not as narratives of facts” nor as proof that Hillmon “actually went away from Wichita,” but could be used to show Walters “had the intention of going, and of going with Hillmon, which made it more probable both that he did go and that he went with Hillmon. 

US V ANNUNZIATO:  company president that union leader called and asked for bribe; court says forward-looking statement of intent is more reliable as proof of past fact that motivates the speaker than as proof that speaker later acted as he intended
	
	

	POLICY:  lack of time to fabricate or forget.  in each case, the state that is admitted must have been made soon after the event to which the statement refers.  
rule 803(1) requires that the statement be made during the even or “immediately thereafter.” rule 803(5) requires that the matter be recorded or adopted when the matter was fresh which is looser standard
	803(5)PAST RECOLLECTION RECORDED; REFRESHING RECOLLECTION R 612

KEY ELEMENTS   1.  INSUFFICIENT MEMORY ON THE PARTO F THE WITNESS 2. STATEMENT CORRECLTY REFLECIGN PASTMEMORY 3. MADE OR ADOPTED WHEN 4. THE MATTER WAS FRESH IN HIS MEMORY
	NOTE ON LEADING QUESTIONS1st:  questioners can use leading questions to remind witnesses of the  forgotten info.  while under rule 611c leading questions are not ordinarily allowed during direct examination, an exception that most judges recognize occurs when an attorney is refreshing the memory of a witness who apparently knows the info the attorney is seek but has momentarily forgotten it. 
FOUNDATIONAL ELEMENTS:

ELEMENT.  The declarant is testifying as a witness in the case in which the statement is offered.  unlike the other rule 803 exceptions, rule 803(5) makes a declarant’s presence on the witness stand quite material: the  declarant has to testify for an out-of-court statement to be admissible.

ELEMENT.  the declarant at one time had personal knowledge of the matter about which declarant is asked.

ELEMENT:.  the declarant presently has insufficient info to testify fully and accurately about the matter. in other words, the declarant has to be present, and the declarant’s recollection has to be lacking

ELEMENT:.  the declarant set forth the matter in a written memo or record, or had adopted antoher person’s written memo or record

ELEMENT:.  at the time that the declarant made or adopted the written memo or record, the matter was fresh in the witness’ memory

ELEMENT:.  the declarant testifies that the written memo or record is accurate
NOTE -DECLARANT HAS TO TESTIFY THAT THE WRITTEN STATEMENT WAS CORRECT AT THE TIME THE DECLARANT MADE IT [T 481]
NOTE ON IN EVIDENCE AND ORAL:  writing may be read to thejury, but under FRE 803(5) may not itself be received as an exhibit unless offered by an adverse party
NOTE ON DIFFERNCE BETWEEN RULES past recollection recorded and refreshing recollection  :  the difference on refreshing memory and past recollection recorded paves the way to admit prior statements by a satisfying witness as proof of what they assert, while refreshing memory simply allows use of  prior statements to enable the witness now to describe what she had forgotten.  


	
	

	POLICY:  NECESSITY AND TRUSTWORTHINESS:  
NECESSITY;  an evidence rule requiring foundational testimony form all employees with personal knowledge of transaction-relate events would be at best tremendously burdensome and at worst (especially given employee turnover) impossible to satisfy

TRUSTWORTHY:  trustworthiness result form regularity of record keeping and commercial reality.  records are likely to be accurate when they are prepared according to regular biz practices by employees whose continued employment rest on knowingly the following those practice. entities need to establish and follow regular and reliable procedures for reason that have nothing to do with litigation
SELF-SERVING DOCUMENTS:  document must be made in the regular course of biz w/n the meaning of the hearsay exception b/c the “biz of the (RR) is the RR biz,” not litigating.  

BURDEN:  so long as a judge is convinced that an entity established and followed routine procedures, and those procedures are generally trustworthy the resulting record is very likely to be admitted into evidence.  [t 489]
	803(6) & 803(7):  BIZ RECORDS
	Rule 803(6) allows organizations to prove facts by introducing its records into evidence, whether those records consist of traditional paper documents or data stored in computers.  \

FE:  the foundational elements of the biz records exception are as follows:
ELEMENT:.  a biz entity seeks to offer into evidence a “memo, report, record, or data compilation, in any form, of acts, events, or conditions, opinions or diagnoses.”

{this is broad language, intended to include almost every imaginable form that a biz record might take.}

ELEMENT:.  the info in the written material was entered “at or near the time” that the events referred to in the material occurred.

{this element tries to assure trustworthiness by requiring that the declarant’s recollection of an event be fresh at the time info is entered into the record}

ELEMENT:.  info contained in the written material was provided by persons w/ personal knowledge

ELEMENT:.  info contained in the written material relates to an activity which the biz regularly conducts

{that the info in a record pertains to a biz regular activities also foster trustworthiness}

ELEMENT:.  it is a regular activity of the biz to prepare such written material.  

{again, the regular pattern of recording the info fosters trustworthiness.}

BIZ DEFINED:  the term biz means a “biz, institution, association profession, occupation, and calling of every kind whether or not conducted for profit.”  

WHO CAN TESTIFY:  evidence satisfying these foundational requirement must be “shown by the testimony of the custodian or other qualified witness.” [t 487] when a large entity offers biz records into evidence, its foundational witness often is a custodian of records who knows how the entity prepares and maintains its records, but who has no first hand knowledge of the vents described in any particular record.  a custodian’s testimony typically describes the entity’s usual record-keeping procedures, and assures the judge that the records before the court were made in conformity to those procedures. 
ie doctor’s records 
	LACK OF TRUSTWORTHINES
or

DOUBLE HEARSAY
	BIZ RECORD LACK OF TRUSTWORTHINESS:  biz records are inadmissible if “the source of info or the method or circumstances of preparation indicate lack of trustworthiness.”  
BURDEN:  this phrasing puts the onus on a party seeking to exclude a biz  record form evidence to convince a judge that an otherwise-qualified biz record is untrustworthy. [t 488]
DOUBLE HEARSAY:  JOHNSON V LUTZ:  CT didn’t allows  officers accident investigation report into evidence.  the court said that the officer’s report did not qualify as a biz record b/c  the police officer didn’t personally observe what happened.  rather, the report was “made from the  hearsay statements of 3rd persons who happened to be present at the scene of the accident when he arrived.  THE BIZ RECORD EXCEPTION WAS NOT INTENCED TO PERMIT THE RECEIPT  IN EVIENCE OF ENTRIES BASED ON VOLUNATRY HEARSAY STATEMENT BY 3RD PARTIES NOT ENEGAGED IN THE BIZ OR UNDER ANY DUTY IN RELATION THERETO. [T 491]
outsider(no

insider(yes

803(6) if the source of info or the method or circumstances of prep indicate lack of trust worthiness CT considers:

1.  record made in anticipation of litigation

2.  its  importance  apart from litigation
3.  presence or absence of motives to fabricate among those preparing record, simplicity or complexity of matters recorded

4.  the training or experience of the preparers

5.  whether the record is offered by or against the entity that prepared it.
NOTE!!!! ANYONE ACTING AS  AGENT OF POLICE THEN THEY ARE THE AGENT!!!!!  

	BURDEN:  public records are admissible unless circumstance indicate a lack of trustworthiness.  against, this phrasing  puts the burden on a party seeking to exclude otherwise-admissible public records to convince a judge that they are unreliable. [t 496] 
	803(8) PUBLIC RECORDS
rule 803(8)(c)
	803(8) PUBLIC RECORDS  Applies to “records, reports, statements or data compilations, in any form, of public offices or agencies.  this language encompasses public agencies at all levels of government, federal, state, and municipal.
INTERNAL RECORDS:  RULE 803(8)(A) applies to written records of the activities of a public office or agency.  this subsection makes admissible records that pertain to a public agency’s internal affairs, such as a purchasing office’s receipts and disbursements or a sheriff office’s ‘return of service’ on a subpoena
EXTERNAL RECORDS RULE 803(8)(B) applies to records of matter observed by public servants who had an official duty to observe and report them.  The phrase “matters observed” indicates that public employees must have personal knowledge of the info in their reports.  this subsection makes admissible reports pertaining to the infinite variety of task that public employees carry on in the outside world as part of their duties
ie restaurant inspections, police officer’s reports, 

CRIME CASES:   rule 803(8)(c):  applies to records of factual findings resulting form an authorized investigation.  such reports are admissible in civil cases and, if offered by a defendant against the government in criminal cases.  
BEECH V AIRCRAFT:  the court stated that “as long as the conclusion is based on a factual investigation and satisfies the rule’s trustworthiness requirement, it should be admissible alone with other portions of the report.”  a judge may exclude an opinion in an investigatory report not the  ground that it is unreliable, but not on the ground that it constitutes an opinion as opposed to a fact [t 497]
	LIMITS RULE 803(8)(B) police records
TRUSTWORTHINESS
	PO CRIME RECORDS:  reports pertaining to “matters observed by police officers and other law enforcement personnel are inadmissible in criminal cases.  
the language of the statue has no provision allowing criminal defendants to offer policy agency reports into evidence against the government, but most courts allow them to do so.[t 496]

TRUSTWORTHINESS:  rule 902 the certification stamp or seal establishes the public record’s genuiness.  rule 1005 the copy is admissible to prove the contents to the original public record.  

	CASES/RULES

US V ANNUNZIATO 293 F2D 373 [t 468] {RULE 803(3)  provides an ie of a liberal reading of rule 803(3).  FACTS:  annunziato and others were charged w/ unlawfully asking for and receiving kickbacks on various construction projects.  as proof that annunziatio had taken kickbacks, the govy called a witness who testified that he head been told by his father, a building contractor, that “annunziato has asked me for some money.  On the bridge project, so I’m going to send up $250 to him.” HOLDING:  Standing that courts sometimes have to accept SOME ALLOW ALONG WITH PURE METAL, the ct admitted the entire assertion under rule 803(3)..  The “pure metal”  (the declarant’s “inner world” intention to send Annunziato $250) swept in the alloy (the declarant’s “outside world” assertion that Annunziato had asked for money) b/c in he circumstances of that case, it made no sense to deem one portion trustworthy and the other portion not.  The court noted that the  statement had been made at a time when the event was fresh in the declarant’s mind, the vent was w/n the declarant’s personal knowledge, and the outside fact was integrally related to the state of mind.  
MUTUAL LIFE INS CO V HILLMON 145 US 285 [ 467] {R 803(3)}  FACTS:  In Hillmon, Hillmon’s alleged widow sued to collect the proceeds of life insurance policies that her husband had taken out w/  four different life insurance co shortly before heading wst from Kansas, supposedly hoping to buy a ranch.  Mrs.  Hillmon claimed that her husband had died, and presented as proof a badly burned corpse found by the side of a campfire in Crooked Creek, CO.  The insurance co disagreed, claiming that the corpse was Walters, a man who disappeared around the same time as Hillmon.  The insurance companies contended that Hillmon tricked Walters into accompanying him west so that Hillmon could bump off Walters and present the corpse as Hillmon’s to collect the insurance proceeds.   As evidence that Walters  had accompanied Hillmon, and that therefore it might have been Walters’ corpse by the campfire, the life insurance companies offered into evidence letters written by Walters to relatives shortly before he disappeared.  In a portion of one letter, written to his “sweetheart” Alvina Kasten in 1879, Walters stated that he “will leave here to see part of the country which I never expected to see when I left home, as I am going with a man by the name of Hillmon, who intends to start a sheep ranch.”  HOLD:  Ct held  that the letters were admissible to prove that Walters accompanied Hillmon o Crooked Creek.  Identifying the policy now inc into rule 803(3) the court held that “whenever the  intention is of itself a distinct and material fact in a chain of circumstances, it may be proved by contemporaneous oral or written declarations of the party…Where ever the bodily or mental feelings of an individual are material to be proved, the usual expression of such feelings are original and competent.”  RULE:  an assertion of a declarant’s then –existing intention to perform a future act is admissible to prove that the declarant followed through and did it.   
US V PHEASTER [T 472] 544F2D 353 {rule 803(3) }FACTS:  defedant “angelo” and others were charged  w/ kidnapping Larry Adell, the 16 yr old son of a Palm Springs multimillionaire.  The prosecution offered evidence that, shortly before he disappeared, Larry had told a friend that “I’m going to meet Angelo at Sambo’s North at 9:30 PM to pick up the free pound of marijuana he promised me.”  HOLD The court  upheld the prosecution’s contention that Larry’s statement was admissible to prove that Angelo had met with Larry.  At the same time, in an usual displace of judicial humility, the ct stated that it “recognized the force of the defense objection to the application of the Hillmon doctrine in the instant case.”  The ct noted that “when hearsay evidence concerns the declaran’t statement of his intention to do something w/ another  person, the Hillmon doctrine requires that the trier of fact infer from the state of mind of the declarant the probability of a particular act not only by the declarant but also by the other person….a much more significant and troubling objection is based on the inconsistency of such an inference with the state of mind exception.  HOLD 2 Moreover, the court quoted form the notes of the house committee on the judiciary commenting on then proposed rule 803(3), which stated that “the committee intends that the rule be construed to limit (the hillmon doctrine) so as to render statements of intent by a declarant admissible only to prove his future conduct, not the future conduct of another person.  SPLIT h/E, while the pheaster court acknowledged that  “the matter is certainly not free from doubt,” a prior ca decision helped to persuade the court that rule 803(3) left the Hillmon decision “undisturbed.”  In HILLMON, THE SUPREME CT HAD SAID THAT Walters’ letters were admissible to prove that Walters went west “and that he went w/ Hillmon.”  Thus, under the Hillmon reasoning, Larry’s comment was admissible to prove that he met w/ Angelo.  
BEECH AIRCRAFT V PAINEY 488 US 153, {RULE 803(8)(C) [T 496]:  FACTS  Case grew out of a crash of a navy training airplane.  The flight instructor’s husband sued the aircraft’s manufacture, claiming that equipment malfunction had caused the crash; the manufacture claimed that pilot error was responsible.  The navy appointed a naval officer to investigate and prepare a report on the cause often crash.  The manufacture offered the report into evidence, and the court held that it was admissible under rule 803(8)(c).  ISSUE:  One issue concerned the meaning of the phrase “factual findings.”  From “opinions” and contended that rule 803(8)(c) made only former admissible.  Under the Plaintiff’s desired interpretation, the investigator’s statement that “the aircraft’s engine  was operating at the time of impact” might constitute an admissible “factual finding.” By contrast, the investigator’s statement that “the most probable cause of the accident was the pilot’s failure to maintain proper interval” would constitute an inadmissible opinion.   HOLD:   the ct rejected the plaintiff’s position based on the generally liberal thrust” of the FRE, the legislative history of Rule 803(8)(c) and the linguistic difficulties inherent in trying to distinguish a “fact” from an “opinion.”  The court stated that “as long as the conclusion is based on a factual investigation and satisfies the rule’s trustworthiness req, it should be admissible along with other portions of the report.”  Thus, a judge may exclude an opinion in an investigatory report on the ground that it is unreliable, but not on the ground that it constitutes an opinion as opposed to a fact.   
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	RULE 804: HEARSAY EXCEPTIONS: DECLARANT UNAVAILABLE

Relevant rules - Must meet (a) and (b):

· 804(a): Definition of “unavailability”:
1) Exempted by court b/c of privilege – so could testify on some matters, but not others (proper).
2) Persistent refusal to testify on subject even at order of court (improper).
3) Unable to remember
4) Unable to be present b/c of death, physical or mental infirmity – judge can hold foundational hearing to determine the extent of infirmity.
5) Unable to procure by process or other means – genuine and timely efforts. 
· 804(b)(1), Former testimony. 

FE:

· Testimony was given at a qualifying hearing or deposition under oath

· The party against whom the testimony is now offered had an opportunity and similar motive to develop the testimony at the earlier proceeding.    

· Similar motive:  promotes fairness by assuring that the party had the incentive to question; consider the former amounts in dispute, purpose of proceeding and burden of proof

· Generally satisfied when:

1) The person who wants the testimony out had previously offered it
2) The opposing party had an opportunity to cross-examine the declarant
3) Civil only - Offered against a party whose “predecessor in interest” had an opportunity and similar motive to cross-examine the declarant (broadly interpreted by courts).  
· 804(b)(2), Dying declarations
FE:

· Unavailable but not necessarily deceased.
· Declarant believed death imminent -  may be shown by direct or indirect.  Both subjective and objective (e.g., toothache won’t count). 
· Concerns cause or circumstances of death
· Only for prosecution in homicide or civil cases
· 804(b)(3), Statement against interest – Not neutral (like admission) but does not have to be party.  Judge may allow in neutral statements or statements in interest with, or may excise.  Check that not 801(d)(2):

FE:

· "A reasonable person in the declarant's position would not have made the statement unless believing it to be true".

· At the time the statement was made the statement was:

· contrary to the declarant's pecuniary or proprietary interest;

· tended to subj. the declarant to civil or criminal liability; or

· tended to render invalid a  claim by the declarant against another

· May need to show declarant’s motive and knowledge to show if against interest; also, motives could be conflicting—may turn on judge’s decision as to which predominant in mind of declarant

· If criminal Δ offering which exposes declarant and exculpates Δ, must also show corroborating circumstances clearly indicate trustworthiness.

	SUMMARY:   

	POLICY: TRUSTWORTHY & NECESSITY                          
	ALLOW EXAM OF WITNESS:

E1:  UNAVAILABILITY 804A

FRCP 32, 5 RULES
&

E2:

A.  FORMER TESTIOMONY 804(B)(1)

B.  DYING DECLARATION 804(B)2

C.  STATEMENTS AGAINST INTEREST 804(B)3


	DO NOT ALLOW EXAM OF WITNESS:

 IRRELEVANT

	NOTE:  NEED TO PASS TO HOOPS:  1.  UNAVAILABLE AND AND AND !!!!!  2. EXCEPTION 

	DETAIL 

	
	DO NOT ALLOW EXAM OF WITNESS
	DEFINED
	DO NOT ALLOW EXAM OF WITNESS
	DEFINE

	
	UNAVAILABILITY 804A
5 RULES
	UNAVAILABILITY:  some hearsay exceptions can be used only if the declarant is shown to be unavailable 
804(a)(1) A DECLARNT IS UNAVIALITLE IF A JUDGE UPHOLDES THE DECLARNT’S CLIAM OF PRIVILEGE W/ RESPECT TO THE SUBJECT MATTER OF THE DECLARANT’S PRIOR STATEMENT in this situation, its possible that a declarant will testify in person on some matters, yet be “unavailable” with regard to the subject matter of the prior statement ie self-incrimination, ATTORNEY CLIENT, DOCTOR PATIENT, PRIEST AND RELIGIOUS PERSON
SHOW UNAVAILABLE BY 1.  SUBPEONA, HIRE AN INVESTIGATOR,  SEARCH HOSPITAL, POLICE, MORGUE, PROBATION OFFICER, CONVEY IMPORTANCE TO WITNESS
804(a)(2) A DECLARANT WHO IMPROPERLY YET PERSISITNELY REFUSES A JUDGE’S ORDER TO TESTIFY CONCERNING THE SUBJECT MATTER OF THE DECLARANT’S PRIOR STATEMENT IS UNAVAILABLE.  this basis of unavailability  is similar to subsection 1: the difference is that in this situation the declarant’s refusal to testify is improper.  again the proponent is   is usually expected to go through the motions:  declarant is called,; her testimony is sought; she refuses, the court instructs her to answer and warns her that refusal puts her in contempt.  
804(a)(3)  PROVIDES THAT A DECLARNAT WHO IS UNABLE TO REMEMBER THE SUBJECT MATTER OF THE DECLARNAT’S PRIOR STATEMENT IS UNAVAILABLE. [T 529]

804(a)(4) SENSIBLY PROVIDES THAT A DECEASED DECLARANT IS UNAVAILABLE.  A DECLARNT IS ALSO UNAVAILABE IF A PHYSICAL OR MENTAL INFIRMIYT PREVENTS THE DECLARNAT FORM ATTENDING THE TIRAL OR TESTIFYING.  a party can offer a certified copy of a death certificate to establish  w/ certainty that a declarant is deceased.  need medical experts for the physical and mental component[t 530]
804(a)(5) ABSENSES  provides that a declarant is unavailable if the declarant “is absent  form the hearing and the proponent of a statement has been unable to procure the declarant’s attendance…by process or other reasonable means.  [t 531]

I have done some checking and have no idea where the declarant is probably will not suffice.  inability to secure a witness attendance requires a reasonable effort to locate a hearsay declarant.  NEED TO DO THE FOLLOWING:  ALWAYS, ALWAYS SUBPOENA, check hospital records, govy motor vehicles, utility companies,  social security, welfare agencies, last employer, labor union, professional investigator ie morgue
CONSTITUTIONAL UNAVAILABILITY:  6th amendment right of confrontation has been interpreted as imposing a constitutional unavailability req in crim cases. 

CIV PRO RULE 32(a)(3):  a deponent is unavailable in any of the following situations:
1.  the deponent is deceased

2.  the deponent is unable to attend trial or testify b/c of age, illness, infirmity or imprisonment

3.  the deponent is located more than 100 miles form the place of trial.

4.  the party offering the deposition has been unable to procure the deponent’s attendance w/ a subpoena

5.  such exceptional circumstances exist that the interests of justice allow use of the deposition
NOTE:  RFCP are more relaxed than those listed in evidence rule 804a 
	
	

	
	ELEMENT 2: FORMER TESTIMONY 804(B)(1)

OR:
	FORMER TESTIOMONY 804(B)(1):  AGAINST, OPPORTUNITY, MOTIVE, PRESDECESSOR IN INTEREST ELEMENTS
RULE 804(b)(1):  establishes a hearsay exception for unavailable declarants’ “former testimony.”  the exception has two elements:  the testimony was given at a qualifying hearing or deposition, and the party (or a predecessor in interest, in civil cases) against whom the testimony is now offered had an OPPORTUNITY and SIMILAR MOTIVE to “develop” the testimony at the earlier proceeding
· OUT OF COURT

· DECLARANT

· ELEMENT 1HEARING OR PROCEEDING:  the first element broadly defines former testimony as testimony given by a witness in a “hearing” or a “deposition” whether in the “same or a different proceeding.” the term “hearing” incorporates almost any formalized legal proceeding in which a witness is placed under oath.  for example, testimony given before a grand jury or in an administrative hearing qualifies as “former testimony[t 537]

&
· SECOND ELEMENT OPPORTUNITY AND MOTIVE FOR PRIOR CROSS:  requires the proponent to show that the party against whom the testimony is now offer (or in civil case that party’s predecessor in interest) had a valid “opportunity and similar motive to develop the testimony” at the prior hearing [t 537]

-when evaluating the similarity of a party’s motivations in different proceedings, courts consider such factors as the amounts in dispute and the purposes of the proceedings [t 537]

-MOTIVE:  US V DINAPOLI: the court concluded that similarity of motive did not exist in this case b/c it was beyond proving the falsity of the witnesses’ assertions.
SATISFIED 1:  declarant’s former testimony is offered against the party who previously offered the testimony.  a litigant who deposes a declarant or calls a declarant as a witness at a trial or hearing runs a risk that if the declarant become unavailable, some other party can offer the declarant’s testimony into evidence against he litigant in a future proceeding.  

SATISFIED 2:  a declarant’s former testimony is offered against a party who previously had an opportunity to cross-examine the declarant.  a litigant who has an opportunity to or does cross-examine a declarant at a deposition, trial, or similar formal proceeding runs a risk that if the declarant becomes unavailable, some other party can offer the declarant’s testimony into evidence against the litigant in a future proceeding
SATISFIED 3 CIVIL CASES ONLY.  a declarant’s former testimony is admissible in a civil case if it is offered against a party whose “predecessor in interest” had an opportunity and similar motive to cross-examine the declarant. former testimony can be offered against a party if a different party earlier had a chance to cross-examine the declarant with the same motive as held by the current party.
NOTE ON MOTIVE AND OPPORTUNITY:  the key requirement is that the PARTY AGAINST WHOM former testimony is offered had “opportunity and similar motive” in the prior proceeding to cross-examine the declarant.  actual cross is not required.  “similar motive” means the motive to cross examine the declarant now is similar to the motive to cross-examine in the prior proceedings.  the idea behind this element, and once again it is the key to the exception is that f there was opportunity  and similar motive to cross-examine, we can be sure that MISTAKES AND FALSEHOOD IN THE TESTIMONY WOULD HAVE BEEN EXPOSED IN THE  PRIOR PROCEEDING.    
MOTIVE

ALLOW IN CT:  MOTIVE @ TRIAL 1 (X) = MOTIVIE AT TRIAL 2 (X)

DON’T ALLOW IN CT:  MOTIVE @ TRIAL 1(X) ≠MOTIVE AT TRIAL 2(Y)
	
	

	
	ELEMENT 2: DYING DECLARATION 804(B)2

OR
	FOUNDATIONAL FACTS:  
· SUBELEMENT:  OUT OF COURT

· SUBELEMENT: DECLARANT

· SUBELEMENT:  THE declarant is unavailable.  note that the declarant needn’t be deceased.  this is a big break to declarant compared to the common-law rule, which conditioned admissibility on their demise

· SUBELEMENT:  the statement was made at a time when the declarant believed that “death was imminent.”

· SUBELEMENT:  the statement concerns “the cause or circumstances of what the declarant believed to be impending death

· SUBELEMENT.  the dying declaration is offered in “a prosecution for homicide or in a civil action or proceeding.” that is, dying declarations are inadmissible in non-homicide criminal cases.  

NOTE:  a declarant’s subjective belief as to death’s imminence can be shown directly, by the declarant’s own statements, or indirectly, by the statements made to the declarant.  LINK TO STATE OF MIND RULE 803(3)
	
	

	POLICY:  the trustworthiness of statements against interest is premised on the belief that people are self-interested, and won’t go out of their way to place themselves in a bad light
	ELEMENT 2: STATEMENTS AGAINST INTEREST 804(B)3


	STATEMENTS AGAINST INTEREST 804(B)3

a party offering an unavailable declarant’s statement under rule 804(b)(3) must convince a judge that “a reasonable person in the declarant’s position would not have made the statement unless believing it to be true,” b/c at the time the statement was made the statement:
· SUBELEMENT:.  was contrary to the declarant’s “pecuniary or proprietary interest”

· AGAINST PENAL INTEREST:  FRE allow against penal interest.  But whey they are offered to exonerate an accused, the defendant must show that “corroborating circumstances clearly indicate the trustworthiness of the statement.”  
· COLLATERAL STATEMENTS:  often when a  declarant makes statements against interest, he will also make statements providing additional info that is not against the declarant’s interest.  Such neutral statements are known as “collateral” statements.  In the Williamson case, the supreme ct held that only statements shown to be against the declarant’s interest are admissible under FRE 804(b)(3) and not collateral statements.  Thus Williamson would prevent a prosecutor form offering an out-of-court statement by an accomplice identifying the defendant as one of the participants in the crime unless the prosecutor could show on the facts of the case that naming others involved in the crime was against the declarant’s penal interest

· SUBELEMENT.  tended to subject the declarant to civil or criminal liability or
· SUBELEMENT.  tended to render invalid a claim by the declarant against another

· SUBELEMENT: OUT OF CT

· SUBELEMENT:  DECLARANT

note:  if a criminal defendant offers statement that tends to expose the declarant to criminal liability and exculpate the defendant, the defendant must also offer evidence convincing a judge that “corroborating circumstances clearly indicate the trustworthiness of the statement [t 548]

ELEMENT:  STATEMENT AGAINST INTEREST is complex b/c 
A.  Proving that a statement was against a declarant’s interest at the time it was made may require evidence about the declarant’s motive and knowledge.. MUST SHOW THAT DECLARANT KNEW AND WHEN THE DECLARANT KNEW IT
B.  a second complicating factor is that speakers’ interests are often in conflict, making it difficult to evaluate whether a statement is in or against a declarant’s interest.  

C.  declarant’s don’t always neatly compartmentalize what they say into statements against my interest neutral statements and statements in my interest [t 549]
	
	

	CASES:  

 WILLIAMSON V US [T 549] 512 US 594 {rule 804(b)(3) FACTS a deputy sheriff pulled over a car in which were found two suitcases filled w/ coke.  The driver said that he was transporting he coke on behalf of Williamson, its owner.  The govy found other evidence linking Williamson to the suitcases, and Williamson was indicted for possessing coke w/ the intent to distribute it.  When the driver was unavailable to testify at Williamson’s trial, the govy offered the driver’s statement into evidence under rule 804(b)(3).  The govy argued that the statement  as a whole against the driver’s interest v/c he was admitting his role in an illegal drug shipment.  The statement that “I’m transporting the coke at Williamson’s behest” was an integral part of the statement and so should be admitted.  Williamson’s response was that the court should look at each portion of a statement in isolation, and admit under rule 804(b)(3) only portions that are genuinely self-inculpatory.  Under this approach, the portion of the driver’s statement that the drugs belonged to Williamson should be excluded b/c it placed the driver in a subordinate, less blameworthy role, and was in reality self-exculpatory.  HOLD:  The ct’s majority interpreted rule 804(b)(3) narrowly, agreeing w/ williamson’s position.. the court held that rule 804(b)(3) makes admissible “only those declarations or remarks w/n the confession that are individually self-inculpatory…it does not allow admission of non-self-inculpatory statements, even if they are made w/n a broader narrative that is generally self-inculpatory.”    The court stated that “whether a statement is self-inculpatory or not can only be determined by viewing it in context… this can be a fact-intensive inquiry which would require careful exam of all the circumstances surrounding the crim activity involved.”  
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	807 RESIDUAL/ CATCH ALL HEARSAY AND THE CONFRONTATION CLAUSE

Relevant rules:

· 807: 

FE:

· Statement has equivalent circumstantial guarantees of trustworthiness as compared to statement admitted under FRE 803 and 804 (though those rules vary in guarantees—AC Notes silent on how judges should determine—average?)

· Statement offered to prove a material fact

· Statement is more probative on the point for which it is offered than any other evidence which the proponent can get

· Admission will serve the interests of justice

· Notice requirement:  must give notice to adversary in advance of trial and a fair opportunity to prepare to meet

Tension b/t  FRE 807 power to admit a hearsay assertion even if no exception v. FRE 403 power to exclude hearsay even if foundational requirements are met


	SUMMARY:   

	POLICY requiring witness to e produced or shown to be available is not only to protect the right of cross-exam but also to allow the jury to see the demeanor of the witnesses as they testify.  The constitutional concern about the  importance of demeanor evidence is demonstrated by the fact that the unavailability req applies even to out-of-ct statements that have previously been cross-examined, such as former testimony.  
	ALLOW EXAM OF WITNESS:

1.  RESIDUAL HEARSAY RULE 807

-declarant unavailable

-FE
OR

2. CRIME CONFRONTATION CLAUSE 
-  DECLRANT UNAVAILABLE

-.  FIRM ROOTED?

-indica of reliability
	DO NOT ALLOW EXAM OF WITNESS:

 -HEARSAY DANGERS

	NOTE:  

	DETAIL 

	
	DO NOT ALLOW EXAM OF WITNESS
	DEFINED
	DO NOT ALLOW EXAM OF WITNESS
	DEFINE

	
	RESIDUAL HEARSAY RULE 807


	FE: STRATEGY WHEN ARGUING TO HAVE INFO ADDED:  the attorney’s arguments center on the “hearsay dangers” that gave rise to the proscription of hearsay in the first place:  the declaran’ts sincerity, perception, and memory, and the risk of communication problems, such as ambiguity.  
· ELEMENT.  TRUSTWORTHINESS  the statement has “equivalent circumstantial guarantees of trustworthiness” as compared to statements admitted under rule 803(DECLARANT IMMATERIAL) and 804(DECLARANT UNAVAILABLE
· ELEMENT:.MATERIAL   the statement is offered to prove a material fact
· {this element does little more than restate the relevance rule, since all evidence must bear on a “material” or “ultimate” fact.  the drafters may have intended the term “material” as a signal to judges to limit admissibility of residual hearsay to important issues.

· ELEMENT:.  MORE PROBATIVE the statement is more probative on the point for which it is offered  any other evidence which the proponent can procure through  reasonable efforts

· {this elements permits a judge to exclude  residual hearsay on the ground that a reasonable effort by the proponent might have produced either the declarant or more trustworthy hearsay.

· ELEMENT:. INTEREST IN JUSTICE the general purpose of the evidence rules and the interest of justice will best be served by admission of the hearsay. [t 569]

· ELEMENT: .  NOTICE:  Requires pretrial notice

-need name, contents, and address
-given sufficiently in advance  of trial to give the adversary “a fair opportunity to prepare to meet” the hearsay

-adversary has a fair chance to investigate both the hearsay declarant & the circumstances under which the hearsay statement was made may be able to argue successfully that it lacks trustworthiness and so should either be not admitted or not believed.
EXAMPLE:  Ella, a 3rd grade teacher, sues Pet, a parent of one of the children in her class, for intentional infliction of emotional distress.  Ella claims that Pete made verbal threats against her during an after school conference.  To prove what Pete said, Ella seeks to offer into evidence a note given to her by Bill.  The parties stipulate that Bill could noT  reasonably be produced, and that Ella’ attorney notified Pete’s attorney well before trial that Ella would seek  to offer the contents of the note into evidence.

P attorney:  and what happened after Pete left the classroom?

A:  I took a walk to try to calm my nerves, what he said really shook me.

P attorney:  Did you talk to anyone?

A: No, I just walked around the campus by myself for about 15 min

P attorney:  then what did you do?

A: I went back to my classroom.  That’s when Bill, who at that time taught 4th grade across the hall, came in.  He said he’d heard someone yelling at me and asked if I was ok.

P attorney:  what then happened

A:  I told him that I wasn’t hurt, but that I had to get away.  He said that he’d write down what he’d heard, in case I ever needed proof of what happened.  I thanked him, gave him that piece of paper over there off my desk and he wrote down what’s on the paper.  

P attorney:  Nothing further at this time.

Judge:  Defense counsel, any questions

D attorney:  Ella, I assume that you close the doors to your room during parent conferences?

A:  Yes

D attorney:  Was Bill also holding parent conferences that afternoon?

A:  Probably.  The whole school  was that afternoon

D attorney:  And is it the principals’ policy that teachers close their doors during parent conferences?

A:  yes

P attorney:  Your honor, I’d now like to read the contents of exhibit 1 into evidence under rule 807.  the note is TRUSTWORHTY.  It was written by a witness w/ PERSONAL KNOWLEDGE SHORTLY AFTER THE EVENT.  While  written by a witness w/ personal knowledge shortly after the event.  COMPARE  While the note may not have been prepared immediately after the shouting so as to qualify as a present sense impression under rule 801(1) or pursuant to an excited state of mind so as to be admissible under rule 803(2) it was made so soon after the events that B’s MEMORY PROBLEMS WERE NON-EXISTENT.  Bill was a NEUTRAL WITNESS, he taught 4th grade, so hadn’t had any contact yet w/ the children or the parents
	HEARSAY DANGERS
	HEARSAY DANGERS:  the factors that cross-examiners are unable to probe when hearsay substitutes for in-corut testimony are as follows:

· SINCERITY(TELL THE TRUTH):  does a hearsay declarant’s out-of-court statement actually reflect the declarant’s belief?  FOR EXAMPLE, was Grahm telling the truth when he said that “the red car rant the light’? Given an opportunity to probe Graham’s sincerity at trial, a cross-examiner might be able to show that he had a motive to make an intentionally false statement.  Common motives that cross-examiners pursue at trial include a witness’ financial stake in the trial outcome, close personal relationship w/ the adversary, or bad feelings towards the cross-examiner’s client.  Or, a cross examiner might be able to show that Graham’s demeanor and manner of answering questions under oath (e.g., shifty eyes, sweaty palms) demonstrate that he is insincere. 

· PERCEPTION (OBSERVE):  even if a hearsay declarant was sincere, did the declarant have an adequate opportunity to observe the events to which the hearsay statement refers?  FOR EXAMPLE, how well could Graham observe the red car which he claimed ran the light?  Given a chance to probe Graham’s perception at trial, a crossexaminer might be able to show that Graham was too far away to observe accurately, or that the intersection was badly lit, or that Graham was preoccupied and therefore not paying close attention to the events.  

· MEMORY (REMEMBER):  even if a hearsay declarant was sincere and had an adequate opportunity to observe events, how well did the declarant recall those events at the time the hearsay statement was made?  FOR EXAMPLE, how well did Graham recall the color of the light and the red car’s location at the time he said that the car ran the light?  Given a chance to probe Graham’s memory at trial, a cross-examiner might be able to show that he is unable to recall other important details, or that he has given conflicting accounts of the event.  
· COMMUNICATION DIFFICULTIES:  Even if a hearsay declarant was sincere, had an adequate opportunity to observe events, and adequately recalled those events, how accurately does a declarant’s choice of words describe those events?  Is English the declarant’s second language?  Does the declarant have some other difficulty communicating?  FOR EXAMPLE, does Graham use language in a way that is unique to him and not common to all speakers?  Given a chance to probe Graham’s use of language at trial, a cross-examiner might be able to show that Graham is an extremely cautious driver who considers any driver who enters an intersection after the light turns yellow to have  run a light.

	
	CONFRONTATION CLAUSE AND RESIDUAL HEARSAY
	Both the hearsay and the 6th amendment’s confrontation clause protect a crim defendant’s right to cross-examine adverse witnesses.  CT ruled that hearsay can be admitted against a criminal defendant if it carries “INDICA OF RELIABILITY” OHIO V ROBERTS
ANALYSIS:

· ELEMENTS.  DECLRANT UNAVAILABLE:  first the prosecution must produce the declarant or demonstrate that the declarant is unavailable.
· ELEMENTS .  FIRM ROOTED?

INDICIA OF RELIABILITY presumptively exist when a hearsay assertion meets the foundational requirements of A FIRMLY ROOTED hearsay exception

FIRM ROOTED: A hearsay exception is “firmly rooted” if in light of “longstanding judicial and legislative experience,” it “rest on such a solid foundation that  admission of virtually any evidence w/n  it comports with the substance of the constitutional protection.” This standard is designed to allow the introduction of statements falling w/n a category of hearsay whose conditions have proven over time’to remove all temptation of falsehood, and to enforce as strict an adherence to the truth as would the obligation of an oath’ and cross-exam at a trial.  [t576]

-803(declarant immaterial) and 804(declarant unavailable) ARE FIRMLY ROOTED

-807(residual hearsay) and 804(b)(3)IS NOT FIRMLY ROOTED NEED TO SHOW INDICIA OF RELIALBILTIY

“indica of reliability” had to be found in the totality of the circumstances that surround the making of the statement and that render the declarant particularly worthy of belief.  Among the factors which the plurality view undermined reliability were 1.  the   accomplice was under the influence of alcohol at the time of his confession 2.  the police officers who elicited the confession did so through the use of leading questions; and (3) the accomplice had a strong motive to minimize his responsibility and maximize the defendant’s.  thus, the confession should not have been admitted into evidence.  The case was remanded to the state court for a determination of whether the erroneous admission of the confession constituted harmless error.   
NOTE:  YOU ONLY LOOK AT THE STATEMENT (-spontaneous, -mental state of declarant, -child voc, -lack of motive to fabricate, -date, conditions of time the statement was made, -self-interest statement, -coerced statement.  .  YOU CAN’T LOOK @ THE CIRCUMSTATIAL EVIDENCE
	
	

	CASES:  

 IDAHO V WRIGHT 497 US 805 (RULE 807 IS NOT FIRMLY ROOTED)  the defendant was charged w/ having engaged in lewd conduct w/ two daughters, ages 5 ½ and 2 ½  at the time of the alleged lewd conduct.  The  trial ct held a hearing and determined that  the younger daughter, who was three years old at the time of trial, was in effect unavailable as a witness under rule 804(a)(4) b/c she was “not capable of communicating to the jury.”  The prosecution then offered into evidence statements that the younger daughter had made to the dr who examined her after the police took her into protective custody.  The statements, made in response to the dr’s question included: “my daddy touched me with his pee-pee.”  The prosecution offered the statements into evidence under Idaho’s residual hearsay exception, which  was identical to that of the fed’l rules.
The ct held that the younger daughter’s statement were inadmissible as residual hearsay.  b/c the residual hearsay exception is not firmly rooted in tradition, the prosecution had to prove that “the younger daughter’s incriminating statements to dr. jambura bore sufficient indicia of reliability to withstand scrutiny under the confrontation clause.  

LILLY V VI 527 US 116 ( not all hearsay exceptions provided for by rule 803 and 804 are firmly rooted )  the def was charged w/ murder and several robberies.  The defendant’s accomplice, his brother, confessed that he and the defendant had carried out he crime spree.  At he trial, the accomplice was called by the government but claimed a 5th amend privilege against self-incrimination, and therefore was unavailable as a witness.  The trial court judge admitted the accomplice’s confession into evidence against the defendant under rule 804(b)(3) as a declaration against penal interest.  A supreme ct plurality held that the confession should not  have been admitted.  The plurality ruled that he exception for declarations against penal interest is not firmly rooted, at least in so far as it makes accomplices’ confessions admissible  


ARGH! I HATE CHAR EVI!!!! ARGH! I HATE CHAR EVI!!!!ARGH! I HATE CHAR EVI!!!!ARGH! I HATE CHAR EVI!!!!
	
	404 CHARACTER AND HABIT EVIDENCE

R 404 character evidence not admissible to prove  conduct; exceptions; other crimes

405:  methods of proving character evidence

412:  sex offenses cases; relevance of alleged sexual predisposition 413:  evidence of similar crimes in sexual assault cases, 

608 evidence of character and conduct of witness 

609 impeachment of conviction of crime

	SUMMARY:   

	POLICY:  low probative value, prejudicial, diverting a trial to side issues, prejudicing a party, and invading a person’s privacy 
	DO NOT ALLOW EXAM OF WITNESS:

-CHARACTER PROPENSITY

-UNFAIRLY PREJUDICIAL

-RAPE SHIELD LAWS
	DO ALLOW EXAM OF WITNESS:

EXCEPTIONS TO RULE 404A ADMISSIBLE INSTANCES OF PROPENSITY EVIDENCE:  
· MERCY RULE/EXCEPTION ONE 404(A)(1):  CHARACTER EVIDENCE OFFERED BY THE ACCUSED:

· EXCEPTION THREE:  CHARACTER OF THE VICTIM IN CASES OTHER THAN HOMICIDE AND SEXUAL MISCONDUCT

· EXCEPTION THREE A 404(A)(2);  CHARACTER OF THE VICTIM IN HOMICIDE CASES// CHARACER TRAIT OF PEACEFULNESS OF THE VICTIM AT A HOMICIDE TRIAL

· EXCEPTION FIVE:  CHARACTER OF THE DEFEDANT IN A CRIMINAL OR CIVIL SEXUAL ASSAULT OR CHILD MOLESTATION CASE

OR 

· EXCEPTION SIX:  IMPEACHMENT R 608

A.  OPINION AND REPUTATION

B.  SPECIFIC ACTS

OR

NON-PROPENSITY USES OF CHARACTER EVIDENCE

OR

RULE 404B SPECIFIC ACS OFFERED FOR NON-CHARACTER USES OF MENTAL PROPENSITY USE

· NON-CHARACT USE :  MOTIVE

· NON-CHARACTER USE OPPORTUNITY

· NON-CHARACTER USE:  IDENTITY

· NON-CHARACTER USE:  INTENT OR KNOWLEDGE

NON-CHARACTER USE:  PLAN, SCHEME OR DESIGN

	NOTE:  

             

               Filed in space is trait of character, so allowed in

              Filed in space is character, so not allowed.  GENERAL RULE:  character evidence is never admissible to prove that a def commited an act

Ask for limiting instructions

	DETAIL 

	
	DO NOT ALLOW EXAM OF WITNESS
	DEFINED
	DO ALLOW EXAM OF WITNESS
	DEFINE

	
	PROPENSITY EVIDENCE 404A

-UNFAIRLY PREJUDICIAL

-RAPE SHIELD LAWS
	UNDER RULE 404A  evidence of a person’s character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, subject to exception discussed below.  This rule creates a general prohibition against character evidence only if used by its proponent for the purpose of proving that someone acted consistently w/ that character in a particular case.  Propensity uses:  arguing that, b/c someone acted or thought a certain way in the pasty, they have a character that makes it likely that they acted or thought that way again.

**RESPONSE TO EXCEPTIONS TO RULE 404A: RAPE SHIELD LAWS IE DEF WANTS TO SMEAR VICTIM W/ CHARACTER EVIDENCE: i. REBUT EXCEPTION ABOUT CRIMINAL VICTIMS RAPE SHIELD STATUTES:  the general rule that a defendant may prove a pertinent trait of a victim’s character has been qualified by “rape shield” statues which have now been adopted by almost all jur.  The fed’l rape shield statute is FRE 412 and it serves to restrict evidence of a sex crime victim’s character that might otherwise be admissible under FRE 404(a)(2).  Specifically, under FRE 404(a)(2), a defense attorney might attempt to offer evidence that an alleged sex crime victim has a propensity (or character) toward consenting to certain sexual acts in order to prove that she consented on the occasion of the charged crime.  Such evidence of the victim’s sexual history is now sharply limited by FRE 412 (which was enacted several years after FRE 404).  In any civil or crim proceeding involving alleged sexual misconduct, FRE 412(a) prohibits, subject to fur exceptions, evidence that the alleged victim “engaged in other sexual behavior” or that proves “any alleged victim’s sexual predisposition.”

 
	EXCEPTIONS TO RULE 404A ADMISSIBLE INSTANCES OF PROPENSITY EVIDENCE:  
· MERCY RULE/EXCEPTION ONE 404(A)(1):  CHARACTER EVIDENCE OFFERED BY THE ACCUSED:

· EXCEPTION THREE:  CHARACTER OF THE VICTIM IN CASES OTHER THAN HOMICIDE AND SEXUAL MISCONDUCT

· EXCEPTION THREE A 404(A)(2);  CHARACTER OF THE VICTIM IN HOMICIDE CASES// CHARACER TRAIT OF PEACEFULNESS OF THE VICTIM AT A HOMICIDE TRIAL

· EXCEPTION FIVE:  CHARACTER OF THE DEFEDANT IN A CRIMINAL OR CIVIL SEXUAL ASSAULT OR CHILD MOLESTATION CASE

OR 

· EXCEPTION SIX:  IMPEACHMENT R 608

A.  OPINION AND REPUTATION

B.  SPECIFIC ACTS

OR

NON-PROPENSITY USES OF CHARACTER EVIDENCE

OR

RULE 404B SPECIFIC ACS OFFERED FOR NON-CHARACTER USES OF MENTAL PROPENSITY USE

· NON-CHARACT USE :  MOTIVE

· NON-CHARACTER USE OPPORTUNITY

· NON-CHARACTER USE:  IDENTITY

· NON-CHARACTER USE:  INTENT OR KNOWLEDGE

NON-CHARACTER USE:  PLAN, SCHEME OR DESIGN
	 EXCEPTIONS TO RULE 404A ADMISSIBLE INSTANCES OF PROPENSITY EVIDENCE:  even though propensity evience is generally prohibited under rule 404, there are several exceptions to that prohibition.  In these situations, limited forms of character evidence are admissible to prove a persons propensity to act in conformity with the character trait.  
· MERCY RULE/EXCEPTION ONE 404(A)(1):  CHARACTER EVIDENCE OFFERED BY THE ACCUSED: rule 401(a)(1) creates an exception to the propensity bar for evidence “of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same.  

-ELEMENT:  PERTINENT:  not all aspects of the accused’s character are open to scrutiny under this exception.  The prevailing view is that only pertinent traits-those involved in the offense charged—are provable.  Once charged w/ theft might offer evidence of honest, whom someone accused of murder might show that he is peaceable, but no vice versa.  

-ELEMEMENT:  TRAITS:  this suggest that testimony that an accused is honest might be admissible but that he or she was a “good character” would not.  

· **EXCEPTION THREE 404(a)(2):  CHARACTER OF THE VICTIM IN CASES OTHER THAN HOMICIDE AND SEXUAL MISCONDUCT

-ELEMENT: PERTINENT, SEE ABOVE

· EXCEPTION THREE A 404(A)(2);  CHARACTER OF THE VICTIM IN HOMICIDE CASES// CHARACER TRAIT OF PEACEFULNESS OF THE VICTIM AT A HOMICIDE TRIAL:  it authorizes the admission of “evidence of a character trait of peacefulness of the victim offered by the prosecution in a homicide case to rebut evidence that the victim was the first agressor

· EXCEPTION FIVE r 413, 414, 415:  CHARACTER OF THE DEFEDANT IN A CRIMINAL OR CIVIL SEXUAL ASSAULT OR CHILD MOLESTATION CASE rule 413(crim sexual assault cases only), 414(criminal child molestation cases only), 415(governs civil sexual assault or child molestation cases)  413(a) representative of all three rules and states the core standard:  “in a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant’s commission of another offense or offense of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant

-ELEMENT:  Prior offense evidence to offense of the same type as the one charged.  Ie charged for rape can use old rape charges

-ELEMENT:  OFFENSE OF SEXUAL ASSAULT” includes “contact, w/o consent, between any part of he def’s body or an object and the genitals or anus of another person” “contact w/o consent, between the genitals or anus of the defendant and any part of another person’s body,” “deriving sexual pleasure or gratification form the infliction of death, bodily injury, or physical pain on another person,” and any attempt or conspiracy to engage  in any of this conduct.”  Includes rape, indecent assaults, and other common sexual offense.  

-ELEMENTS:  OFFENSES:  requires only proof that the specified conduct happened but not that it resulted in an arrest charge or conviction

-ELEMENT ANY OFFENSES:  rule 413-415 permit use of prior offenses for ANY RELEVANT PURPOSE

OR 

· EXCEPTION SIX:  IMPEACHMENT R 608 r 608 creates different rules based on he form of the character impeachment evidence: one rule of character by opinion and reputation, another rule for proof of character by specific acts

A.  OPINION AND REPUTATION608(a)  declares that the credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation…”  however, the credibility attack must involve evidence that refers “only to character for TRUTHFULNESS OR UNTRUTHFULNESS.”  Other types of character traits may not, therefore, be used as the basis for impeachment.  

-ELEMENT TRUTH

EXAMPLE:  Jolly Jamison is an alibi witness for his friend, Bart Timpson, at Timpson’s robbery trial.  The prosecutor seeks to call two witnesses to the stand to impeach Jamison: first, Jamison’s next-door-neighbor, who will testify that Jamison has a reputation in his neighborhood as an untruthful and; second, Jamison’s ex-wife, who will testify to her opinion that Jamison is a their and  a violently abusive man.  ANS.  The next-door-neighbor’s testimony concerns witness Jamison’s character for untruthfulness and therefore should be admitted.  but the ex-wife’s testimony concerns character traits (thievery and violence) that have nothing to do w/ truthfulness or  its opposite and should thus be barred.  
B.  SPECIFIC ACTS 
B1:  CREDIBILITY  rule 608(b) declares that “specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness’ credibility, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence.”  The rule continues:

they may in the discretion of the ct, if probative of truthfulness or untruthfulness, be inquired into a cross-examination of the witness 1. concerning the witness’ character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.  Specific  acts may be used to impeach character, but only if those acts are elicited “intrinsically,” meaning from the mouth of the witness whose character is being challenged.  If the witness being cross-examined denies committing the alleged wrongful acts, the cross-examiner is not permitted to call another witness (one whose testimony is “extrinsic” to the witness being cross-examined) to prove the contrary.  The cross-examiner is stuck w/ the challenged witness’ false denial.

EXAMPLE:  Robert Deck is a witness who testifies for the defense in a date rape trial.  Deck testifies that he was at the fraternity party where the rape allegedly happened and saw the victim being the sexual aggressor.  The prosecutor asks Deck whether he once committed perjury by lying about the size of his assets when testifying at his recent divorce trial.  Deck denies that he lied at  that  earlier trial.  Deck has never been convicted of perjury, or even charged w/ it.  the prosecutor seeks to call witnesses to establish: 1.  the  amount of money Deck testified to having in the bank in his divorce case; and 2. the much greater amount of money Deck in fact ad in the bank at the time.  A defense objection to these witnesses’ testimony should be sustained.  their testimony would be extrinsic evidence of Deck’s act of lying under oath at his divorce trial, an act that Deck has just denied in his testimony at the rape trial.  
B2:  TRUTHFULNESS:  rule also applies “concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.”  In other words, on cross examination a witness who ahs testified about the character of another witness, the witness being cross-examined may be questioned about acts relating  to that other witness’ character for  truthfulness or untruthfulness
EXAMPLE:  Assume that Deck and  the defendant both testified at the rape trial.  The defendant claimed that the alleged victim consented.  Deck testified about numerous occasion on which he had seen the defendant be truthful when it was not in his self-interest , thus suggesting that the defendant is a truthful man whose claim of consent should therefore be believed.  As one example of the defendant’s truthful past behavior.,  Deck testifies that, when the defendant was questioned by his parents, the defendant admitted to smoking marijuana.  The prosecutor cross-examines Deck as follows:  “Where’t you also present when the defendant purchased liquor form the Brewery using a false id car, incorrectly representing his age as 21 at a time when he was in fact only 16 and thus well below the legal age for drinking?  Ans:  This question fits w/n the scope of rule 608(b).  Deck has just testified that another witness ( the defendant ) has a truthful character.  it is therefore w/n the trial judge’s discretion to permit a question to challenge Deck’s claim about the other witness by suggesting (via specific acts) that the other witness in fact has an UNTRUTHFUL nature.   
**REBUT RAPE SHIELD LAWS 412(B)(1):  PROVING ALT SOURCE OF SEMEN OR INJURY:  one exception to the general rule of exclusion allows defendant to prove the sexual behavior of the alleged victim in order to show that some 3rd  person was the source of the semen, injury, or other physical consequences of the alleged sexual contact.  It would be unfair to allow the prosecutor  to offer evidence of semen to prove defendant had intercourse with the alleged victim but not to allow the defendant to prove that the alleged victim recently had intercourse w/ someone else who could have been the source of the semen.  

- PRIOR SEXUAL BEHAVIOR W/ ACCUSED:  a second exception allows evidence of prior instances of sexual behavior by the alleged victim w/ the accused when offered on the issue of consent.  In cases of date rape or marital rape in which consent is the only contested issue, the past sexual relationship between the parties may be sufficiently probative to override the general rule of exclusion.

- CONSTITUTIONALLY REQ TO BE ADMITTED:  a 3rd exception allows evidence of prior sexual history or predisposition of the alleged victim when excluding  it would violate the constitutional rights of the defendant.  The precise scope of this exception is uncertain and is a matter of constitutional law rather than evidence law.  Under the 6th amendment guarantees of confrontation and compulsory process, defendants sometimes have a constitutional right to introduce exculpatory evidence even when it is inadmissible as a matter of evidence law.  

EXAMPLE:  James was indicted for kidnapping, rape, and forcible sodomy of Starla.  He claimed consent.  At trial James sought to show that Starla was cohabiting with another man named Bill and that she had a motive to fabricate the rape charges against James to preserve her relationship with Russell .  At trial the judge refused to allow this evidence and persisted in this ruling even after Starla  falsely testified that she was living with her mother.  The supreme Ct held that the trial ct’s refusal to allow James to impeach Starla’s testimony by introducing this cohabitation evidence that supported a motive to lie deprived the accused of his 6th amendment right to confront witnesses against him.  

OR

NON-PROPENSITY USES OF CHARACTER EVIDENCE

-NON PROPENSITY USE OF CHARACTER EVIDENCE:  CHARACTER AS AN ESSENTIAL ELEMENT OF A CRIME, CLAIM OR DEFENSE

EXAMPLE we saw that the  defense of truth to a defamation charge based on a newspaper article calling President Clinton a “gigolo”  would require the paper to prove that Clinton was sexually promiscuous. As another example, we considered a statute imposing a great sentence on anyone committing a felony who is a “habitual criminal.”

OR

- NON PROPENSITY USE OF CHARACTER EVIDENCE:  USE OF CHARACTER EVIDENCE TO ESTABLISH THAT SOMEONE OTHER THAN THE PERSON WHOSE CHARACTER WE ARE DISCUSSING  REASONABLY HELD A PARTICULAR THOUGHT.  This use arises whenever it is argued that someone’s KNOWLEDGE  of another’s character lead that person to perceive events in a special light. 

EXAMPLE:  John marcy claims self-defense  in a murder prosecution.  Marcy offers evidence that, before the incident, he had learned that his victim, Killer Kong, a pro-wrestler, had ruthlessly beaten 5 other men to the extent that they needed hospitalization.  each of hose men, Marcy discovered had dated Killer’s sister, just as Marcy himself was doing.  When Marcy saw an angry-looking Killer approaching, Marcy believe that he was about to become  Killer’s latest victim.  Consequently, Marcy shot killer dead.  However, numerous prosecution witnesses suggest that Killer in fact approved of Marcy’s relationship w/ Killer’s sister and simply wanted to welcome Marcy into the family.  Nevertheless, Marcy offers the evidence of his awareness of killers’ prior assault to prove that He Marcy reasonably believed that he faced an imminent deadly attack by killer.  marcy is not using 

OR

RULE 404B SPECIFIC ACS OFFERED FOR NON-CHARACTER USES OF MENTAL PROPENSITY USE

· PURPOSE:  The theory of admission is that the evidence is not offered to show character, but to show something else, either a trait of personality that is too narrow to be called character, or something that is not a trait of personality at all.   

· PROOF OF SPECIFIC ACTS; <ALLOW IN SPECIFIC INTERACTIONS B/T PERSON A AND PERSON B>  under rule 404b: the specific act must be shown by evidence sufficient to enable a reasonable jury to concluded by a preponderance of the evidence that the prior acts occurred and that the defendant or other relevant actor committed them.  <arrest is not suff> DOWLING CASE
· BALANCING:  403 factors relevant to the balancing test will include the wrongful act’s capacity to arouse horror or sympathy; its  remoteness in time form the current offense; whether the fact sought to be proved by it is really in dispute; and whether , if so, there is other less prejudicial evidence with which to prove it.  
· MOTIVE;  404(b) states that evidence of specific acts may be admissible to prove motive.  There is sometimes a fine line between motive and character evidence, ad sanction that is not clarified.  One useful definition of motive is this:  “motive is the reason why a specific offender acted w/ a mental state req by the definition of a charge, crime, claim or defense. 
-ELEMENT:  SPECIFIC INTERACTIONS BETWEEN DEF AND PLAINTIFF

-ELEMENT:  EVIDENCE IS USED TO PROVE WHY THE DEF ACTED IN A CERTAIN WAY.   

-GUIDELINES;a guideline that helps distinguish between act propensity and mental propensity: if the reason why a suspect acted is offered to prove that the action was done  w/ a particular mental state, not to prove that he suspect committed the crime act in the 1st place, the evidence addresses mental propensity and should be considered evidence of motive.

-GUIDELINE:  a guideline that  addresses the admissibility of evidence offered to show “act propensity” the risk of unfair prejudice varies inversely w/ the specificity of the evidence.  The more specific the evidence is to the relationship between the defendant and the victim, the less severe is the rule 403 danger that the jury  will use the evidence for generalized character inferences and the more willing we should be to accept the motive label.    

EXAMPLE:  Harry shows up at a Jewish day care center, shoots 3 5 year old kids and flees.  Assuming his sanity, it is clear form the nature of his acts that he meant to cause serious bodily  injury or death to these children.  But WHY would such a man want to hurt innocent children?  Investigation reveals  that he is a neo-Nazi who was  personally insulted by the day care center’s rabbi, who called Harry a “hateful, powerless barbarian” the day before the shooting..  Harry’s status as a neo-nazi is proven by evidence of instances of his wearing swastikas and giving racist speeches.  Harry’’s PURPOSE was to harm the children but his MOTIVE  was revenge against the rabbi for the insult.

The motive in this example is narrow and case specific: it turns  on a knowledge of prior interactions between this specific offender and a symbolic representative (the rabbi) of the offender’s victims.  There, it is not character evidence.  A charter propensity argument, buy contrast, would rely on more general claims having one thing to do with the  specific parties.  Using evidence that Harry is a violent man, for ie, the prosecution  would argue that he expressed his violent character by acting violently here, apart form whether he had ever met his victims before.  Precisely b/c motive frequently turns on specific interactions rather than generalization about a defendant’s good or evil nature, motive may be seen as having more probative value and less danger of  unfair prejudice than character evidence.    
EXAMPLE:  Same example as above, but Harry was never insulted by the rabbi.  Rather, Harry simply shot the children b/c they were Jewish, and he hates all Jews.  Is evidence of harry’s embrace of  neo-nazi anti-semitism  and racism charact or motive evidence?  ANS:  many cts might view this evidence as concerning motive b/c his ideology is the reason why he wanted to and did shoot the jewish children.  But harry in this revised ie has not specific interaction w/ the  ids or their rabbi  he is simply a jew hating, racist man, who, for that reason, is more likely to hurt any specific jew or racial  or ethnic minority member simply b/c of their race or ethnicity.  This general claim about his nature offered to prove actions based on that nature sounds much like character propensity evidence

· OPPORTUNITY R 404B states tht evidence of specific acts may be admissible to prove opportunity.  Opportunity  as used in rule 404b means access to or presence at he scene of the crime or in the sense of possessing distinctive or unusual skills or abilities employed in the commission of the crime charged

EXAMPLE:  Robin is accused of burglarizing a local mansion.  While items were missing, there were no signs of  forced entry, and all windows were protected with bars.  The prosecutor offers evidence that Robin  is a contortionist, and that she was observed on several occasion entering similarly barred homes by squeezing her body between the bars.  This special ability demonstrates the kind of “unusual skill” that might offer her the opportunity to commit a crime that others could not.

· IDENTITY:  rule 404 b states that evidence of specific acts may be admissible to prove identity.  Identity is the ultimate purpose for which  much rule 404b evidence is offered.  Identity is limited to meaning as referring to one specific method of proving who did the crime: “modus operandi.” Modus operandi means the criminal’s method of operating. It proves identity by relying on the argument that the pattern and characteristic of the crimes are so unusual and distinctive as to be like a signature.  
ELEMENT:  ACCUSED USE AN UNUSAL PATTERN OR TOOL, SIGNATURE TRAIT  

Modus operanti argument does not arise simply b/c crimes are of the same general type.  It is improper to argue that merely b/c the accused burgled a home thrice before, the jury should believe that he burgled again.  That sort of inference is the classic character propensity inference: “he is a burglar—the kind of person who burgles-so he probably did this burglary too.”  Instead the two crimes must involve some sufficiently unusual pattern or tool to have high probative value in suggesting that the same person id both crimes. Some cts even speak of the UNIQUEENESS of the method of pattern though it is doubtful that uniqueness (being one of a kind)  is literally req.  but the SINGATURE TRAIT concept is nevertheless often stringently applied.  In fact, similar  stringency is generally employed by the courts for any use of misconduct to prove identity rather than the perpetrator’s state of mind.  Furthermore, the similarity between or among the usual crimes must be high.
EXAMPLE:  Five men are found murdered in the Hills at different times and places over the course of a yr.  in each of the five killings, the deadly deed was done by stabbing the victim in the heart w/ a three-sided  knife-one that promotes rapid bleeding and prevents healing.  Moreover, in each case such  a knife was used to carve a different zodiac sign on the victim’s body.  Ronny wood has been linked to the first four killings b/c his fingerprints   were found at the crime scenes.  But no physical evidence liked him to the firth killing.  At wood’s trial on the 5th killing, the  prosecutor will likely succeed, over defense objection, in admitting evidence of the occurrence and manner of the first four killing, and of wood’s connection to them, as “signatures” showing that wood, by using the distinctive knife and his zodiacal signing, effectively identified himself as the perpetrator of the 5th killing

· INTENT OR KNOWLEDGE:  rule 404b states that evidence of specific acts may be admissible to prove intent or knowledge.  In other words,  evidence of other similar acts may help to establish that a defendant did not act mistakenly or accidentally but rather with the  intent or knowledge required by the elements of the applicable tort or crime

EXAMPLE:  Connor is charged w/ raping Janine Francis on a date.  Connor insisted that he believed that she consented, as he was told by her brother that she likes to “play coy” but her “no really means yes.”  The prosecution offers evidence that Conner committed 5 other date rapes and, in each case, when confronted w/ a rape allegation, he told authorities that he believed the woman had consented b/c the woman’s brother, friend, or the like told Conner  that the victim just feigns resistance but “always wants it bad.”  It defies common sense to believe that the defendant could so often be mistaken about his victim’s consent on the same ground, and never have learned form all those alleged errors.  Thus, the evidence is admissible to prove that connor acted w/ full awareness in the case at hand of Janine’s lack of consent.

	CASES: 

HYPO:  Charles is struck while crossing Main St by a car driven by Dora.  Charles sues, and Dora asserts the defense of contributory neg claiming that Charles was jaywalking at the time of the accident.  To prove that he was crossing in the market crosswalk at the time he was struck, Charles calls Dan as  a witness.  If allowed, Dan would testify that he was out of town when the accident occurred, but that he routinely sits on a park bench nearby during noon hour, th at he has observed Charles “severl times a week for the last few years” crossing the street at noon, and that Charles “always uses the crosswalk.”  Should Dan’s testimony be permitted?

ANS:  YES.  This testimony should be admitted as proof of habit.  Using a particular cross walk satisfies the SPECIFICITY standard; using it on a daily basis satisfies the REGULARITY standard; this behavior likely requires little or no reflection, so it is UNREFLECTIVE or SEMIAUTOMATIC.  Dan has seen enough to testify either to specific instances or opinion.   

MICHELSON V US [T 144] 335 U.S. 469 OVERVIEW: Defendant was convicted of bribing a federal revenue agent. At trial on cross-examination of his character witnesses, the prosecutor asked the witnesses if they had ever heard that defendant was previously arrested for receiving stolen goods. Defendant claimed that this question constituted reversible error. The appellate court affirmed and held that the question was permissible but pointed out that the practice had been severely criticized. Upon writ of certiorari, the court affirmed the appellate court decision and thereby rejected the appellate court's invitation to adopt the Illinois rule providing that such questions were improper unless they related to offenses similar to those for which the defendant was on trial. The court held that the cross-examination question was proper because reports of defendant's arrest for receiving stolen goods, if admitted, would tend to weaken defendant's assertion that he was known as an honest and law-abiding citizen. The court found that defendant had no valid complaint at the latitude which existing law allowed to the prosecution to meet by cross-examination an issue voluntarily tendered by the defense. OUTCOME: The court affirmed a decision of the appellate court affirming defendant's conviction for bribing a federal officer. The court rejected the appellate court's request to adopt a rule limiting character evidence on cross-examination concerning defendant's prior arrests to only those arrests relating to similar offenses to those for which defendant was on trial.

DOWLING V USE 493 US 342 {404B PROOF OF SPECIFIC ACTS:  FACTS dowling had been charged w/ a bank robber in which the perpetrator wore a ski ask and carried a handgun.  At trial, a prosecution witness testified, over defense objection, hat she had been assaulted in her home two weeks after the robbery by two men who entered w/o her permission, on of whom wore a ski masks and carried a handgun.  She was able to identify that man as Dowling b/c she pulled off his ski mask while struggling w/ him.  She also identified a man named Christian as the other assailant.  Dowling was charge d with burglarizing and robbing her but was acquitted.  At Dowling’s trial for the bank robber, the prosecutor nevertheless offered this woman’s testimony to strengthen its identification of Dowling and to link him to Christian, who drove the getaway car in the charged bank robbery.  ISSUE:  the  3rd circuit held that this was error, albeit  harmless, b/c rule 404b did not sanction admission of other crimes evidence that resulted in acquittal.  On further appeal to the supreme ct, the other crimes evidence was challenged under the collateral estoppel component of the double jeopardy clause (not under  404b).  the ct  rejected this challenge, party b/c of the different standards of proof concerning criminal  guilt and rule 404b evidence.  b/c a jury might  reasonably conclude by a preponderance of the evidence that Dowling  was the masked man who entered Henr’s home, eve if it did not believe beyond a reasonable doubt that Dowling committed the crimes charged at the first trial, the collateral estoppel component of the double jeopardy clause is inapposite.”


D
	CHART:   CHARACTE EVIDENCE OFFERED TO SHOW CONDUCT IN CONFORMITY W/ THAT CHARACTER ON A SPECIFIC OCCASION: SUMMARY



	EVIDENCE ABOUT

	MAYB BE INTRO BY
	REPUTATION OR OPINION PROOF ALLOWED
	EXTRINSIVE ACTS PROOF ALLOWWED



	D’s traits inconsistent w/ commission of charged crime
	D, FRE 404(a)(1)
	Yes
	No

	D’s traits consistent  w/ commission of charged crime
	Prosecution to rebut D’s character evidence,  FRE 404(a)(1)
	yes
	No

	D’s sexual related traits in sex offense or child molestation case
	P, prosecutor or D FRE 404(a)(1), 413, 414, 415
	Yes, intro by a criminal D or by the prosecution to rebut such proof.  FRE 404(a)(1)
	Yes, intro by any party.  FRE 413, 414, 415

	Victim’s trait (usually trait of aggressiveness)
	D, FRE 404(a)(2)
	Yes
	No

	Victim’s trait (usually trait of non-aggressiveness)
	Prosecution to rebut D’s character evidence about victim or (only in homicide cases) other evidence that victim was aggressor.  FRE 404(a)(2)
	Yes
	No

	Victim’s traits in sexual assault
	Prosecutor or D in specific relatively rare instances. FRE 412
	N0
	yes
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