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General Principles of Relevance

Probativeness and Materiality










NOTHING COMES INTO EVIDENCE IN A TRIAL UNLESS IT MEETS FRE 401

Under FRE 401, relevant evidence means evidence having any tendency to make a material fact more probable or less probable than it would be without the evidence.  The relevancy of an item of evidence is not an inherent characteristic of the item – its relevance exists in the context of the case at bar.  Nothing comes into evidence in a trial unless it is relevant under FRE 401.  However, “any tendency” has been interpreted as a very low standard, and therefore any evidence having only the slightest probative value qualifies under 401.  The fact to which the evidence is directed 

 TC “FRE 401”FRE 401: Definition of “Relevant Evidence”


“Relevant Evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence. 

FRE 401 Notes

In order to be relevant under 401:

· evidence must be material (must bear on a “fact that is of consequence to the determination of the action”). Must be material in THIS CASE.  Need not be in dispute (though evaluate under 403 waste of time). 

· evidence must be probative of a material fact (must have a “tendency to make the existence of [that] fact... more probably or less probable than it would be without the evidence.”

FRE 402: Evidence Generally Admissible; Irrelevant Evidence Inadmissible


All relevant evidence is admissible, except as otherwise provided by the Constitution of the United States, by Act of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant to statutory authority.  Evidence which is not relevant is not admissible.

U.S. v. James (9th Cir., 1999)
D’s convictions corroborating V’s self-defense claim

· Facts: James claiming self-defense because she had both experienced and heard stories of (victim) boyfriend’s extreme violence.
· Issue: was evidence that proved convictions of D’s boyfriend relevant evidence, since D did not know he had been convicted of the crimes, and only knew what he had told her?

· Holding: Yes. The records would have corroborated the D’s testimony that she heard her boyfriend tell her these things. Material to state of mind.

· Dissent: risk of unfair prejudice too great.

· Notes: per a self-defense claim, you can submit evidence as to what the D had heard regarding the victim’s character (violent behavior?). Also allows evidence on the issue of who was the first aggressor, can admit victim’s propensity for violence.

Conditional Relevance











· When a spoken statement is relied upon to prove notice to X, it is without probative value unless X heard it. 

FRE 104(b): Relevancy Conditioned on Fact


When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding (note: preponderance of the evidence (likelier than not)-Huddleston) of the fulfillment of the condition. 

Advisory Committee Notes
Accepted treatment:

· the judge makes a preliminary determination whether the foundation evidence is sufficient to support a finding of fulfillment of the condition. If so, the item is admitted.

· if after all the evidence is in, pro and con, the jury could reasonably conclude that fulfillment of the condition is established, the issue is for them.

· if the evidence is not such as to allow a finding, the judge withdraws the matter from their consideration.

Cox v. State (Sup. Ct. of Indiana, 1998)

· Facts: State contending that Cox killed victim as an act of retaliation b/c friend was in prison pending resolution of charges filed against him by the victim’s family for molesting their young daughter. There had been a hearings regarding the friend’s charges 4 days before the murder. Cox not present, but friend’s mom was, and Cox was at the mom’s house right before the murder.

· Issue: the testimony regarding the hearing is relevant only if Cox knew what happened at the hearing. Conditional Relevancy.
· Holding: evidence relevant. Admissible. The judge must determine only that a reasonable jury could make the requisite factual determination based on the evidence before it.

· Rationale: Cox had spent almost every day at the friend’s mom’s house since the hearing. Her son and Cox were close friends and his mom attended the hearing. That’s sufficient to support the inference that Cox knew what had happened at the hearing.

Probativeness Versus the Risk of Unfair Prejudice







FRE 403: Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time


Although relevant, evidence may be excluded (trial judges’ discretion) if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

Advisory Committee Notes

· “In reaching a decision whether to exclude on grounds of unfair prejudice, consideration should be given to the probable effectiveness or lack of effectiveness of a limiting instruction.”

FRE 403 Notes
· Judges generally follow a formula – on one side, evaluate the probative value, the 401 relevance, on the other side they evaluate the possible unfair prejudices

· “lose your lunch rule” b/c it’s generally gruesome photos. Judge could give an instruction to the jury prior to showing of photos that the jury should not allow their natural reaction to the pictures to take over. 

· since decisions to exclude under 403 are committed to the trial judge’s discretion, they are reviewable on appeal only for an abuse of discretion. 

State v. Bocharski (Sup Ct. of AZ, 2001)

· Facts: Murder case, gruesome photos showed at trial. Photos dealt with largely uncontested issues. Defense did not challenge the fact of the victim’s death, the extent of her injuries, or the manner of her demise.

· Issue: whether the photos should have been admitted. Did the trial court abuse its discretion in weighing probative value against prejudicial effect under Rule 403.

· Holding: the last two should not have been admitted, but the error in admitting them did not contribute to or affect the jury’s verdict.

· Rationale: although the pictures met the bare minimum standard of relevance, they had little tendency to establish any disputed issue in the case. Thus, they were introduced primarily to inflame the jury.

U.S. v. Meyers (5th Cir., 1978)

Evidence of Flight
· Issue: admission of evidence of flight.

· Rule: evidence of flight’s probative value as circumstantial evidence of guilt depends upon the degree of confidence with which four inferences can be drawn:

1. from the D’s behavior to flight;

2. from flight to consciousness of guilt;

3. from consciousness of guilt to consciousness of guilt concerning the crime charged; and

4. from consciousness of guilt concerning the crime charged to actual guilt of the crime charged

Because of the inherent unreliability of evidence of flight, and the danger of prejudice its use may entail, a flight instruction is improper unless the evidence is sufficient to furnish reasonable support for all four of the necessary inferences.

· Holding: in this case, the D had committed another robbery during the time of the one he was being charged w/ in this case and when he was captured. Without knowing whether he committed the robbery he’s being charged with, Court can’t determine whether his flight was b/c of that robbery or the one in between that he did commit.

· Notes: three weeks minimizes the weight of the evidence of the flight. How probative is it if it’s three weeks later? In any case, judge tell the jury that alone, evidence of flight is insufficient to convict.

People v. Collins (Sup. Ct. of CA, 1968)

Probability Evidence
· Facts: purse robbery of old lady. Statistical evidence shown by prosecution showing “probability” of a blonde woman w/ a ponytail and black bearded man in a yellow car. Statistics pretty much made up, had math professor testify about the product rule.

· Issue: should this evidence be admitted?

· Holding: No, should not have been admitted

· Rationale: the prosecution’s introduction and use of the mathematical probability statistics injected two fundamental prejudicial errors into the case:

1. the testimony itself lacked an adequate foundation both in evidence and in statistical theory;

· no evidence to show that there was a 1/10 chance of girl w/ ponytail, etc

· lack of proof of statistical independence of the factors

2. the testimony and the manner in which the prosecution used it distracted the jury from its proper and requisite function of weighing the evidence on the issue of guilt

Statistics provided absolutely no guidance on the crucial issue: of the admittedly few such couples, which one, if any was guilty of committing this robbery

· Notes: why not just give it to the jury to decide the valid of the evidence? it could have been unfairly persuasive.

U.S. v. Jackson (E.D.N.Y., 1975)

Effect of Stipulations
· Facts: bank robbery in NY, D arrested in Georgia 3 months later b/c police thought D and his passengers were acting suspiciously in an area where an armed robbery had just taken place. D stopped for traffic check, had no license but did have false identification. D arrested for driving without a license, guns found in the car. D escaped from local jail.

· Issue: should the gov’t offer of proof of flight from crime in NY b/c D was in Georgia be admitted even though it entails the risk that unrelated crimes will be brought to the attention of the jury?

· Holding: Stipulation. The evidence relating to D’s arrest in Georgia will be inadmissible at trial, provided that D enter into a stipulation to the effect that he was in Georgia shortly after the robbery and that while there he used a false name.

· Rationale: Justified by FRE 102.

Old Chief v. U.S. (Sup. Ct., 1997)

Stipulations
· Facts: D was arrested for assault with a deadly weapon and charged with a federal crime which prohibits possession of a firearm by someone who has previously been convicted of a felony. D had previous conviction of assault causing serious bodily injury. D argued that the prosecution shouldn’t be allowed to introduce evidence regarding the nature of his previous felony under FRE 403 b/c probative value substantially outweighed by prejudice. D willing to stipulate that he had a prior felony. Prosecution argued that it should be left alone to present its case. Trial court admitted evidence and 9th Cir. affirmed.

· Issue: Does the District Court have the authority to reject a D’s offer to concede a prior conviction and admit the prosecution’s presentation of it when the name or nature of the conviction raises the risk of a verdict tainted by improper considerations, and when the purpose of the evidence is solely to prove the element of prior conviction.

· Holding: No. D was willing to stipulate that he had prior felony and this would meet the element of the federal crime he is being charged with.

· Rationale: showing the nature of D’s prior felony has little probative value, b/c needed only to show that D had prior conviction which can be done by stipulation. Danger of prejudicial effect is very high.
FRE 105: Limited Admissibility


When evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly. 

Advisory Committee Notes
· “The availability and effectiveness of this practice must be taken into consideration in reaching a decision whether to exclude for unfair prejudice under Rule 403.”

Character Evidence

The Character-Propensity Rule










FRE 404 bars only one thing – the forbidden inference of action on a particular occasion in conformity with a character trait

Rule 404 reflects the judgment of Congress that the probative value of propensity evidence is, as a matter of law, substantially outweighed by the risk it poses of unfair prejudice, juror confusion, and waste of time.

“Character” for purposes of evidence means a person’s propensity to engage or not to engage in certain types of behavior. A person may have a character for truthfulness or untruthfulness, peaceableness or violence, recklessness or care, lawfulness or unlawfulness. The purpose for which character evidence is being offered must be identified to determine it’s admissibility. Possible uses:

· Conduct on a Specific Occasion. Known as circumstantial or propensity use of evidence. Such use is generally prohibited, subject to several important exceptions such as proving the character of a criminal defendant or a crime victim. See 404(a). 

· Element of Charge, Claim, or Defense. When D’s character is at issue, character evidence is generally admissible.

· To Prove Motive, Intent, or Similar Specific Points. Evidence of prior bad acts to prove intent and similar narrow points is allowed by FRE 404(b) subject to a 403 analysis.

FRE 404: Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes


(a) Character Evidence Generally. Evidence of a person’s character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:

(1) Character of accused. Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution;

(2) Character of alleged victim. Evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor;

(3) Character of witness. Evidence of the character of a witness, as provided in rules 607, 608, and 609. 


(b) Other crimes, wrongs, or acts. Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith.  It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial. 

Advisory Committee Notes

· Once the admissibility of character evidence in some form is established under this rule, reference must then be made to Rule 405 in order to determine the appropriate method of proof

· if the character is that of a witness, see Rules 608 and 609 for methods of proof

· If admitting evidence under (b), 403 determination must be made to determine whether the danger of undue prejudice outweighs the probative value of the evidence in view of the availability of other means of proof and other factors. 

· Note: pending amendment to rule would clarify that in a civil case, outside the impeachment context as governed by Rules 608 and 609, evidence of a person’s character is never admissible to prove that the person acted in conformity with the character trait.

People v. Zackowitz (Ct of Appeals of NY, 1930)

Character Evidence
· Issue: should evidence be admitted if its only purpose is to show the D as a person who is criminally inclined, and has nothing to do with the case at bar? NO

· Rule: character is never an issue in a criminal prosecution unless the D chooses to make it one

· Rationale: character evidence is inadmissible in any trial to prove that a person acted in conformity. It is relevant under 401, but it’s the unfair prejudice that makes it inadmissible under 404(a). 

Routes Around the Box











U.S. v. Trenkler (1st Cir., 1995)

Proof of Modus Operandi

· Roslindale/Quincy bomb case. The D’s defense must be identity in order for MO evidence to come in. MO evidence is admissible to prove that no one else in the world could have done this beyond a reasonable doubt.

· Rule: 404(b)’s list is not exhaustive. The test is: (1) does the evidence have some “special relevance” independent of its propensity showing? (2) If the evidence has special relevance on a material issue, does it pass 403 – showing that the probative value of the evidence substantially outweighs the danger of unfair prejudice?

· Special relevance for identity: (1) Requires a high degree of similarity between the other act and the charged crime; (2) an exact match is not necessary; (3) must focus on the “totality of comparison” – requiring either the “conjunction of several identifying characteristics or the presence of some highly distinctive quality”; (4) a number of common features of a lesser uniqueness may be of significant probative value when considered together. 

U.S. v. Stevens (3rd Cir, 1991)

Reverse 404(b)
· Issue: D wants to admit evidence that a few days after two white people accused him of mugging them, a black man was mugged in same manner, same location, and that man did not identify the D as the assailant. D wants to admit his testimony under a “reverse” 404(b). Same person likely to have committed both, black man’s ID more reliable.

· Reverse 404(b) factors:
· Need a lower standard of degree of similarity of offense

· When D is offering that kind of proof exculpatorily, prejudice to the D is no longer a factor and simple relevance to guilt or innocence should suffice as the standard of admissibility

· Admissibility depends on a straightforward balancing of the evidence’s probative value against considerations such as undue waste of time and confusion of the issues

· Holding: evidence should come in. Probative value to Stevens is huge, so any unfair prejudice to the gov’t can’t really trump that. 

Rex v. Smith (England, 1915)

Brides in the bath; Doctrine of Chances
· Facts: Man charged with murdering his wife by drowning her in a bathtub.  Made comment afterwards “wasn’t it a jolly good job I got her to make her will.”

· Issue: P allowed to introduce evidence that D had two other wives who both dies in bathtubs and who both left him lots of money in their wills (Judge admitted evidence ONLY for the purpose of “helping the jury to draw an inference as to whether the death of Miss Mundy was accidental or designed by the prisoner

· Doctrine of Chances: “Each additional case increased the improbability of accident.” Case stands for the proposition that you could sometimes get around the propensity box by using the doctrine of chance.
Huddleston v. U.S. (Sup. Ct., 1988)

Huddleston Standard
· Facts: D was charged with sale of stolen video tapes.  D argued that he received the tapes from someone else and he was not aware that the tapes were stolen.  Prosecution present a witness who testified that he had bought stolen TV sets from D.  Also, an undercover agent testified that D had agreed to sell stolen merchandise to him. D was not charged and convicted for these previous crimes.  D claims that before such evidence can be used, the prosecution must prove by preponderance of the evidence that the other crimes did in fact take place.  So in this case, D claims that the prosecution must prove that the merchandise in the previous acts was stolen.

· Issue: Whether the district court must itself make a preliminary finding that the government has proved the other act by a preponderance of the evidence before it submits the evidence to the jury?

· Holding: No.

· Rationale: the evidence that D was selling the televisions was relevant under the government’s theory only if the jury could reasonably find that the televisions were stolen.  Here there were facts from which the jury could have made such conclusion.  Also, there are safeguards which deal with D’s concern that unduly prejudicial evidence may be introduced under Rule 404(b).  

· 404(b) safeguards:

· must be offered for a proper purpose.  (404(b))

· must be relevant (402). 

· unfair prejudice (403).  

· limiting instructions (105)

Propensity Evidence in Sexual Assault Cases








FRE 413: Evidence of Similar Crimes in Sexual Assault Cases


In criminal cases in which the D is accused of an offense of sexual assault, evidence of the D’s commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant. The Gov’t must disclose the evidence to the D at least 15 days before trial. 


See rule book for text of rule.
FRE 414: Evidence of Similar Crimes in Child Molestation Cases


In criminal cases in which the D is accused of an offense of child molestation, evidence of the D’s commission of another offense or offenses of child molestation is admissible, and may be considered for its bearing on any matter to which it is relevant. The Gov’t must disclose the evidence to the D at least 15 days before trial.


See rule book for text of rule.
FRE 415: Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation


In a civil case in which a claim for damages or other relief is predicated on a party’s alleged commission of conduct constituting an offense of sexual assault or child molestation, evidence of that party’s commission of another offense or offenses of sexual assault or child molestation is admissible and may be considered as provided in Rule 413 and 414. 


See rule book for text of rule.

Notes

· these rules were enacted as part of the Violent Crime Control and Law Enforcement Act of 1994

· MA has expressly rejected using prior acts. We do not have these rules here.

· lends credence to victim’s claims

State v. Kirsch (Sup. Ct. of NH, 1995)

What is motive? What is intent? Common plan or scheme.

· Motive is what prompts a D to engage in a particular criminal activity. Evidence of uncharged assaults to show motive in selecting these particular victims was found by court to show the D”s desire for sexual activity with a certain type of victim, which is propensity, not motive.

· Intent: the evidence of other bad acts must be able to support a reliable inference, not dependent on the D’s character or propensity, that the D had the same intent on the occasions of the charged and uncharged acts. Court also found this evidence to be propensity.

· Common plan or scheme: the other bad acts must be constituent parts of some overall scheme. Not enough to show that each crime was ‘planned’ in the same way; there must be some overall scheme of which each of the crimes is but a part. Most courts do not read common plan as narrowly as NH.

U.S. v. Guardia (10th Cir., 1998)

Balancing rules 413 and 403
· Rule: when balancing rule 413 evidence under 403, the court should not alter its normal process of weighing the probative value of the evidence against the danger of unfair prejudice.

· The value in a given case will depend on innumerable considerations including:

· the similarity of the prior acts to the acts charged

· the closeness in time of the prior acts to the charged acts

· the frequency of the prior acts

· the presence or lack of intervening events

· the need for evidence beyond the testimony of the D and alleged victim

Proof of the Defendant’s and Victim’s Character







FRE 405: Methods of Proving Character

(a) Reputation or opinion. In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion. On cross-examination, inquiry is allowable into relevant specific instances of conduct.

(b) Specific Instances of Conduct. In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s conduct.

Notes

· 405 comes into play only if character evidence is deemed admissible. It cannot come in with specific acts, only reputation and opinion.  ONLY exception is specific acts under 413-415.

· You cannot bring in specific acts on direct examination. It can never be used for propensity; can only be used to attack a witness as not credible.

· 405(b) rarely used. Three common instances: (1) Rebutting an Entrapment Defense; (2) Rebutting a Defense of Truth in a Libel or Slander Action; (3) Resolving a Parental Custody Dispute.

Michelson v. U.S. (Sup. Ct., 1948)

· Facts: D offered a character witness to testify as to his honesty and truthfulness and for being a law abiding citizen

· Issue: whether the prosecution can inquire of a reputation witness about a specific act pertinent to the trait he is testifying about. YES

· Rule: on cross-examination, inquiry is allowable as to whether the reputation witness has heard of particular instances of conduct pertinent to the trait in question. 

· Theory behind rule: since the reputation witness relates what he has heard, the inquiry tends to shed light on the accuracy of his hearing and reporting. 

Reasons why 404 rules are limited to criminal defendants

· life and liberty at stake in criminal trials

· b/c of burden of proof, character evidence may mean more for criminal defendants, for whom character evidence can be enough to win, then for litigants who must meet a higher standard of proof. 

Evidence of Habit












HABIT CAN ONLY BE USED IN CIVIL CASES

FRE 406: Habit; Routine Practice


Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.

Halloran v. Virginia Chemicals (Ct of Appeals of NY, 1977)

· Rule: proof a deliberate and repetitive practice should allow the inference of its persistence. Habit involves a repetitive pattern of conduct and therefore predictable and predicative conduct. 

Character for Truthfulness

General Principles












See Impeachment Evidence flowchart

FRE 608 deals general attacks on truthfulness

FRE 608: Evidence of Character and Conduct of Witness

(a) Opinion and reputation evidence of character. The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

(b) Specific instances of conduct. Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness' character for truthfulness, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court (means it must survive a 403 weighing test), if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness' character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.

The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused's or the witness' privilege against self-incrimination when examined with respect to matters that relate only to character for truthfulness. 

Limitiations on FRE 608(b)(1)

· Rule 608(b)(1) exposes every witness who takes the stand to possible cross-examination about past “specific instances of conduct” of the witness that might suggest she has an untruthful character. That potential must have limits, otherwise it would just turn into an attack.

1. specific instance must be “probative of truthfulness or untruthfulness”

2. may not be proved by extrinsic evidence (life is too short)

3. inquiry must survive a Rule 403 weighing test

4. lawyer must have a good-faith basis for believing the specific conduct took place

5. judge must exercise reasonable control to protect witnesses from harassment or undue embarrassment (611(a)(3))

6. 608(b) cannot be used to offer evidence that is of a type covered by Rule 609, but is excluded by Rule 609. 

Use of Past Convictions











Rule 609 is an exception to the ban of extrinsic evidence

FRE 609: Impeachment by Evidence of Conviction of Crime

(a) General Rule. For the purpose of attacking the credibility of a witness, 


(1) evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused (stricter test than 403) ; and


(2) evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of the punishment. (regardless of their prejudicial value)
(b) Time limit. Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the later date, unless the court determines, in the interests of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect. However, evidence of a conviction more than 10 years old as calculated herein, is not admissible unless the proponent gives to the adverse party sufficient advance written notice of intent to use such evidence to provide the adverse party with a fair opportunity to contest the use of such evidence.

(c) Effect of pardon, annulment, or certificate of rehabilitation.
(d) Juvenile adjudications
(e) Pendency of appeal.
Notes

· if the witness denies the previous convictions, exception to the extrinsic evidence rule – can put in rap sheet

· Time limit: use date when charged.

Gordon factors for 609(a) balancing test

· to admit evidence that the accused has been convicted of a crime requires a higher test – that the probative value of admitting the evidence outweighs its prejudicial effect. Then-Judge Burger set out the factors to consider in Gordon:

1. the nature of the crime;

2. the time of conviction and the witness’ subsequent history;

3. similarity between the past crime and the charged crime;

i. convictions which are for the same crime should be admitted sparingly

4. importance of the D’s testimony; and

5. the centrality of the credibility issue.

U.S. v. Bracken (9th Cir, 1992)

What is a crime of dishonesty under 609(a)(2)?
· Issue: does a bank robbery involve “dishonesty” as the term is used in FRE 609(a)(2)? NO

· Rationale: dishonesty has two meanings: narrowly refers to a liar, and broadly refers to a thief?


Rehabilitation












Notes

· Under FRE 608(a), once the character for truthfulness of a witness has been attacked, a supporting character witness may testify in the form of reputation or opinion that the principal witness has a truthful disposition. The character witness can only say that the principal witness is a truthful person, not that a particular statement is true. FRE 608(a) does not contemplate testimony by a character witness indicating that he has listened to the principal witness and believes what he said. 

What constitutes an attack on witness’ character for truthfulness?

· any of the forms provided in rule 609 and 609. If one party has:

· offered opinion or reputation testimony of the witness’ bad character for truthfulness (rule 608(a))

· elicited on cross-examination evidence of specific acts of the witness that are probative of untruthful character (rule 608(b)); or 

· offered evidence of a past conviction of the witness under Rule 609

Attack on Character

· Rehabilitation can be used only if the witness’s character for truthfulness has been attacked by the opponent. Thus the admissibility of proof of good character for veracity depends on how the witness was impeached.

· Impeachment with character evidence. Proof of good character for truth and veracity is admissible if the calling party directly assails character, whether by cross-examining the principal witness on prior acts under FRE 608(b) or prior convictions under FRE 609, or by offering negative reputation or opinion testimony under FRE 608(a). 

· Prior inconsistent statements. Impeachment by prior inconsistent statements does not generally pave the way for proof of good character for truth and veracity b/c such inconsistencies may not so much suggest untruthfulness as forgetfulness or lack of perception or judgment. But sometimes inconsistent statements suggest deliberate falsehood and can indeed impugn character.

· Bias. Attacks indicating bias do not generally imply lack of truthfulness or open the door to proof of the witness’s truthful disposition. But extreme forms of bias, such as an accusation of bribery or corruption, do amount to an attack on character.

· Contradiction. Usually impeachment by contradiction does not impugn character. When one witness testifies to one version of the facts and another presents a conflicting version, neither’s character is assailed and proof of good character is normally excluded.

Foundation for Character testimony

· before a supporting character witness may attest to the good character of the principal witness, the party seeking to rehabilitate in this way must show that the character witness is acquainted with the principal witness (if opinion testimony is to be offered) or knows the prevailing community sentiment about her (if reputation testimony is to be offered).

Cross-examining the supporting character witness

· The supporting character witness, who testifies to the good character of the principal witness, may himself be challenged on cross-examination by questions about specific instances of conduct by the principal witness when test bar on her veracity. (See FRE 608(b)). Thus, the character witness may be asked wither he “knows” or “has heard” about particular instances of conduct of the principal witness bearing on his truthfulness. The proper purpose is to test the knowledge and judgment of the character witness. If he does not know or has not heard of the misconduct, the foundation of the testimony of the character witness is undercut. If he does know or has heard of the misconduct and still maintains that the principal witness is truthful, the judgment of the character witness (or the community’s collective judgment, if the witness has testified to reputation) is suspect.

Rape Shield Law

The Law in Force












Rule 412: Sex Offense Cases; Relevance of Alleged Victim’s past sexual behavior or alleged sexual predisposition 

(a) Evidence generally inadmissible. Except as provided in (b) and (c), evidence offered to prove that the victim engaged in other sexual behavior or the victim’s sexual predisposition is not admissible.

(b) Exceptions.
(1) In criminal cases, the following evidence is admissible (if otherwise admissible under these rules): 


(A) evidence of specific instances of sexual behavior by the victim offered to prove that person other than the accused was the source of semen, injury, or other physical evidence


(B) evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution; and


(C) evidence the exclusion of which would violate the constitutional rights of the D

(2) In a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. Evidence of an alleged victim’s reputation is admissible only if it has been placed in controversy by the alleged victim.

(c) Procedure to determine admissibility.
Olden v. Kentucky (Sup. Ct., 1988)

· D has a right to make a claim of bias. It trumps Rule 412.

Reliability
Competency of Witnesses











FRE 601: General Rule of Competency


Every person is competent to be a witness except as otherwise provided in these rules. However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the competency of a witness shall be determined in accordance with State law.

FRE 602: Lack of Personal Knowledge


A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may, but need not, consist of the witness’ own testimony. This rule is subject to the provisions of rule 703, relating to opinion testimony by expert witnesses.

FRE 603: Oath or Affirmation


Before testifying, every witness shall be required to declare that the witness will testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness’ conscience and impress the witness’ mind with the duty to do so

FRE 610: Religious Beliefs or Opinions

Evidence of the beliefs or opinions of a witness on matters of religion is not admissible for the purpose of showing that by reason of their nature the witness’ credibility is impaired or enhanced.

Hearsay

Defining Hearsay












Hearsay is an assertion, either verbal, nonverbal, or written, other than the assertion made by the declarant while testifying in the trial or hearing, that is offered to prove the truth of the matter asserted.  Under FRE 802, hearsay is inadmissible unless it fits an exception specified by Rules. The primary reason for excluding hearsay is that the trier of fact has no adequate basis for evaluating the declarant’s credibility, because the declarant was not subject to cross-examination under oath in the trier’s presence.  The goal is to prevent defendants from having testimony offered against them without providing the right to confront the witness.  Lack of cross-examination raises concerns over the inability to test the declarant’s perception, memory, narrative powers, and sincerity.  Generally, the public policy behind the exceptions is that the circumstances that hearsay comes in is so trustworthy, so reliable, that we are prepared to deny the party the right to confrontation.

The critical question is whether the litigant is offering the evidence of the out-of-court statement to prove what the out-of-court speaker was asserting (in which case the evidence is hearsay) or merely to prove that the statement was made and heard (in which case the evidence is not hearsay).

FRE 801: Definitions


The following definitions apply under this article:

(a) Statement. A statement is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion (nothing is an assertion unless intended to be one)

(b) Declarant. A “declarant” is a person who makes a statement

(c) Hearsay. “Hearsay” is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted

(d) Statements which are not hearsay. A statement is not hearsay if - 



(1) Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or (B) consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person; or



(2) Admission by party-opponent. The statement is offered against a party and is (A) the party's own statement, in either an individual or a representative capacity or; (B) a statement of which the party has manifested an adoption or belief in its truth, or; (C) a statement by a person authorized by the party to make a statement concerning the subject, or; (D) a statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or; (E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy.  The contents of the statement shall be considered but are not alone sufficient to establish the declarant's authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).

FRE 802: Hearsay Rule


Hearsay is not admissible except as provided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress.

Assertions
· communicative intent is the essence of an assertion

· when trying to determine whether certain conduct is an assertion, ask yourself, “could this conduct be a lie?”

· is the person acting for an audience? People do not usually lie to themselves, so if there’s no audience, it’s not an assertion

Statements of Party-Opponents










FRE 104(a): Questions of admissibility generally


Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b). In making its determination it is not bound by the rules of evidence except those with respect to privileges.

801(d)(2) Exceptions: Admissions by Party-Opponent
(d)(2)(A): party’s own words

(d)(2)(B): Adoptive admissions

(d)(2)(C): Authorized parties

(d)(2)(D): Statements of Agents

(d)(2)(E): Co-conspirator’s Statements

Silence as an adoption

· Factors court will look at when analyzing 801(d)(2)(B) to determine if silence is an adoption:

1. the person heard and understood the statement 

2. he was at liberty to respond

3. the circumstances naturally call for a response

4. he failed to respond

Bourjaily v. U.S. (Sup. Ct., 1967)

· Facts: William Bourjaily was arrested after receiving a quantity of cocaine in a parking lot from Angelo Lonardo. At Bourjaily's trial, the government introduced statements Lonardo made in a telephone conversation with an informant regarding a "friend" who had questions about the cocaine. The district court, considering the events in the parking lot and Lonardo's statements over the telephone, found that the government had established that a conspiracy existed between Bourjaily and Lonardo, and that Lonardo's statements over the telephone had been made in the course of and in furtherance of the conspiracy. Accordingly, the court held that Lonardo's out-of-court statements satisfied Federal Rule of Evidence 801(d)(2)(E) and were not hearsay.

· Issues: (1) In order to consider the statements of a coconspirator as non-hearsay, must the court determine by evidence independent of the statements themselves that the conspiracy existed and that the defendant and declarant were members of this conspiracy? (2) What is the quantum of proof on which such determinations must be based? 

· Holding: (1) No; and (2) preponderance of the evidence. When the existence and membership of a conspiracy are disputed, the traditional standard applies: the party offering the statements under Rule 801(d)(2)(E) must prove these preliminary facts by a preponderance of the evidence. Rule 104(a) provides that, in determining preliminary questions concerning admissibility, the court "is not bound by the rules of evidence" (except those with respect to privileges). Therefore, hearsay, including the statements sought to be admitted, can be considered. 

Distinguishing between 104(a) questions from 104(b) questions

· Evidence used to prove facts under 104(a) need not itself be admissible (i.e. could be hearsay).  

· HOWEVER, evidence used to prove facts under 104(b) MUST be admissible 

· 104(a) suggests that all preliminary Qs are to be resolved by the court “subject to the provisions of subdivision (b).”  104(b) addresses only those preliminary Qs upon which “the relevancy of evidence depends ( THEREFORE:

· FRE 104(b) governs matters of conditional relevance, and 104(a) governs everything else ( is the evidence relevant on its face (104(a))?  Or need something else be true in order for the evidence to be relevant (104(b))?

· On exam --- OK to apply either, so long as you recognize the difficulty in distinguishing between the 2

· Even with inadmissible evidence, preliminary questions about admissibility of evidence are generally 104(a) analysis ( decided by the judge. 

· 104(b) is for a jury to determine truth of conditional fact.

Past Statements of Witnesses and Past Testimony







	Rule
	Topic
	Conditions Regarding Declarant’s Availability or Memory
	Conditions Regarding Past Statement

	613
	Past Inconsistent Statements Offered to Impeach
	Declarant must have testified 
	Questioning Lawyer must have good-faith belief that witness made past statement

	801(d)(1)(A)
	Past inconsistent statements offered substantively 
	Declarant must testify at trial or hearing and be subject to cross-examination “concerning the statement”
	Past Statement is inconsistent and was

1. Given under oath and

2. at a “proceeding” or deposition

	801(d)(1)(B)
	Past consistent statements
	Same
	Past statement is consistent, is offered to rebut charge of recent fabrication or improper motive and meets the Tome rule. 

	801(d)(1)(C)
	Statement of identification
	Same
	Past statement identifies a person and was made after declarant perceived the person

	804(b)(1)
	Past testimony
	Declarant must be unavailable as defined by FRE 804(a). 
	Past statement was

(1) “Testimony” (i.e. given under oath), 

(2) At a “proceeding” or deposition, and 

(3) Subject to examination by party against whom the statement is now offered, who then had a “similar motive”

	612

 
	Refreshing witness’s memory
	Witness must be on stand; memory must be exhausted
	None (note that memory may be refreshed with many things; if a writing is used, FRE 612 imposes conditions)

	803(5)

 
	Past recollection recorded
	Witness must be on the stand; must have “insufficient recollection”
	Record

(1) Was made or adopted when witness’s memory was fresh and 

(2) Reflected witness’s knowledge correctly 


FRE 613: Prior Statements of Witnesses

(a) Examining witness concerning prior statement. In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel.

(b) Extrinsic evidence of prior inconsistent statement of witness. Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require. This provision does not apply to admissions of a party-opponent as defined in rule 801(d)(2).

U.S. v. Barrett (1st Cir, 1976)

· Rule: to be received as a prior inconsistent statement, the contradiction need not be “in plain terms.” It is enough if the proffered testimony, taken as a whole, either by what it says or by what it omits to say, affords some indication that the fact was different from the testimony of the witness whom it sought to contradict. 

Hearsay: Miranda and silence
· four preconditions to using silence as evidence of an adoptive admission:

1. the statement was heard and understood by the party against whom it is offered;

2. the party was at liberty to respond

3. the circumstances naturally called for a response; and

4. the party failed to respond

· Miranda silence may not be used to impeach a witness

· post-Miranda silence almost certainly cannot serve as evidence of an adoptive admission

· in the absence of Miranda warnings, a D’s silence may be used to impeach the D’s testimony

· pre-arrest, pre-Miranda silence likely can constitute an adoptive admission, as long as a police officer was not nearby

· Sup. Ct. has not addressed the issue of adoption by silence. There’s a good argument that you should have spoken up if there’s no Miranda. 
Inconsistent Statements offered Substantively

· See Rule 801(d)(1)(A)

Past Consistent Statements
· See Rule 801(d)(1)(B). Note that these can only be used to rebut a charge of “recent fabrication or improper influence or motive”

Hearsay Exceptions

Rule 804 Exceptions












THE DECLARANT MUST BE UNAVAILABE UNDER 801(a) FOR RULE 801 TO APPLY

Rule 804 expresses preferences: testimony given on the stand in person is preferred over hearsay, and hearsay, if of the specified quality, is preferred over complete loss of the evidence of the declarant. Advisory Comm. Notes
FRE 804: Hearsay Exceptions; Declarant Unavailable

(a) Definition of unavailability

(b) Hearsay exceptions


(1) Former testimony

(2) Statement under belief of impending death

(3) Statement against interest

(4) Statement of personal or family history

(5) Residual exception (807)

(6) Forfeiture by wrongdoing

U.S. v. DiNapoli (2nd Cir, 1993)

· Rule: the proper approach for assessing similarity of motive under Rule 804(b)(1) must consider whether the party resisting the offered testimony at a pending proceeding had at a prior proceeding an interest of substantially similar intensity to prove (or disprove) the same side of a substantially similar issue.

Lloyd v. American Export Lines, Inc. (3rd Cir, 1978)

· Rule: “if it appears that in the former suit a party having a like motive to cross-examine about the same matters as the present party would have, was accorded an adequate opportunity for such examination, the testimony may be received against the present party”

· have to run a 104(b) test to determine the 804(b) determination
804(b)(3): Statements Against Interest
· See 804(b)(3)

· 804(b)(3) is premised on the commonsense notion that reasonable people, even reasonable people who are not especially honest, tend not to make self-inculpatory statements unless they believe them to be true. 
Williamson v. U.S. (Sup. Ct., 1994)

Statements Against Interest

· Facts: upon arrest for drug charges, Harris describes conspiracy w/ Williamson, said Williamson was guy in charge. 

· Issue: should Harris’ entire statement – the part that inculpated him as well as the part that inculpated Williamson – have been admitted? NO

· Rule: the question under Rule 804(b)(3) is always whether the statement was sufficiently against the declarant’s penal interest “that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true,” and this question can only be answered in light of all the surrounding circumstances.

· Notes: by looking at all of the circumstances, would the declarant have made statements against their interest if they weren’t true?

804(b)(2): Statement under belief of impending death

· policy: no motive to lie at that point

· has to pertain to cause of death

· declarant must have spoken without hope of recovery and in the shadow of impending death. Must be “a settled hopeless expectation” that death is near at hand, and what is said must have been spoken in the hush of its impending presence. (Shepard v. U.S.)

804(b)(6): Forfeiture by wrongdoing

· gov’t need only prove the predicate facts essential to the waiver by a preponderance of the evidence 

Rule 803 Exceptions












Rule 803 “proceeds upon the theory that under appropriate circumstances a hearsay statement may possess circumstantial guarantees of trustworthiness sufficient to justify nonproduction of the declarant... even though he may be available.” Advisory Comm. Notes, pg 219-220

FRE 803: Hearsay Exceptions; Availability of Declarant Immaterial 


The following are not excluded by the hearsay rule, even though the declarant is available as a witness:



(1) Present sense impression



(2) Excited Utterance



(3) Then existing mental, emotional, or physical condition



(4) Statements for purposes of medical diagnosis or treatment



(5) Recorded recollection



(6) Records of regularly conducted activity



(7) Absence of entry in records kept in accordance with provisions of (8)



(8) Public Records and reports



(10) Absence of public record or entry



(21) Reputation as to character

FRE 803(1): Present sense impression

· A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

· underlying theory of exception (1) is that the substantial contemporaneity of event and statement negative the likelihood of deliberate or conscious misrepresentation

FRE 803(2): Excited Utterance

· A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition. 

· underlying theory of exception (2) is simply that circumstances may produce a condition of excitement which temporarily stills the capacity of reflection and produces utterances free of conscious fabrication

· under 104(a), does the evidence seem relevant? Does it meet the requirements of an exception

FRE 803(3): Then existing mental, emotional, or physical condition

· A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will. 

· we’re willing to trust people’s statements about their own state of mind, plans, etc

FRE 803(4): Statements for purposes of medical diagnosis or treatment

· Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment. 

· rationale behind it is it focuses upon the patient and relies upon the patient’s strong motive to tell the truth because diagnosis or treatment will depend in party upon what the patient says. 

FRE 803(5): Recorded Recollection

· A memo or record concerning a matter about which a witness once had knowledge by now has insufficient recollection to enable the witness to testify full and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’ memory and to reflect that knowledge correctly. If admitted, the memo or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.

· Four elements must be met to admit under 803(5): (Johnson v. State)
1. the witness must have firsthand knowledge of the event

2. the written statement must be a memo made at or near the time of the event while the witness had a clear and accurate memory of it

3. the witness must lack a present recollection of the event

4. the witness must vouch for the accuracy of the written memo

FRE 612: Writing Used to Refresh Memory

· NOT a hearsay rule

· rules regarding what to do when a writing is used to refresh memory

FRE 803(6): Records of regularly conducted activity

· Business records are admissible where shown to be business records by a qualified witness, “unless the source of information or the method and circumstances of preparation indicate lack of trustworthiness”

· theory is that most companies will follow a pattern that is predictable, consistent, observable, and open to some view or review. Incentive for them to be accurate b/c they are used in business operations.

FRE 803(7): Absence of entry in records kept in accordance with the provisions of paragraph (6)

FRE 803(8): Public Records and reports

· in criminal cases, matters observed by police officers and other law enforcement personnel EXCLUDED 

· certified copy of your registration of your registration at the DMV not barred.... not an investigation of you 

· there’s usually a statutory exception for the chemist stuff described on 503

· meant to exclude police or detectives who are investigating you

FRE 803(9): Records of vital statistics

Police Records

· POLICE REPORTS ARE INADMISSABLE FOR THE TRUTH OF THE MATTER AS HEARSAY

· for exam purposes, it is important to know that you can use it for other purposes – impeaching an officer, impeaching a civilian, refresh recollection 

· see Oats – chemist case. MA has a statute that allows chemist certified reports regarding weight etc to come in. 

· Dorothy Vest – IRS records case. She’s being cross-examined, but Borenstein would have let them in anyway. Public agency keeping records of tax filings. 

· RMV records stating that you have a car registered to you CAN come in

Residual Exception

Rule 807: Residual Exception










The residual exception provides courts with flexibility to admit trustworthy hearsay that does not fit any of the specific exceptions listed elsewhere in the FRE. The statement must be trustworthy and must be more probative with regard to a material fact than any other evidence available. 

Rule 807: Residual Exception


A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent's intention to offer the statement and the particulars of it, including the name and address of the declarant.

Notes
· Five requirements:

1. Trustworthiness

2. More probative than anything else available 

3. must bear on a material fact. (means it must be relevant under 401-402)

4. the general purpose of these rules and the interests of justice will be served

5. Notice

· “Near miss” theory: If you can almost get it in under 803 or 804, you look to 807. 

· There is no residual exception in MA

Confrontation and Compulsory Process

The Confrontation Clause and Hearsay








THE CONFRONTATION CLAUSE ONLY APPLIES TO CRIMINAL CASES

Even though a piece of evidence meets an exception to the hearsay rules, it still might not be admitted due to the right to confrontation under the Sixth Amendment.  The Sixth Amendment states, “[i]n all criminal prosecutions, the accused shall enjoy the right... to be confronted with the witnesses against him.” This has been interpreted to mean that before a hearsay statement is admitted, there must be an analysis done to interpret whether the right to confrontation is being violated.  The Confrontation Clause only applies in criminal cases, when the prosecutor offers hearsay against the defendant and the declarant is not taking the stand.  However, the Supreme Court has never held that all hearsay is barred by the Confrontation Clause – it bars only testimonial statements regarding which the defendant has not had an opportunity to cross-examine. “Testimonial” has been gradually been defined in Crawford, Davis, and Hammon to mean that viewed objectively, if the primary purpose of the interrogation is to gather evidence, or to establish or prove past events potentially relevant to later criminal prosecution, then the statement is testimonial, and is therefore barred by the right to confrontation. If the statement is non-testimonial, the right to confrontation likely does not bar it. 

Steps to Confrontation Clause analysis:

1. Is the statement being offered for a hearsay purpose in a criminal case? If yes, Confrontation Clause applies. If no, no Confrontation Clause issue.

2. Is the statement testimonial? (as defined in Crawford, Davis, Hammon?) 

a. Primary-purpose test. What was the primary purpose of the interrogation FROM THE VIEW of the police officer (or agent)? Spelled out by Scalia in Davis:

“Statements are nontestmonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency. They are testimonial when the circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution.”
b. Factors that are evidence that it’s non-testimonial from Davis:
i. events were actually happening as they were being reported

ii. facing an ongoing emergency

iii. what was asked and answered viewed objectively, were they necessary to resolve a present emergency rather than just learn what happened in the past

iv. formality of the interview

3. If the statement IS testimonial, then the statement is inadmissible against D, even though it may satisfy a hearsay exception, unless the prosecution does one of the following:

a. calls the declarant as a witness; or

b. establishes that the declarant is unavailable AND that the D had an adequate opportunity to cross-examine the declarant’s “testimonial” statement; or

c. demonstrates that the D has wrongfully procured the declarant’s unavailability, and has therefore “forfeited” his Confrontation Clause objection

d. demonstrates that the statement is the D’s. Anything the defendant said directly is admissible against him as a party admission, FRE 801(d)(2)(A), even if the statement was “testimonial”

e. demonstrates that the defendant has adopted someone else’s statement, per FRE 801(d)(2)(B) – even if the declarant’s statement was “testimonial”

If the prosecution does do one of these things, the statement must still meet a hearsay exception!

4. If the statement IS NOT testimonial, we must assume until the Court tells us otherwise that the Confrontation Clause still applies to non-testimonial hearsay, and that Roberts is still viable in this context. The Court has not yet spelled this out, so this is simply an assumption until they tell us definitively otherwise. So... first figure out which hearsay exception applies, and then do Roberts analysis:

a. Is the declarant unavailable in good faith?

b. is this a “firmly rooted” hearsay exception? If so, that suffices to establish reliability. 

i. If not firmly rooted, the offering party must make a particularized showing of trustworthiness. Look at all the circumstances. 

Firmly rooted exceptions:

· excited utterance

· present sense impression

· statements for medical diagnosis

· dying declarations (sui generis – it’s as old as hell. Speaks for itself) 

· declarations against interest (but see Lilly v. VA – DAI by co-conspirator is not firmly rooted)

· co-conspirator exception in furtherance (exempted from the right to confrontation)
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