EVIDENCE OUTLINE

FALL 2005  *  Williams

Steps of Analysis:


-First of all, is the evidence relevant?

-Ask WHO is trying to get the evidence in, and is it for the party’s own 

benefit or for the detriment of the other side?


-Ask whether the evidence is being admitted on DIRECT or on CROSS-

EXAMINATION


-Ask WHY or FOR WHAT PURPOSE is the party trying to get the evidence 

in?


-Analyze under appropriate rule.  If admissible under FRE, ask…


-Should the evidence be kept out under 403 (BUT 403 IS NOT USED if you 

are analyzing whether the accused’s criminal history should come in 

as an attack on character for truthfulness—that test is whether probative value outweighs prejudice)


-Are there limiting instructions that could help deal with any issues that have 

arisen?
	Relevance


1) Relevance Defined

401—RELEVANCY STANDARD—“relevant evidence” is evidence that has ANY tendency to “make the existence of any fact that is of consequence [materiality] more or less probable [probativeness])”


-generally low standard

402—ADMISSIBILITY OF (IR)RELEVANT EVIDENCE—relevant evidence is sometimes in/irrelevant evidence is ALWAYS out

104(b)—CONDITIONAL RELEVANCE—sometimes a piece of evidence is only relevant on fulfillment of condition of fact.  For that evidence to be admitted, “the jury must be reasonably able to conclude that the fulfillment of the condition is established” (comments).  Williams’ version is that evidence is admitted if “a rational jury could find that the condition exists by a preponderance of the evidence.”


-generally low standard


Cox: D spending a lot of time at friend’s mom’s house is enough evidence to 

support the fact that the condition exists that friend’s mom told D about friend’s 

upcoming hearing
901—AUTHENTICATION OF DOCUMENTS—documents entered into evidence are relevant conditioned upon authentications establishing that the documents actually are what they are purported to be.  902 lays out certain types of documents that are per se satisfactorily authenticated—domestic or foreign public documents, certified copies of public records, official publications, notarized documents, etc.

2) Relevant evidence doesn’t always come in…

403—EXCLUSION BASED ON PREJUDICE/CONFUSION/MISLEADING THE JURY/WASTE OF TIME—relevant, admissible evidence MAY be deemed inadmissible b/c of UNFAIR prejudice that SUBSTANTIALLY OUTWEIGHS the probative value or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.


-discretionary—Judge does not HAVE to exclude anything under 403

-jury prejudice can take a few different forms: a) giving the evidence more weight than it 

should get, or b) misusing the evidence

-also, when doing 403 analysis, ask: is the prejudice general prejudice or directed right at 

the accused?  Does the evidence relate to issues that have been stipulated to by the party not introducing the evidence (Old Chief says this may lower probative value)?


Bocharski: prejudice substantially outweighed probative value when gruesome pictures 

shown to jury were not used by the prosecution to prove anything in the case.

Adamson: prejudice did not substantially outweigh probative value when stockings that 

suggested D had a fetish were introduced into evidence because they identified D as the 

type of person who would have committed the crime and were a necessary step in the 

logical chain placing D at the crime scene.

EVIDENCE OF FLIGHT—Myers says evidence of flight can be relevant as to consciousness of guilt in some circumstances.  But consider the time elapsed between the offense and the flight, whether D is conscious of guilt about the crime in question or about something else, as well as other factors that might have caused D to flee besides the crime in question.  The facts must support the chain of inferences: (’s flight ( consciousness of guilt ( consciousness of guilt concerning the crime charged ( actual guilt of the crime charged.

407, 408, 409, 410, 411—EVIDENCE THAT IS PER SE INADMISSIBLE—subsequent remedial measures, compromises/offers to compromise (after claim has been made), payment of other party’s medical expenses, pleas/offers of pleas/plea discussions (with anyone whom D reasonably thinks has authority), the fact that the other party was insured against liability

-we want to encourage settlements and plea bargains, so you can’t use this type of evidence, except when your opponent opens the door to an issue (makes a claim that you need this type of evidence to rebut)

Mezzanatto: holds that D can waive his 410 right not to have things he said in plea discussions used against him at trial.

	Character Evidence


1) Non-Character-For-Truthfulness Propensity Evidence

404—PROPENSITY EVIDENCE GENERALLY—Generally, character evidence to prove action in conformity with the character trait is NOT admissible.

404(a)—EXCEPTIONS TO PROPENSITY INADMISSIBILITY FOR CERTAIN TYPES OF WITNESSES (organized by whose character evidence a party is seeking to introduce)


the accused—404(a)(1)
-accused can offer good pertinent character trait evidence about 

himself (Michaelson seems to limit this to reputation 

evidence [not opinion evidence])

-prosecutor can offer bad pertinent character trait evidence to rebut 

good pertinent character trait evidence offered by accused 

(this is accused “opening the door”)


-if accused gets in bad pertinent character trait evidence about 

victim, prosecution can introduce bad pertinent character 

trait evidence about accused to show that he has the same 

bad trait (this is also accused “opening the door”)

the victim—404(a)(2)




-accused can offer bad pertinent character trait evidence about 

victim





-prosecution can offer good pertinent character trait evidence about 

victim to rebut bad evidence about victim offered by 

accused

-prosecution can offer ‘peacefulness’ character evidence about 

victim to rebut claim by accused that victim was first 

aggressor. 


other witnesses besides the accused/victim—there’s no point in offering pertinent 

character trait evidence to prove action in conformity forthwith for anyone 

besides the accused/victim, really, because they weren’t involved in the incident.

413, 414, 415—PER SE EXCEPTIONS TO PROPENSITY INADMISSIBLITY IN SEXUAL ASSAULT CASES—previous sexual assault and child molestation convictions (or in civil cases where a party has been granted relief based on D having committed sexual assault/child molestation) is per se admissible as propensity evidence against the accused.
405—IF ONE OF THE PROPENSITY EXCEPTIONS DOES APPLY, HOW/WHAT CHARACTER EVIDENCE IS OK—on direct, propensity testimony can only be in the form of opinion/reputation (this gets in under an exception to hearsay).  On cross-examination, propensity testimony can be concerning specific instances.  405(b) reminds that if character evidence is a specific element of the crime, testimony about specific instances is ok (e.g., fitness in child custody cases, truth of statement in a defamation/libel case, damages [you didn’t have a good reputation to begin with before defamation, so no $], predisposition [in entrapment cases, prosecution can argue that D has a predisposition to commit that type of crime]).

RES GESTAE (NARRATIVE INTEGRITY) AS A POTENTIAL EXCEPTION TO PROPENSITY INADMISSIBILITY—prosecution has right to present case without narrative holes.

404(b)—EXAMPLES OF NON-PROPENSITY PURPOSES—past behavior can be admissible to prove things like motive, opportunity, intent, preparation, plan, knowledge (e.g., Huddleston: ( sold stolen goods from same place in the past, making it likely that the goods he recently sold were also stolen), absence of mistake or accident, identity (e.g., Trenkler, bombs made with similar materials case.  Also, Stevens case says defendant can make a reverse-identity argument—he didn’t commit this crime b/c he definitely didn’t commit another in the pattern).  Also there is the doctrine of chances—rules of probability make it virtually impossible for it to have been anyone else.
406—HABIT/ROUTINE PRACTICE EVIDENCE—habit evidence is how a person meets/reacts to a specific situation with specific conduct.  Habit evidence is always admissible to show behavior in conformity with habit or routine practice (does not have to be corroborated).  MUST be proven by SPECIFIC EXAMPLES (not considered ‘character evidence’). 
2) Character for Truthfulness Evidence

Character for truthfulness (AKA impeachment evidence) is a certain type of propensity evidence —you want to argue that past conduct makes it more likely that the person is a liar.  Someone’s character for truthfulness is really only relevant if s/he is taking the stand (used to prove witness is a liar), so the rules on this subject only address impeaching character for truthfulness of witnesses (therefore, only applies to accused IF accused takes the stand).  Impeachment evidence is one of the exceptions to the general rule that propensity evidence is inadmissible.

This has nothing to do with witness lying now because of motive/bias—NO SPECIAL RULES.

607—WHO CAN ATTACK/BOLSTER CHARACTER FOR TRUTHFULNESS—character for truthfulness can be attacked/bolstered by anyone.

608, 609—WHAT TYPES OF EVIDENCE CAN BE USED TO ATTACK/BOLSTER CHARACTER FOR TRUTHFULNESS AND WHEN CAN IT BE USED—under 608, generally, use opinion/reputation testimony to attack/bolster character for truthfulness, and you can only bolster character for truthfulness after it has been attacked.  The only time you can ask about SPECIFIC instances is on cross-examination, if the judge allows it, or if the witness has been convicted of a crime.  If you ask about specific instances on cross and the witness denies it, you cannot prove them wrong by extrinsic evidence.  609 lays out when you can attack character for truthfulness by using the fact that a witness has been convicted of a crime:

-the accused: OK as long as crime was punishable by death/ imprisonment > 1 year, 

probative value MUST OUTWEIGH prejudice (different test than usual), or if 

crime involved dishonesty.  10 years from date of conviction/prison term must not 

have elapsed, unless court thinks that probative value substantially outweighs 

prejudice of the long time period having elapsed.  No juvenile offenses.

-witness other than the accused: OK as long as crime was punishable by death/ 

imprisonment > 1 year, unless prejudice substantially outweighs probative value, 

or if crime involved dishonesty.  10 years from date of conviction/prison term 

must not have elapsed, unless court thinks that probative value substantially 

outweighs prejudice of the long time period having elapsed.  Juvenile offenses 

OK if the court thinks probative.

3) Propensity & Character For Truthfulness Intersect—Rape Shield

412—can’t use victim’s past sexual behavior/sexual predisposition to show propensity to be easy or to attack character for truthfulness, EXCEPT:



in criminal case:


-to prove someone other than accused is source of semen


-previous sexual behavior with accused to prove consent


-evidence which would violate accused’s constitutional rights to present a 

defense

Stevens—D not being able to say that someone else told 

him that’s how victim likes it, only being able to 

say something made her angry, did not prevent him 

from presenting a defense)

Olden—D was prevented from presenting a defense when 

court wouldn’t allow him to argue that victim had a 

motive to claim he raped her so bf wouldn’t get mad



in civil case:




-if it is otherwise admissible and probative value substantially outweighs 

prejudice to party and harm to victim

	Hearsay


1) Hearsay Basics

Hearsay is generally INADMISSIBLE.

801—HEARSAY DEFINED—an out-of-court statement introduced to prove the truth of the matter asserted.

What is a statement/assertion?  Anything that is meant to COMMUNICATE (both verbal [oral/written] and non-verbal conduct)

805—“DOUBLE HEARSAY”—there must be an exception that applies to each ‘level’ of hearsay in order for the statement to be admitted into evidence.

2) Exceptions to Hearsay
801(d)(2)—ADMISSIONS BY PARTY-OPPONENT
Direct—any statement by the other side

Adoptive—When is silence considered to be an ‘admission’? Requirements:

· statement was heard and understood by the party against whom 

it’s offered

· the party was at liberty to respond

· the circumstances naturally called for a response

· the party failed to respond

Authorized*—a statement made by someone authorized by the other side.  Very 

narrow—must be authorized to speak about the matter in question (in 

Mahlandt, a note was not hearsay because it was a statement by someone in the agency of the D and about the scope of the agency). 

Vicarious*—a statement made by an employee of the other side during employment.
Co-Conspirator*—a statement that was:

1) made by a co-conspirator (person does not have to be charged, conspiracy does not have to be charged),

2) made during course of conspiracy (judge must decide, under 104(a), that a conspiracy existed by preponderance of evidence), AND 

3) being said in furtherance of the conspiracy

*For these situations, the statement ALONE is NOT sufficient to establish existence of the agency/conspiracy (the co-conspirator part was first held in Bourjaily and then incorporated into the rule).
801(d)(1)(A)—IMPEACHMENT BY PAST INCONSISTENT STATEMENTS—you can bring in a past inconsistent statement of a witness that was made at a trial/hearing and at which the witness was subject to cross-examination.  A witness can redeem him/herself against a charge of “recent fabrication or improper influence of motive” by bringing in a prior consistent statement  (Tome says that the statement must have been made before the alleged fabrication/influence/motive came into existence). 

NOTE: If you are just trying to show that there are inconsistencies, NOT trying to prove 

the truth of the statement, no special rules apply, except 613 which says you need to allow the witness to explain him/herself if you use extrinsic evidence (Ince says that gov’t can’t impeach its own witnesses if it is too prejudicial to D). 

804—DECLARANT UNAVAILABLE—if a witness is unavailable, the following certain types of statements come in as an exception to hearsay:

· former testimony—as long as the other party had an opportunity to cross-examine and ‘similar motive’ to develop the testimony as they do now (DiNapoli says ‘similar 

motive’ standard is pretty strict…a prosecutor’s motive in a grand jury isn’t 

necessarily different from that in a trial, need to do a case-by-case analysis).

· dying declaration—declarant must believe death is imminent, must have personal knowledge, and the statement must be about circumstances surrounding the imminent death

· statement against interest—a statement so far against interest (pecuniary, legal) that a reasonable person wouldn’t have said it unless it were true (Williamson says that you need to divide the statement into its component parts and only admit the parts that fall into the exception).

· statement of personal/family history
· forfeiture by wrongdoing—if the opposing party did something to prevent declarant from testifying, what the declarant said is admissible

803—EXCEPTIONS REGARDLESS OF WHETHER OR NOT DECLARANT IS UNAVAILABLE—tons of exceptions, the ones we went over include:

· present sense impression (can be made during event or immediately afterward)

· excited utterance (utterance must relate to what caused the utterance) 

· then existing mental/emotional/physical condition (i.e., plan for the future…NOT a statement about memory/belief)

· statements for medical diagnosis/treatment (can be made by anyone, including doctor)(Shell said that as long as declarant’s motive in speaking was that of a patient, everything said to doctor is admissible)

· recorded recollections—things written down by declarant about which the declarant now has insufficient knowledge to testify (cf. 612 [present recollection refreshed] which allows anything to be used to refresh a witness’ memory).  The recorded recollection is not actually entered into evidence

· business records—requirements: 1) record of a business 2) regularly maintained 3) made promptly 4) based on knowledge (of the person making the report) 5) supported by testimony, and also, should appears trustworthy.  No multiple hearsay problem if people have a business duty to record/pass on information.  Also, absence of a record can be offered to prove its nonexistence.  (Palmer says accident reports probably aren’t business records b/c of the motive involved in that they are preparing for litigation)
· public records—Public records do NOT include police reports.  Also, “in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law” (Beech clarifies that ‘factual findings’ can mean opinions about what happened that are included as part of the reports).
807—RESIDUAL EXCEPTION—statements that don’t fit into any of the 803 or 804 exceptions (or, under majority view, are a ‘near-miss’ to one of the exceptions) but are really reliable and are more probative than any other evidence that can be obtained.

	Confrontation Clause


Basic premise is that a defendant has a 6th amendment right to confront the accusers against him.  Hearsay testimony does not violate defendant’s 6th amendment rights as long as it’s non-testimonial.

How to analyze as a confrontation issue—Crawford analysis—ask: is it testimonial? 

a. Narrow definition—‘testimonial’ includes only: prior testimony given at a preliminary hearing, before grand jury, or at a former trial or police interrogation, or statements that are a product of some government initiative, like police questioning or prompting

b. Broad definition—would the person saying it reasonably believe that the statement would be available for use at later proceeding?  If yes, testimonial.

Dying declarations are always an exception—they do not violate confrontation clause.

Other cases to consider for exam:

Hembert case: SCt of Nebraska said that incriminating statements made by victim right 

after running out of the house after an attack was not testimonial and did not violate D’s 

6th amendment rights because the statements did not occur within formal police 

questioning, and police were not questioning her to collect evidence, but were “assessing 

and securing the scene.”  But, always evaluate each situation individually.


Davis case: SCt of Washington said that woman who made 911 call, hung up, was called 

back by operator and made incriminating statements was not testimonial and did not 

violate D’s 6th amendment rights because it was not made for the purpose of ‘bearing 

witness’ in contemplation of legal proceedings.  However, some 911 calls, e.g., to report 

a crime, certainly could be ‘testimonial.’

	Opinion Testimony


704—ULTIMATE ISSUE—nothing wrong with people testifying about the main dispute in the case, except that no one can testify to the defendant’s mens rea.

701—LAYPERSON OPINION TESTIMONY—laypeople offering opinions about what they saw (i.e., ‘he looks depressed,’ ‘he was going about 50 mph,’ etc.) is usually ok, with these requirements:

1) rationally based on first-hand observations

2) helpful to the jury
3) not based on specialized knowledge

(Figueroa-Lopez said that drug business lingo, behavior, etc. is really expert testimony)

702 & 703—EXPERT TESTIMONY—any scientific or specialized knowledge that a qualified witness testifies to that will help the trier of fact is ok.  However, judges have a lot of discretion here.


Factors to consider when deciding if expert is using a reliable methodology:
Testable
Accepted in community
Peer-review publications
Error rate/experimentation


What about hearsay? OK if reasonably relied upon by experts in the particular field in 

forming opinions or inferences.

If expert is relying on inadmissible evidence, probative value to jury in assessing 

credibility of expert must substantially outweigh prejudicial effect in order for expert to 

rely on it in testimony, and judge enters limiting instruction, not to consider opinion for 

truth of matter, only goes to credibility of expert’s opinion.

(Jinro America said expert shouldn’t have testified based on cultural stereotypes.  

Emphasizes that reliability is always important)
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