FAMILY LAW OUTLINE, FALL 1995

What is a Family?:

The Nature of the Family:

  -Family as Community, as refuge, as an encounter group.

THE EXTENDED FAMILY:

MOORE v. CITY OF CLEVELAND:

Statute attempted to define family & limit the rts to live w/particular

members.

The Ct. strikes down the statute, despite Belle Terre, b/c this statute

flies in the Rt under the 14th.  Involves an extended family, involves

special 14th rt, state can't control this rt.

Belle Terre is distinquishable b/c it involved persons who were

unrelated.

WELFARE COMMISSIONER v. ANONYMOUS:

Convicted mother left her kids w/g-aunt.

Ct. determined that the kids were "cared for" under the statute & the

commissioner didn't get custody of the kids.

ALTERNATIVEE LIVING ARRANGEMENTS.  WHAT IS A "FAMILY"?

PENOBSCOT AREA HOUSING DEV. CORP. v. CITY OF BREWER:

Board from city disapproved & rejected an application for a retarded

adult home b/c they wouldn't meet the definition of a family or its

equivalent.

Ct. determined that the home wouldn't create a traditional family

setting.

  -No perm resident/control when they would come & go.

  -No central figure, rotating staff.

  -No indiv cooking, staff would do that.

The reasoning has to do w/a sense of unease b/c unsure whether the

criteria is ok.

  -State Interests:  they wanted a low-density area, single families. 

The group-home would be in contrast w/this policy/goal.

  -Real interest is to keep the neighborhood nice & they don't want a

group home for retarded indivs in the area.

HANN v. HOUSING AUTHORITY OF CITY OF EASTON:

Unwed couple w/3 kids.  State interest was in preserving a moral

structure, but not at the sacrifice of the kids who might be homeless

w/o the assistance of the housing auth.

Goes back to prob of defining faminily w/in the objectives of the state.

BOROUGH OF GLASSBORO v. VALLOROSI:

10 college students lived in a home, w/joint accounts, caring for others

(cooking, chores, cleaning, etc.)  Ct. found that they were functioning

as a family w/in the def. in the ordinance.

MATTER OF MAHONEY v. MARRANO:

Mother moved kids out of state to prevent father from his visitation

rts.

Ct held that it would be in the best interest of the child if custody

was transferred to the father.  The mother had transferred the auth. to

the women in the religious commune that she moved them to.

  -Cts reluctance to recognize a non-traditional family.

BRASCHI v. STAHL ASS. CO.:

2 men lived together for 10 yrs.  Upon one's death, the other was sent a

letter of conviction.

Ct. held that "family" should not be rigidly restricted.  Non-eviction

should be based on an objective examination of the relationship of the

parties.

CONSTITUTIONAL PROTECTION FOR NONTRADITIONAL LIFE STYLES:

VILLAGE OF BELLE TERRE v. BORAAS:

1 Owned a home & rented it to 3 others (4 total) to live in.  They were

college students.  Village claimed this arrangement was contrary to the

zoning ordinance.

The ct sustained the ordinance under the police power of the state.  Ct

held that it was a discretionary exercise which was legislative & not

judicial.

ACCESS TO THE DISPUTE-RESOLVING POWERS OF THE JUDICIARY:

MARVIN v. MARVIN:

For 7 yrs the couple lived together unwed.  Apparently an oral K was

made which entitled the P to 1/2 the prop & support which was acquired

w/in the relationship.

It was determined that the trial ct erred in granting summ J for the D &

remanded the case back to proceed w/the case & to let the P present her

case.

MARRYING: RESTRICTIONS ON WHO MAY MARRY; TRADITIONAL RESTRICTIONS:

SINGH v. SINGH:

1/2 neice & 1/2 uncle  marry, unaware of the relations.

Taboo incest & state concern.

Ct focuses on morality view & historical unacceptance in England.

Conn ct didn't have to & didn't recognize the Calif. marriage b/c of the

statute in the state & the meaning contained therin.

Separation of 2yrs would result if the marriage is nullified &

considered invalid.

Public policy is based on the morality of the situation.

Ct. looks to church of Rome, history, etc.

Consanguinity: relationship is from spouse after marriage to blood

relative of the spouse, involves kindred relationships

Affinity: non-blood relationships

Ct looks to the statute:  stat doesn't directly speak/address the issue

of non-blood & 1/2 relations.

***MI Law: cousins cannot marry, considered incestuous.  MI will

recognize such marriages if they marry in a state which permits it.

RELIGIOUS DEF:  MARRIAGE W/IN 4TH DEGREE NOT ALLOWED W/IN CATHOLIC

FAITH.

BACK v. BACK

Man marries woman, divorces, & then marries her daughter/his

stepdaughter

She filed suit b/c she wasn't given the prop she was supposed to get b/c

the marriage was considered incest.

Not incest to marry a step-daughter from a previous marriage

POLYGAMY:

IN RE STATE IN INTEREST OF BLACK:

Legal husband & wife, he fathered 26 kids w/in 3 families.  12 kids were

from the legal wife.

Juv. Ct. proceeding for child neglect b/c of a failure to provide proper

maintenance, care, training & education req'd by law & morals.

Ct is concerned w/the welfare of the children.

The kids became wards of the state.

SANDERSON v. TRYON:

Polygomous & non-polygomous parent.  Ct allows polygomous parent to keep

the children, absent any other faults of the mother.

SEXUAL PREFERENCE AND IDENTITY:

JONES V. HALLAHAN:

Ct won't issue a license to 2 females

Base the decision on definition of marriage

Raises constitutional question of rt of privacy & rt to marry

BAHER v. LEWIN:

Ct clerk got J in lower ct, throwing it out as a matter of law.  Sup Ct

allowed a finding on the facts.

Rt. of privacy (same sex marriage); not rooted the same way heterosexual

marriages are.

Sub due process; rt of marriage thru rt of privacy.  A rt is a

fundamental rt thru foundations of the country.

Sup Ct must determine if it is a fundamental rt.  Not essential, so no

fundamental rt.

As indivs, they have that rt to marry.  They raise the argument of sub.

due process rt to marry b/c they wanted the ct to utilized strict

scrutiny.

Homosexual class, they are a suspect class.  Suspect class only for

equal protection analysis b/c the state constitution specificially

mentions it.

Ct. looks at Brennan's plurality; scrutiny approach for gender-based

classifications.  Supposed to get intermediate scrutiny.  Look to

Powell.

M.T. v. J.T.:

2 males married, one had a sex change to be a female.  She was a

transexual, & could perform sexually as a female.

Ct must determine whether chromosomal sex or psych/sex change

constitutes the gender identity of an individual.

Sexual capacity & sexual fulfillment were essential to the decision of

the ct.

Although case focuses on the legitimacy of the marriage, whether the

state should require support when there is an association of this type.

CONSTITUTIONALITY OF MARRIAGE RESTRICTIONS:

LOVING v. VIRGINIA:

White man prohibited from marrying black woman b/c state statute

prohibited whites from marrying outside of their race.

The ct intrudes in this case b/c no other races were prohibited from

intermarriage.

Rt to marriage is one of the fundamental "basic civil rts of man".

  -violated the due process clause

Ct regards marriage as a fundamental rt, then strict scrutiny must be

applied.

There must be a legitimate & compelling state interest.

  -necc to be a compelling state int to violate a fundamental rt.

Ct finds the state statute unconstitutional & violative of the Due

Process Clause.

ZABLOCKI v. REDHAIL:

Issue:  whether a Wisc. Stat, providing members of state may not marry,

b/c they have kids out of their custody who may require funding by the

state.

  -prevent marriage w/outstanding child/marital support obligations.

Interferes w/fundamentl rt to marriage.

Ct found the statute under & over inclusive.

State's objective is to see that the child/marital support obligations

are being taken care of.

TURNER v. SAFLEY:

Prisoner regulations on marriage/statutes were declared invalid.  Ct

decided that inmates had a fundamental rt to marriage.

Penal objectives & the means the prisons attempted to achieve this were

inconsistent & ineffective.

Cts can characterize means as ineffective when it identifies objectives

in a certain way.

MOE v. DINKINS:

Parental consent was required for minors, w/in particular ages, to

marry.

Ct upheld the stat as constitutional.

States' int in protecting children & having parental contribution is so

important that it must be involved.

ARNOW V. SILVER:

Who gets the ring?

  -Maj: the one who doesn't break it off

  -Min: the one who provided the conditional gift.

RESTRICTIONS ON THE PROCEDURE FOR MARRYING:

RAPPAPORT v. KATZ:

State/Clerk imposed a dress code as a marriage req't.

If the state int is in perpetuating marriage, then a dress code isn't

the proper means to accomplish the objective.

STATE OF MIND RESTRICTIONS:

LESTER v. LESTER:

No annulment was granted b/c once there is a marriage K, an individual

may not by agreement set aside the law of the land.

An annulment of a marriage is a determination that the conventional

relationship of man & wife had not been established despite & in face of

a marriage ceremony.

BILOWIT v. DOLITSKY:

Ct annulled a marriage when the wife find out that the husband wasn't a

Jew b/c that was an essential & vital religious belief of the wife.

Husband lied & perpetrated a fraud upon the wife, so the K was voidable.

Objective test for the person who was frauded.  Fraud to the P was so

gross & far-reaching that the marriage must be declared null & void.

COMMON LAW MARRIAGE:

IN RE GARGES:

Issue: Does a common law marriage arise when the parties agree to marry

and thereafter act as husband and wife?

  -Yes.

When a marriage K isn't entered into by a ceremony, its existence will

usually be presumed by cts to assist in resolving factual disputes.

Presumption of marriage arises by fact of cohabitationof man & woman

capable of marrying, w/a reputation of husband & wife.  If cohabitation

began when one was married to another, then the presumption arises that

they continued to continue living together in an unmarried state, even

after the pty divorces.

ORR v. BOWEN:

CL Marriage was found in this case b/c ct found that the time spent in

TX was long enough & satisfied the reqts in that state for a CL

Marriage.

Nevada Law won't recognize CL marriage, unless it was consummated in a

state which does recognize CL marriage.

Challenges to the Traditional Marriage Model; the challenging status of

women:

DUNN v. PALERMO:

Ct determines that there is no legal reqt that the wife take the

husband's surname

CONSTITUTIONAL LIMITS ON GENDER DISCRIMINATION:

BRADWELL v. ILLINOIS:

Woman was denied admission to the Ill bar.

Denial was upheld.

ORR v. ORR:

Stat provided that husbands, but not wives, could be req'd to pay

alimony upon divorce.

Statute was determined to be invalid b/c it wasn't substantially related

to achieve the objectives.

Discriminated on basis of gender.

State was encouraging women to be dependent on men.

Means-Ends test

Ct. notes this is a stereotyping of women as being needh.  Since this is

false, must apply heightened scrutiny.  Not strong enough for

accomplishing any end. (the end sought)  Could be relevant to end of

helping women only.

MICHAEL M. v. SONOMA COUNTY SUPERIOR COURT:

Statutory rape law defined unlawful sexual intercourse as an act of

sexual intercourse accomplished w/a female not the wife of the

perpetrator, where the female is under the age of 18yrs.  Makes men

alone criminally liable for the act of sexual intercourse.

Strong state interest in preventing teenage pregnancies, & teen girls

are at a greater risk resulting from teen sex than are males, so valid

state int & reas means of achieving the objective.

  -State sought to prevent illegitimate teenage pregnancies

  -Not similarly situated w/respect to problems & risks of sex.

  -strong state int in preventing such illegitimate teenage pregnancies.

Ct aff'd the statute's validity.

MISSISSIPPI UNIVERSITY FOR WOMEN v. HOGAN:

Male was denied admission to an all-women's nursing school.

Ct decided he had to be admitted to the state-run school b/c it violated

the 14th  Amend.

Would perpetuate the stereotyped view of nuring as an exclusively

woman's job.

Means fit the purpose

Title VII Limits on Gender Discrimination:

ELLISON v. BRADY:

Employee harassed another emp.

She told supervisor, he was moved to another city.

Reas woman standard is applied. (very subjective test)

Sufficient actions in this case to create a hostile environ sex

harassment.  Inappropriate actions taken by the employee.

REALLOCATION OF DUTIES W/IN MARRIAGE:

EDWARDSON v. EDWARDSON:

Law in effect stating that a K made prior to marriage can't be valid if

it is made in contemplation of divorce.

K must not have been procured by fraud or duress.

SIMEONE v. SIMEONE:

Dr. & Nurse get married, but before wedding she is asked to sign an

agreement regarding payments to be made in the future, following

divorce/separation.

Dr. wins the K is valid.

Ct treats the K as a regular K & doesn't ask "special" questions. 

Regular rules of K law apply.

-UNIFORM PREMARITAL AGREEMENT ACT

BY PUBLIC POLICY; RECOGNITION OF THE WORKING WIFE:

MCCOURTNEY v. IMPRIMIS TECHNOLOGY, INC.:

Issue: May a mother of a very sick infant be denied unemployment comp

when she is terminated b/c she spends too much time caring for the baby?

No.  If she'd been discharged for misconduct, then she would be

disqualified from unemp.  Misconduct = willful & wanton disregard of an

employer's interests.

The inability to find care for one's sick child doesn't constitute

misconduct.

TOWNSHEND v. BOARD OF EDUCATION OF THE COUNTY OF GRANT:

Issue: are anti-nepotism policies enforceable?

  -Yes.  They are a standard practice & reflect reasonable response to

potential conflicts of interest & demands for special treatment.

  -Anti-Nepotism rules don't affect the rt to marry.

Anti-Nepotism rules can act to impede the entry of women into the work

force, since women commonly enter the workplace later than men.  These

rules can create difficult problems where co-workers marry.

IN RE GAULKIN:

Issue: May a state supreme ct bar the spouses of state judges from

running for political office?

  -No.  Judges are disqualified from political involvement beyond

voting.  Social and Legal trends emphasize the independence & autonomy

of spouses.

JONES v. JONES:

Issue: If members of 2 opposing law firms are married to one another,

must one or both firms be disqualified?

  -No.  Disqualification is based on the appearance of impropriety alone

isn't enough, there must also be a conflict of interest or jeopardy to a

client's confidences.

Rt. to counsel is an important interest that should be limited only when

there is some actual impropriety.

RECOGNITION OF THE UNMARRIED FATHER:

STANLEY v. ILLINOIS:

Issue: May a state deprive an unmarried father of his natural children

w/o providing the same notice, hearing and proof requirements granted to

married parents and unmarried mothers?

  -No.  Removing children from the custody of unfit parents furthers the

legitmate objectives of the state.  However, the procedure used in this

case would subvert these objectives, if, as D contends, he is a fit 

parent.

All parents in Illinois are constitutionally entitled to a hearing on

their fitness b/f their children may be removed from their custody.

LEHR v. ROBERTSON:

Issue: Is a putative father entitled to notice of a proceeding to adopt

the child he claims if he hasn't established a familial relationship

w/the clild?

  -No.  Parental rights don't arise solely from biological parentage.  A

mere biological connection affords no constutional protection.

Michael H v. Gerald D:

Issue: Does a purported natural father have a constitutional right to

challenge the presumption of paternity of a child bborn in wedlock to

another man's wife?

  -No.  Such a liberty, as a constitutionally protected one, must be

both fundamental and traditionally protected by our society.

HOMOSEXUAL/SODOMY:

BOWERS V. HARDWICK:

Issue: Does a person have a fundamental constitutional right to engage

in a consensual homosexual sodomy?

  -No. Precedent doesn't recognize a const. rt. to engage in any kind of

private sexual conduct b/t consenting adults.

Rts that qualify for heightened judicial protection are those

fundamental liberties implicit in the concept of ordered liberty, such

that neither liberty nor justice ould exist w/o them, and those that are

deeply rooted in the country's history & tradition.  The rt. to

homosexual sodemy faill w/in neither catagory.

TORT AND CRIMINAL LAW:

ALBERTINI V. VEAL:

Issue: Man an aggrieved husband recover punitive damages for the tort of

crim conversion?

  -Yes.  Based on P's loss of the consortium of his spouse.  The loss of

the rt to exclusive priv. of sexual intercourse.  Based on the common

law property rt of a husband in the person of his wife.  Must prove

marriage & sexual intercourse b/t spouse & other.

Generally, disfavored & abolished in 1/2 states b/c invalidity of CL

rule of spousal prop.

NELSON V. JACOBSON:

Issue: Is the C.L. c/a for alienation of affections still valid?

  -Yes.  Historically, wife was chattel of  her husband.  Each spouse

has a valuable interest in the marriage relationship that deserves

protection (today).

Intended to compensate a spouse sho has suffered loss & injury to the

marital relationsip thru the intentional interference of a 3rd pty. 

Similar to wrongful death.

RODRIGUEZ V. BETHLEHEM STEEL CORP.:

Issue: May a spouse recover damages for losses resulting from injuries

to the other spouse?

  -Yes, loss of consortium.

Ct. will only permit recovery for injuries that are reasonably

foreseeable to the ordinary man under the circumstances.

Each spouse has a c/a for loss of consortium caused by a negligent or

intentional injury to the other spouse by a 3rd pty.

SHOOK V. CRABB:

Husband (pilot) & wife were killed in a plane crash.

Ct. allowed intersppousal lawsuits, thereby abolishing interspousal

immunity.

Rev'd for her estate.

TRAMMEL V. UNITED STATES:

Testimony by one spouse against another was admissible.

Not coercion b/c voluntary testimony

Privilege in the witness-spouse is vested, furthers important public

interest in marital harmony w/o unduly burdening legitimate law

enforcement needs.

Spouses choice to testify against him.

Warren v. State:

Ct. held that a husband CAN BE CONVICTED OF RAPING ONE'S WIFE.

Old reas & purposes against allowing rape & implied consent has been

abolished by this ct.

STATE V. KELLY:

Ct. held that you can admit evidence of the Battered Women's Syndrome.

Helps establish state of mind & reas belief of imminent death or serious

bodily harm.

The purpose of the expert testimony was not only to establish/present

the syndrome & defy misconceptions regarding women who are in abusive

relationships, but also to establish the fact that the person reas

believes they have to act against the perpetrator.

Primarily used to indicate that just b/c a woman stays in the

relationship isn't indicitive of a lack of abuse w/in the relationship. 

Prevents impeachment of the battered woman's testimony re: abuse simply

b/c she stayed in the relationship.

RAUCCI V. TOWN OF ROTTERDAM:

Reluctant authorities to protect woman who was abused by her husband,

from which she was separated.

He'd been arrested & retrained by ct order from being near his wife,

kids, etc. & then he was released.  Once released, he continued to make

threats, the called were taped by the police, but no further actions

were taken by the police.

He showed up at the boyfriend's house & shot & killed him.  Then he went

to the car & shot P, injuring her, & then shot & killed their son.

P sued the police for wrongful death.  Ct allowed P to recover b/c of a

"special relationship".  D assumed an affirmitive duty, P relied on it,

the D's agents knew/should have known that the inaction could lead to

harm.  Also there was direct contact b/t D's agents & P and P must

justifiably rely on D's affirmiteve undertaking.

STATE EX REL WILLIAMS V. MARSH:

Ct sustained the statute allowing ex parte orders which temporarily

excludes a respondent from his/her home when a petitioner demonstrartes

an immediate & present danger of abuse from the respondent.

Property Law; The Common Law System:

JERSEY SHORE MEDICAL CENTER V. ESTATE OF BAUM:

Ct. held that the wife was liable for medical expenses, which were necc

at the time, incurred by her deceased husband.  (She wasn't, but all

cases following the spouse would be liable)

Marriage is a partnership.

HEALTH CARE:

BROTHERTON V. CLEVELAND:

Ct. held that the wife of a decedent had a cause of action for the

wrongful removal, by the state, of her deceased husband's corneas.

P proved a deprivation of property under color of state law & then

showed either the conduct was caused by est state pro rather than random

& unauth. action or the means of redres for property deprivations

provided by the state fail to satisfy the req't of pro due process.

CRUZAN V. DIRECTOR, MISSOURI DEPT. OF HEALTH:

(Dissents; stand too high; rt to die)

Issue: Whether a state can require proof by clear & convincing evidence

of an incompetent patient's wishes as to the withdrawal of the life

sustaining medical treatment?

Must be shown that the incompetent indeed desired to be taken off the

life support system.

The serrogate in charge of the incompetent must prove by clear &

convincing evidence that the incompetent would want it w/drawn.

Liberty interest in refusing medical treatment, but no line was drawn by

ct.

Issue: Should an incompetent who can't contemporaneously w/an illness

express themselves have the same rt as a competent to refuse treatment? 

How to be exercised.

ENCROACHMENTS ON THE DOCTRINE OF FAMILY PRIVACY; THE CONSTITUTIONAL RT.

TO PRIVACY:

GRISWOLD V. CONNECTICUT:

Stat prevented the use or aid in use of contraceptives/preventing

conception.

Activity was consensual, by adults, married couple, no harm to anybody,

Dr.-Patient, Values, privacy in home, bodily functions, etc.

  -value of an intimate personal relationship.

Substantive Due Process, doesn't evaluate classes.

EISENSTADT V. BAIRD:

Rt. of indiv., ignores emphasis on married couple found in Griswold.

No Conviction for displaying contraceptives, but is convicted for giving

away foam.

Views marriage as 2 individuals, not one entity/being.

Deals w/classes effected by the statute.

ROE V. WADE:

Issue: May a state constitutionally make it a crime to procure an

abortion except to save the mother's life?

  -No.  14th Amend rt. to terminate pregnancy based on personal liberty

concept.

  -Bill of Rts. penumbras, and the 9th Amend.

State's interest in prenatal life can't be basedon the fetus's rt to

life, b/c a fetus can't be considered a "person" in the constitutional

sense.

State may decide that at some point in time another interest, that of

the health of the mother or that of potential human life, becomes

significantly involved.  The woman's rt to privacy must be measured

accordingly.

State's interest in potential life becomes "compelling" at viability,

approx the end of the 1st trimester.  At this point the state may

proscribe abortion except when necc. to save the life/health of the

mother.

PROCREATION: VOLUNTARY LIMITS ON REPRODUCTION; ACCESS TO CNTRACEPTIVES &

REPRODUCTIVE INFORMATION:

Planned Parenthood v. Casey:

O'Connor & Blackmun find the rt b/c are keenly sensitive & aware of the

burden on a woman who pursues w/a birth she doesn't want to have.

Fundamental rt by applying reasoned judgment.

Applies a test of 1st trimester applied, treated as fundamental.

Undue burdens w/re to fundamental rt?

Viability has no definintive definition, but assumed to mean it has the

ability to live outside the womb.

3 Main Holdings of Roe v. Wade

1. B/F viability, rt to abort w/o undue burden by state.

2. Confirmation of state's power to restrict abortions after fetal

viability.

3. State has interest in woman & unborn life, but can't inflict an undue

burden.

PROCREATION; VOLUNTARY LIMITS ON REPRODUCTION; ACCESS TO CONTRACEPTIVES

AND TO REPRODUCTIVE INFORMATION:

CAREY V. POPULATION SERVICES INT'L:

Unconstitutional for state to prohibit minors under 16yrs to obtain

contraceptives.  Also unconst to limit avail to pharmacists & also

unconst to prohibit advertising.

  -1st Amend rt to advertise.

Genetic Screening & Counseling:

Procanik v. Cillo:

Child is born w/defects b/c mother had german measles & the DR.didn't

read the results right.

Child was allowed to recover special damages for medical expenses. 

Couldn't recover for emotional harm.

VOLUNTARY STERILIZATION:

HATHAWAY V. WORSTER CITY HOSPITAL:

Hospital can't bar sterilization processes alone.

Fundamental rt.

Ct held:[Rule] Once the state has undertaken to provide general short-

term hospital care, as here, it may not constitutionaly draw the line at

medically indistinguishable surgical procedures that impinge on

fundamental rts.

Mother's rt was in danger

RIGHTS OF THE FETUS:

IN RE A.C.:

Woman had cancer, remission, then tumor in her lung, & terminally ill.

Staff sought a declaratory J as to whether staff could intervene to save

her baby.

Trial ct held that She would die w/in 24-48hrs.  The fetus was viable &

the baby had a chance to live w/C-section if performed ASAP.  The

procedure was ordered.

C-section was performed & both died.

Issue: May a c-section be performed on terminally ill women who're

unable to express her intentions re: operation w/o judicial inquiry

suff. for substituted J.

Held: C.L. principal of informed consent.  Rt to informed choice to

accept/reject med. treatment.  Surgeons are liable for battery/neg w/o

informed consent.  Fetus doesn't have more rts than an already born

person.  Usually informed decisions control; No rt to intrusion of

bodily integrity.  Substituted J for incompetents.

  -Contemplate: 1)previously expressed wishes; 2)patients value system;

3)reasonable person stand.

DOE V. DOE:

Issue: Whether an Ill. Ct can balance whatever rts a fetus may have

against the rts of a competent woman to refuse medical advice to obtain

a c-section for the supposed benefit of the fetus?

Held: No such balancing should be employed, a woman's competent choice

to refuse medical treatment as invasive as a c-section during pregnancy

must be honored, even in cir. where the choice may be harmful to her

fetus.

4 State Interests:

1. Preservation of life

2. Prevention of suicide

3. Protection of 3rd ptys

4. Ethical integrity of the medical profession.

TRANSFER OF DRUGS TO FETUS:

JOHNSON V. FLORIDA:

Mother, D, took coke near end of pregnancy, in violation of statute

prohibiting transfer of drugs to minors under 18yrs.

D was convicted b/c evidence that the coke left D & was transferred b/f

cord was cut to child.

Issue: Whether a mother can be convicted of transferring coke to a minor

if the transfer occurs in the interval b/t birth & the severance of the

umbilical cord? [No, supp p.180]

App Ct. held that it did constitute a transfer, but this was overruled

by the S.Ct., thereby agreeing w/the Dissent from the App. Ct.

INVOLUNTARY LIMITS ON REPRODUCTION; DIRECT RESTRICTIONS:

Buck v. Bell:

Ct. allowed guardian to force a feeble minded & psychologically

disturbed woman into sterilization.

NON-STATUTORY STERILIZATION OF MENTALLY RETARDED PERSONS:

Matter of Moe:

P, guardian of mentally retarded daughter petitioned for a tubal

ligation of daughter b/c, though an "adult" chronologically, emotinally

& psychologically she was 4yrs old.

Issue: Whether a ct. can order sterilization of a mentally retarded

female adult, absent specific stat. authority? [YES].

Held: Irreversible & highly intrusive nature of sterilization . 

Guardian/Parent can't auth. w/o ct order, a consent to sterilization. 

Mentally retarded person has rt. to privacy, same as others, to be

sterilized.  State cts have power to decide petitions (such as P's).

Doctrine of Substituted J: Ct seeks not best decision, but what

incompetent would want if competent.

  1. Notice to all ptys; opp to be heard; appeal if desired.

  2. Guardian ad litem; experts to exam ward;

  3. Ward's testimony/religious beliefs;

  4. Written findings.

NO MEDICAL NECESSITY REQ'T FOR RETARDED WOMAN'S ABORTION:

In Re Estate of D.W.:

18yr old (5yr mentally) daughter is pregnant, so mother/temp. guardian

sought ct. order appointing her temp. guardian to authorize medical

procedures re: pregnancy, including abortion.

Is a "best interest" stand the appropriate standard to apply when

fundamental interests are at stake/issue?

PROHIBITING PROCREATION AS CONDITION OF PROBATION:

People v. Pointer:

Issue: Whether a sentence can include a prohibition of conception on D?

Held: Probative conditions will be upheld unless:

1. no relationship to crime convicted of

2. relates to conduct that isn't criminal

3. requires/forbids conduct not reas. related to future criminality

D followed a strict macrobiotic diet, kids were malnourished, kids were

taken & placed w/foster parents.  She took them & fled to Peurto Rico.

Fundamental Rt. to privacy/strictscrutiny.  Can force pregnancy tests &

if pregnant, then can force mandatory prenatal care.

Probation was for 5yrs, forbidding conception of children.

Ct. overruled probative conditions.

PROBLEMS POSED BY NEW REPRODUCTIVE TECHNIQUES:

In Re Adoption of Anonymous:

Wife was artificially inseminated by a 3rd pty semen donor, with

husband's consent.

Husband is presumed to be father, divorce occurs, & 2nd husband seeks

adoption.

Ct. held that 1st husband has rt. to consent/ rt to refuse consent.

RTS. OF SPERM DONOR:

Jhordan C. v. Mary K:

No licensed Dr., Mary inseminated artificially by Jhordan.  Jhordan

sought paternity rts.

Sole legal custody was given to D, Mary, P was awarded substantial

visitation rts.  Victoria was not a de facto parental rts.

Doesn't infringe on family autonomy of D (re: Victoria) just b/c P is

not excluded as mamber of Devin's family.

P established social relationship w/D & Devin (kid), contradictory to

"purely a semen donor".

RTS. OF SURROGATE MOTHER:

In Re Baby M:

Couple couldn't have kids b/c wife had MS.  Signed a surrogacy K,

husband donated sperm, surrogate mother donated ovum & would carry baby. 

$10,000 was to be paid to surrogate mother.

Ct. held that the wife had no fundamental rt to adoption.  Surrogate

mother was granted visitation.  K was considered illegal & void.

  -Payment is illegal under NJ law.

No couseling was offered to "natural mother"

Wasn't voluntary, mother in financial need & hadn't had the child yet.

Policy: gen rule, kids should be w/nat'l parents.  No

counseling/evaluation, no warning to surrogate mom.  Sterns never asked

to see psychological reports.

GESTATIONAL SURROGACY:

Anna J v. Mark C.,: Johnson v. Calvert, supp:

Issue: who are the parents of a zygote artificially inseminated in a 3rd

pty (woman).?

The "natural parents" are the biological/gentic parents if the zygote

was implanted w/intent of the donors to raise the child as their own.

RT TO FROZEN EMBRYOS:

Davis v. Davis:

Donors of embryos own them.  If divorce, person who doesn't want to

procreate owns them, rt. to decide not to procreate.

Pre-embryo until 32 cells & embryo after 32 cells.

Ct. App. Reversed b/c characterized units as property.

S.Ct. of Tenn. Said that the pre-embryo deserves more respect, not a

person & not property, & an interest in the nature of ownership &

decision making.

Possibilities:

1. All embryos must be used

2. All unused p-embryos must be destroyed.

3. Female has decision making rt.

4. Either pty can veto use of the p-embryo.

5. Implied K w/clinic/agency either female or donee has rts to p-embryo

6. Each of ptys have equal rts & split them up (each gets 2)

NO FAULT DIVORCE:

THE PROBLEMS OF PARTIAL REFORM:

Hanger v. Hanger:

P, wife claims husband committed adultry.  Orig separation was b/c P

committed adultry.  Separation agreement was signed & D said he wouldn't

file for divorce on any ground that would impute misconduct to his wife.

Issue: Whether an agreement /t husband & wife, allowing the other to

engage in adulturous conduct exonerates them from the legal effect of

adultry? [NO].

P wasn't barred from filing for any reas, inc adultry, after sep

agreement was signed. (But for promise, D could have too).

Ellam v. Ellam:

Husband left house, slept at mother's.  Went to his house in the am, did

chores, went to social functions w/wife, etc.

Issue: Whether a ct may grant a divorce on grounds of separation when

the ptys continue normal routine w/exception of sexual relations &

sleeping arrangments.

NJ State Law regs: ptys must live "separately & apart in diff

habitations."

Divorce may be appropriate where ptys make community aware of

separation.

If define desertion as "no sex", then she could get a divorce.

P & D had no sexual relations & didn't live separately w/in the meaning

of the NJ stat.

RELIGIOUS LIMITS ON CIVIL DIVORCE; JEWISH MARRIAGES:

Perl v. Perl:

Wife wants divorece, but Orthodox Jewish Marriage gives husband absolute

power to grant a religious divorce.

Husband uses "Get" to induce wife to give up & agree to outrageous terms

of the divorce so that she could get religious divorce & possibly

remarry & have kids.

Ct. Held that there may be suff evid of coercion to defeat P's Summ J,

b/c property settlements are enforceable, absent fraud, mistake, duress,

or overreaching.

PARENTAL UNFITNESS:

Feldman v. Feldman:

Sexual activities of a parent are to be considered re: best interests of

the child.

Stability of child w/o changing custodial environment.

CUSTODY OF CHILDREN: APPLYING BEST INTERESTS STANDARD: WHICH PARENTAL

TRAIT ARE RELEVANT?

Allen v. Farrow:

Alleged child abuse by ex-hubby; he is having affair w/her daughter

Best interests for the children are to live w/the mom.

M.A.B. v. R.B.:

Father is homosexual & Mom is always sick & hospitalized.  Son, B, is

incorrigible in school.  When B was w/Dad, behavioral problems subsided.

Father is seeking custody of B, She wanted to take the kids to Fla..  Ct

must determine best interests of the child & if homosexuality implicated

unfitness of parenthood.

Nexus Test: the homosexuality of a parent should only be an issue

insofar as the parent's sexual orientation can be proven to have harmed

the child.

Ct doesn't really know what he impact of allowing boy to live w/homo

dad.  Emo disturbance?  Can't tell, unclear.

  -Assessing impact of father's homosexuality on the child for now &

doesn't predict impact in the future.

Bottoms v. Bottoms:

Mother is a lesbian, grandparents contest custody & seek to get kid.

Ct granted custody ot the mother b/c there was no abuse, neglect, & best

interest laid w/custody in hands of the biological mother.

When 3rd ptys seek custodyl, even when the 3rd pty provides & cares for

kids better than bio parent, child will not be taken from parent when

the provisions for children are satisfacory (not unfit), even if only

marginally.

In Re Marriage of Carney:

Divorce w/mom agreeing dad get custody, 5ys pass & mom never visits the

kids.  Dad remarried & had a kid, then

accident...parapalegic...divorces.

Ct awarded custody to dad b/c the emotional ties & rearing is more

important.  Good relationship, not unfit for parenting simply b/c he is

handicapped.

  -Kids were there 5yrs, bonding, etc.

Stewart v. Sterwart:

Mom refuses to let the dad visit their child b/c he has AIDS.

Ct awards mom custody, & issue of visitation to dad is remanded to hear

med evidence & fashion visitation order based on evidence that doesn't

forbid P from visiting Kara solely b/c had AIDS virus.

Ireland v. Smith:

MI case where mom has to give custody to dad b/c she's in college & dad

only works a little.  Kid grew up w/mom & her family.

Dad gets physical custodial rts & ptys share legal custody of child. 

Visitation is to be exercised by the mother to be resolved by counsel

considering mother's schooling schedule.  Visitation for mother is to be

most liberal & reasonable.

Linda R. V. Richard E.:

Both parents were working, she worked less.

Ct held for her, she was primary caregiver & worked less hours, she was

their Brownie Leader, etc.

Palmore v. Sidoti:

Custody had been taken away from mother b/c she remarried & it was to a

black man.

Ct held that racism is not a basis for separation from the mother.

Mom was not unfit, best interests for a child.

Distinction b/t race here & race in Farmer

Quiner v. Quiner:

Father was awarded custody b/c mother was involved in a VERY restrictive

religion.

Mother was granted visitation rts.

A court can't award custody base solely on the religious teachings of

the parents.

Goldstein v. Goldstein:

Upon divorce, father was granted custody of child & took her to Isreal. 

Mother contested & they returned to RI 3 yrs later.

Judge considered the child's concerns & preference to live w/her Dad.

A Judge may inquire of hte children as to their personal preference.

DiStefano v. DiStefano:

Lesbain mom was not granted custody b/c of psychiatric evaluations that

had been performed.

Ct refused to allow D (mom) to see the reports.  This was error.

Shapiro v. Shapiro:

A judge may not delegate to a psychiatrist, the responsibility of

declaring when & how a natural parent may visit his child.

A rt of visitation, though not absolute, is important and may be denied

only under extraordinary cirucmstance.

Painter v. Bannister:

Wife & child were killed in a car accident.  Father gave son to wife's

parents to watch.  A few years later the father got remarried &

requested custody of his son.  Grandparents refused.

Ct held that the grandparents had become the psychological parents &

left the son w/the grandparents b/c they were more stable.

***Note, the grandparents eventually gave custody back to the father

down the road.

CUSTODY OF CHILDREN:

Rose v. Rose: The Trial:

Considerations:

1. How do you feel about the client?

Rose v. Rose revisited:

Dr. Mitchell's testimony was very important in this case.

  -No real support for his view.

  -Seid didn't think testimony was worth much

Steve (father):

  -did he think Diane was inadequate to take care of baby while he was

taking care of the child.  Why?

  -Hearsay issue, what did Dr. Bower say?  Not hearsay b/c it was just

what the Dr. Said.

Sam Winter:

  -described wife as a depressed person.

  -Said Nancy said Diane wasn't adequate to care for the baby.

Diane's testimony:

  -indicated she was ill (mentally)

  -she couldn't express her feelings

  -she should have moved out & taken the child w/her OR she should have

remained & had him removed or taken other measures. [To help her custody

case, not necc her well-being.]

Dr. Greenberg:

  -testified on the basis of statistics, not on her.  He hadn't dealt

w/her on more than one occassion.

Goldstein:

  -expert for the D.  Very clear ideas.

  -used wrong words to express his ideas.

RESIDENTIAL CUSTODY & EDUCATIONAL OPPORTUNITIES:

Birnbaum v. Birnbaum:

Modification of custody.  Based on education, quality was better in

Dad's district.

Increased time to be spent w/father based on education.

Mother argued it was a paramount change in custody, ct argued it was not

& held for the father, gets more time w/kids (more equal) in living

arrangements.

COUNSEL FOR THE CHILD:

Shainwald v. Shainwald:

P and her husband, D, were divorced w/temp custody of kids in the P. 

Guardian ad litem was appointed by ct b/c father was having problems

exercising visitation rts.

  -P occassionally had the kids at mother's when D was supposed to visit

him.

Guardian recommended kids be placed w/dad b/c of the issue of

access/visitation.

Dad was awarded permanent custody.

Guardian is appointed to assist the ct in protecting the interests of

the child.  As long as the ptys have an opportunity to cross-examine the

guardian & witnesses whose testimony formed his opinion & basis for his

recommendation.

Harmless error for ct in not allowing ptys to see report first, other

evidence presented supported the decision of the ct.

PRESUMPTION FOR PRIMARY CARETAKER:

Garska v. McCoy:

D was 15 shen she got pregnant by man who lived w/mom (P).  She left

house after 1yr to live w/g-parents.  Child was hospitalized & g-parents

tried to adopt so that ins would cover child.  D petititioned for

custody.  P began paying $15 week.

Trial Ct dismissed adoption petition & awarded P custody. P was more

intelligent, in better financial position to provide for the child. 

State law provided for no presumption in favor of either spouse.

Held: The primary caretaer parent is entitled to a presumption of

fitness for custodial duties as compared to the other parent.  Loss of

child is particularly difficult for the primary caretaker.  Consider who

did most of the caretaking for the child.  Need to determine whether

parent is fit. She (D) was the primary caretaker & she wasn't found to

be unfit, so the D should have been awarded custody.

Modification of Custody Decrees:  most jurisdictions require a showing

of a substantial change in circumstances b/f a custody decision may be

modified.  Cts vary in the applicaation of this rule.

FATHER'S 2ND DIVORCE:

Perreault v. Cook:

P divorced wife, D, and got custody of 3 kids & then both ptys

remarried.  P later divorced the 2nd wife & D sought custody of kids b/c

of changed circumstances.

Ct awarded D custody & P appealed.  J affirmed.

Held: A father's divorce of his 2nd wife constitutes a change in

circumstances sufficient to remove his status as custodial parent. 

Focus is on welfare of the kids/best interests.

D's family is stable, P had to change his work schedule & have family

help out to watch the kids.

CHILD'S INCREASED AGE:

King v. King:

Pty's divorced when kid was 8, he is 12 now.  Father moved for custody

change.

Held: The fact that a child has grown older may be enough to justify a

change in custody.

Pty seeking the change has the burden of proof of changed circumstances.

The increase of 4yrs in the age occurred b/t childhood & teen yrs, a

critical period in life.  The boy also desired to do things w/the

father.

CUSTODIAL SPOUSE'S RT TO MOVE:

Schwartz v. Schwartz:

He, P, filed for divorce w/wife, D, & the ct awarded him primary custody

of their children.  D alleged sexual abuse by him & the sitter & lie

detector test, which indicated she was lying.  P sought to move the kids

from Las Vegas to PA to live w/his mother.

Held: A ct may allow a custodial parent to move out of the jurisdiction,

even when it means that the noncustodial parent will no longer be able

to have weekly visits w/the kids.

Nevada had an anti-removal stat, purpose of which was to preserve rts &

familial relationship of the non-custodial parent re: relationship w/his

or her kids.

Balancing Test: custodial parent's interest in freedom of movement & his

her custodial obligation, as well as the state's interest in protecting

the best interests of the child, and the competing interests of non-

custodial parent.

Custody & removal of children both must be resolved by looking to the

best interests of the children.

Removal:

1. Proof of an actual advantage by both the kids & custodial parent by

the removal to a place so distant the non-custodial parent can't have

weekly visitation.:

  a. Extent to which the move will improve quality of life for kids &

custodial parent

  b. Whether custodial parent's movtives are honorable (not to defeat

visitation rts)

  c. Whether, if permission to move is granted, the custodial parent

will comply w/visitaiton rts.

  d. Whether non-custodial parent's motives in resisiting the move are

honorable.

  e. Whether, if removal is allowed, a realistic opportunity for the

non-custodial parent is to maintain a visitation schedule to adequately

foster & preserve the parental relationship w/the noncustodial parent.

PROCEDURE; JURISDICTION:

Personal Jurisdiction not required under UCCJA:

In Re Marriage of Leonard:

D, wife, & P were married, had a kid, & were divorced in Georgia.  D,

wife, was awarded custody & P had visitationrts.  He moved to CA & she

stayed in Georgia.  Heather, when 7yrs, went to visit Dad in Calif & mom

let her stay for 1 school yr.  He filed for a modification of custody &

told D of the action.  She flew to Calif, took Heather, & took her back

to GA where she was served w/a summons.  He picked Heather up & took her

to Calif.  She appeared specially to challenge for lack of PJ.

Trial Ct found she'd been adequately served & that it had juris,

awarding custody to him.

Held: The ct of one state may modify a child custody order issued by

another state when the child and one parent live in the forum state.

P complied w/notice req't under UUCJA, though D claims due procss

prohibits a determination of her parental rts by a ct that doesn't have

PJ over her.

  -A req't of PJ would undermine the UCCJA.  A state isn't req'd by

Const to give full faith & credit to a child custody determination

obtained w/o PJ over the protesting pty.  Under UCCJA, states are req'd

to recognize such decrees as a matter of comity, not as a matter of Con.

Law.

Status is an exception to the normal minimum contacts requirement.

Due process is satisfied once the nonresident is properly notified &

given an opportunity to be heard.  Req'ts are met here.

***MI law says if child is placed w/adoptive parents & remains there for

6mos, then the adoptive parents have standing to sue for custody if the

biological parents contest custody.

FORUM SHOPPING:

In Re Giblin:

P and husband, D, married & divorced in Ill.  She got custody & moved to

Minnesota pursuant to a modification in the decree.  After the P & kids

had lived in Minnesota for 2yrs, she was convicted of wrongfully

obtaining public assistance & sent child to D to watch for the term of

her jail period (2mos).  She was released & D refused to return the

children.  D sought a modification of the divorce decree in Ill & she

attended w/o contesting the jurisdiction.  Trial ct gave him temporary

custody, pending a report on her offenses & granted her visitation rts

while in jail.  She started a habeas corpus proceeding in Minnesota in

the interim.  Ct restrained him from moving the kids from the county. 

He moved to quash, the ct found Ill lacked juris to affect the custody

of the kids & left the kids w/P w/o making a finding of her fitness.

Subsequent Ill hearing granted D full custody.  D seeks a writ of

prohibition from the Minnesota Sup. Ct.

Held: A state may assume juris over a custody dispute, even when another

state that issued the original order is considering a petition to modify

the decree.

The issuance of the original custody doen't end child's migrations to

other states.  Though UCCJA hasn't adopted the legislation, its

principles & provisions should be applied to the cts of the state. 

Prior case law that conflicts w/UCCJA should be disregarded.

On remand, ct must apply UCCJA.

On remand, ct found that Minnesota had juris & gave custody to P.

***If child is born out of wedlock & custodial parent dies, then any

relative to the 5th degree, then they have standing to obtain custody,

unless biological parent seeks custody.

FORUM SHOPPING UNDER THE PKPA:

Barndt v. Barndt:

P, and wife, D, were divroce in N. Dakota, where they'd lived for

several yrs w/their kids.  N. Dakota ct awarded her (D) custody of the

kids.  2 yrs later, P moved to his parent's in PA.  The kids visited P

in PA & he refused to return the kids to D & obtained custody over the

kids through a PA ct.  D appeals, claiming PA ct didn't have juris to

award or modify custody.

Held: A state in which one parent and all the kids reside can't modify a

custody decree issued by another state if the other state retains juris

over the kids.

PA rule doesn't allow PA ct to assert juris unless th child & parents

have a significant connection w/PA & there is avail in PA substantial

evidence about he care & relationships of the child.  Requirement limits

juris & contacts b/t child and family and forum state must be maximum

contact (not minimum contacts.)

PKPA grants priority to home state juris in initial custody proceedings

& prohibits any other state from modifying another state's orig custody

decree so long as:

  1. The orig state had proper juris to begin with

  2. The orig state continues to have juris under its own law and

  3. Any pty still resides there.

***Only exception is if the orig state refuses to exercise juris.

Schutz v. Schutz:

A ct may order a custodial parent to create in the minds of the children

feelings of love & respect toward the noncustodial parent, even if the

custodial parent doesn't have such feelings.

ENFORCEMENT OF VISITATION RTS:

Smith v. Smith:

A custodial spouse who doesn't comply w/a visitation order may be

sentenced to jail for civil contempt.

Egle v. Egle:

A custodial parent may lose custody for interfering w/the other spouse's

visitation rts.

Gleiss v. Newman:

A non-custodial parent may not recover damages against a custodial

parent for interfering w/the non-custodial parent's visitation rts.

Basis of cts decision was possibility for a host of petty actions

***Interference w/visitation rts in MI leads to contempt. MI allows non-

custodial parent deprived of visitation provides cessation of support.

Denial of Visitation

Kemp v. Kemp:

A ct may not suspend visitation rts based on the child's refusal to

visit.

Nancy S. v. Michelle G.:

P & D separated & each took 1 child w/mutual visitation rts.  P wanted

to change the arrangement so that they

each had both kids 1/2 the time & D objected.

A person who isn't the biological or adoptive parent of a child can't

become a de facto parent & obtain custody over the objection of a

biological parent where the biological parent's custody is not

detrimental to the child.

INTERFERENCE W/VISITATION; BY GOVERNMENT:

Franz v. US:

He & she divorced & she was involved w/a member of organized crime. 

Gov't put her in a witness protection program.  Resulted in a

termination of his parental rts.

Issue: can govt interfere w/parental visitation rts?

  -No, incident to the federal witness protection program, the govt may

not sever ties b/t noncustodial natural parents & their children w/o a

particularized showing that its interest would be promoted.

State must examine whether there is less harm that can be done to

noncustodial parent while still accomplishing their goal.

BY STEPPARENTS:

Bevis v. Bevis:

P sought to adopt 2 stepkids.  D contested.

The parental rts of the noncustodial spouse may not be terminated b/c

the spouse of the custodial spouse desires to adopt the kids.

Even if you can't adopt, you can change the last name of the child

(custodial/noncustodial), but the best interests of the child is

applied.

THE EXTENDED FAMILY:

Mimkon v. Ford:

Parents divorced & new stepmom adopted the kids.  Then denied natural

grandparents visitation.  Real mom died.

Grandparents were allowed the visitation rts b/c no problems were

anticipated based on the unconditional love usually offered by

grandparents.

***Grandparents get visitation rts in MI, but only if such visitation

poses no problems & interests of the child, family are not interfered

with.

CHILD NEGLECT & ABUSE: WHAT SHOULD THE STANDARDS BE FOR INTERVENING B/T

PARENT & CHILD:

Roe v. Conn::

Mother was living w/a black man to whom she was not married.  Ct sought

to take her child.  She challenged the Constitutionality of the statute.

Due Process requires the stat to clearly identify & define the evil from

whcih the child needs protection & to specify what parental conduct so

contributes to that evil that the state justified in terminating the

parent-child relationship.

Nature of the remedy:  Termination, drastic.  Other reas means must be

exhausted b/f terminating the relationship b/t child & parent.

***In MI, if testify services can be provided to the family, then the

child is not taken away.  Honor system re:services of social workers.

DEFINING CHILD ABUSE: UNDERSTANDING THE BATTERED CHILD SYNDROME:

Commonwealth v. Rodgers:

Child was severely bruised.  Arrived dead & cold.  Parents couldn't

explain the bruises.

Battered Child Syndrome: multiple injuries in various states of healing,

primarily multiple fractures, soft tissue swelling/bruising.  Evidence

child is generally undernourished, w/prro hygiene, and the sevitity of

injury is inconsistent w/story conceerning the occurrence of the

injuries offered by parents or others who were caring for the child.

  -Indicates a child found w/type of injuries described above hasn't

suffered those injuries by acccidental means.

  -Child was intentionallly, rather than accidentally, injured.

***MI accepts Battered Child Syndrome as evidence, but cautiously & in a

limited way.

ABUSE OR DISCIPLINE?

Dumpson v. Daniel M:

Father beat his child front of the principle.

Considered excessive corporal punishment.

State v. Jones:

Teacher's can slap students.

RELIGIOUS PRACTICE:

Walker v. Superior Court:

Child had a flu which got worse & eventually died from Acute Purulent

Meningitis.

Mother convicted of Invol Manslaughter & Child Endangership b/c she

refused to have child treated b/c of belief that Chrisitian Science

would treat the kid.

DEFINING CHILD NEGLECT; PARENTAL MISCONDUCT

People in Interest of D.K.:

Child was premature, congenital lung disease, upper respitory infection,

bronchitis, diaper rash, & gastritis.  Child was taken from mother &

temporary custody was given to foster parents.

EMOTIONAL NEGLECT:

Castorr v. Brundage:

Issue: Whether the Castorrs' parental rts should be terminated?

Child was removed from biological parents & placed w/foster parents. 

This was b/c child was allegedly emotionally neglected, hence the low

weight & low height.  Child grew w/foster parents.

PERMANENT DISPOSITIONS; NO IMMUTABLE RT OF NAT'L PARENT TO CHILD:

In Re N.M.S.:

M was placed w/foster parents 8 days after birth.  She visited her

mother, but P, mom, never took her to social events.  T's, the foster

parents, had cared for 15kids, had 5 at the time, & every year took the

kids to Kansas to visit their relatives.  When M was 9 & 1/2 they aked P

to take her on the trip, P refused & demanded M's return.

Issue: Whether a natural parent is entitled to demand return of ther

child from foster parents any time so long as she is fit? [no]

P never objected to the placement w/the T's for 91/2yrs, M is happy &

well adjusted & was originally committed for neglect.  M's

mental/emotional state would likely deteriorate if returned to P.

Wouldn't be in best interest to remove her.

Held: legal custody to the T's, P may visit every 6wks at the T's home,

she may receive counseling, & ct is to receive psychiatric reports

periodically on nature of M's adjustment to the parties.

  -Ct upheld trial cts ruling as being in best interests of the child. 

Best interests are served by being w/a fit parent.

STANDARD OF PROOF REQ'D:

Santosky v. Kramer:

NY terminated parental rts upon a finding that the child is permanently

neglected...standard was on a fair proponderance of the evidence.

D's, nat'l parents of 2kids who were abused seriously.  P removed kids &

placed w/foster parents.  3days after 3rd child was born, he was

removed.  P sought to terminate parental rts 5yrs later.

Issue: Whether a state may permanently deprive parental rts upon a fact

finding based on the proponderance of the evidence? [no]

Held:  Due Process principles apply to parental status terminatin

proceedings.  Fundamental Liberty interest.

Due process, balancing of 3 factors:

  1. private interests affected by proceedings.

  2. risk of error created by state's chosen procedure, and

  3. countervailing governmental interest supporting use of challenged

procedure.

Interest of nat'l parent weighs heavily against use of preponderance of

the evidence.  Need a more exact stand of proof to promote state

interests & promote the welfare of the child.  NY must at least use a

'Clear & Convincing Evidence' standard

STATE'S FAILURE TO PROVIDE SERVICES AS A DEFENSE:

State ex rel; T.G. v. H.G.:

HG (d), mother of TG (p).  Ct ordered termination of D's parental rts

b/c D hadn't been able to acquire skills necessary to supervise & train

TG.  Ct continued matter for 6mos & directed D to change her ways &

Division of Family Services to provide appropriate support services. 

Services did nothing.  6mos later, upon review of D, judge found no

improvement in D & made the deprivation a permanent order.

Issue: Whether a parent may assert failure to provide services, by a

state agency under ct order to help parent facing termination, as a

defense to the charge that she didn't make the necessary changes?  [no]

It was D's duty to change & she knew that.  She never requested any

assistance from the Division.  She knew she'd lose parental rts if she

didn't change, so she can't assert the Division's failure as a defense.

PROCEDURE; REPORTING REQUIREMENTS:

Landeros v. Flood:

P, 11 mos old, had been taken by her mother to the hospital for

examination, diagnosis, & treatment.  D, attending DR, found fractures

of the rt tibia & fibula, which the mother couldn't expain, & bruises

over the entire back w/superficial abraasions on other parts of her

body.  Baby also suffered from a nondepressed linear fracture of the

skull that was healing (but D hadn't seen it b/c he took no x-rays).  He

didn't report the battered child syndrome to authorities & released P to

her mother.  Next 3 months continued abuse resulted in eyes, back,

puncture wounds on her leg, across the back, bites to the face, & burns

on P's left hand which resulted in probable loss & amputation.  P sued D

for negligence & violation of a statutory duty to report child abuse.

   Issue:  Whether a doctor may be liable for negligence in tort for

failing to diagnose & report suspected child abuse? [yes]

Demurrer admits all allegations.  Reas degree of knowledge & skill

ordinarily possed & exrecised by other members of D's profession in

similar circumstances is the standard of care to be applied to D.

P must prove a reas prudent dr would have diagnosed the battered child

syndrome & reported it.& that risk of future harm to child is

foreseeable.

An intervening act is not a superseding cause if it was reasonably

foreseeable.

EVIDENTIARY ISSUES; CHILDREN TESTIFYING:

State v. Skipper:

D charged w/2 cts of cruelty to a juvenile.  D waived jury trial  judge

found him guilty, sentencing him to 5yrs at hard labor & fined him $1000

plus ct costs.

Trial judges discretion re: competency of children as witnesses is given

great deference in the appellate cts & supreme cts.

LIKELIHOOD OF ABUSE:

In Re Baby Boy Santos:

Issue: Whether a ct may find a younger child neglected based on a

finding that an older child in the same household was abused &

neglected? [yes]

Once a child is abused, the other children must be protected  Likelihood

that baby will also be abused.  Removal of the abused may trigger

parents to abuse other children.

HEARSAY EVIDENCE INSUFFICIENT:

In re Guardianship of Cope:

Producing a missing child isn't self-incrimination:

Baltimore City Department of Social Services v. Bouknight:

CHILD DECLARANT'S STATEMENTS TO PEDIATRICIAN:

Idaho v. Wright:

Conflict b/t confrontation clause (6th Amendment) & Exceptions Clause.

Corroborative Evidence isn't relative to a showing of the particularized

guarantees of trustworthiness.

ALTERNATIVE TO CONFRONTATION PERMITTED:

Maryland v. Craig:

Abused child/witness' testimony was done thru closed circuit TV, hearsay

objection.

White v. Illlinois:

Unavailability of a witness is not necc when the hearsay exception is

invoked.

PROPERTY, ALIMONY, AND CHILD SUPPORT AWARDS:  STANDARDS FOR AWARDING

PROPERTY, ALIMONY, & CHILD SUPPORT:

RECOGNITION OF HOMEMAKER SERVICES:

O'NEILL v. O'NEILL:

FERGUSON v. FERGUSON: [IMPORANT, READ]

Must determine what is in the estate & what isn't in the estate.

  -***MI sometimes won't include certain things as assets of the

marriage as part of the estate.

Way prop is distributed v. payment of alimony, sometimes eliminates

contact & attempts at modification.

  -***Alimony in Gross:  alimony payments get turned into property, in

which all the amts are given as one lump some. [sometimes distributed as

one lump some] 

  -Not modifiable, unlike most alimony.

Child Support: guidelines for support in this case was held not to be

mandatory, up to judges discretion.

  -***In MI, guidelines are mandatory, no deviation or discretion can be

used w/o justification.  Must have significant reason, not included in

guidelines.

MARITAL PROPERTY: A STEP TOWARD COMMUNITY PROPERTY?

PAINTER v. PAINTER:

Equitable distribution is up to the judges' discretion. (meaning w/in

stat).

ROSE v. ROSE:

Very short marriage.  Usually a presumption of equal property division,

but not if there is an unusually short marriage.

Consider:

1. Property Avaiable

2. Value of Prop

3. Presumption equal discretion

SPARKS v. SPARKS: MI CASE:

Wife sought alimony & sought an equitable share of property.  Wife was

accused of having committed adultry.  She was awarded 25% property & no

alimony b/c of the adulturous allegations.

Ct emiminated fault req't.  MI S.Ct. decided that, although the

legislature eliminated fault in getting divorce, it did not eliminate

fault re: distribution of property upon marital dissolution.

  -Fault is a factor in dissolution & dissolution of property.

Ct held that the allegations of adultery were given too much weight in

determining the property distribution.

  -wheteher pty(s) interrupted education/career for the marriage.

Factors to be considered:

1. duration of marriage

2. contribution of ptys to estate

3. age of ptys

4. health of ptys

5. life status of ptys.

6. earning capacity

7. conduct

8. necessities

9. catch all: general principles of equity.

ALIMONY:

LASH v. LASH:

Permanant alimony was awarded b/c of 26yr marriage, prop distribution,

and fact she was a homemaker, except when she worked w/her husband.

POSTEMA v. POSTEMA:

Rule is that the cts don't look to the value of the degree in

determining Alimony.

Degree isn't so unique that it should be considered independently when

determining fairness.

Ct rejects basing any reward on the value of the degree.

ELKUS v. ELKUS:

A career and/or celebrity status constituted marital property subject to

equitable distribution.

***MI, if a life ins. policy written on the other spouse, then divorce

terminates that policy, unless you have an agreement to the contrary.

LAING v. LAING:

Non-vested pensions are property, but upon divorce, must wait for

payments to bring action.  Spouse does have a rt to the pension.

Non-vested pensions can't be divided until paid.

Non-vested pension is a marital rt.

CHILD SUPPORT:

COMMONWEALTH EX REL. KAPLAN v. KAPLAN:

Father forced to pay the increase in child support.  He can't spend

elaborately & then claim that he's broke & can't pay more for his child.

SCHMIDT v. SCHMIDT:

(Add LegalLines)

***MI: 39.4% would go to support of children.  (Net family income).

Expertise in the Courtroom:

IN RE CLAUSEN (DEBOER v. SCHMIDT):

Feb 8, 1991, baby was born.  On Feb10, 1991 Cara released the parental

rights.  Waiting period was flawed 72hrs (released w/in 37-40) b/f

verification of waiver of parental rights.  Waiting period wasn't

satisfied, so then void.  Scott Sefeldt fraudulently claims paternity.

Feb 25, 1991, baby was adopted.  March 12, 1991 (baby 1 month old) Dan

Schmidt claims fatherhood, actual father.  Attny was hired by the

Deboers' to find out about child.  Gathered information from the

hospital.

Mother gave up the baby at 37-40 hrs & was not given the opportunity to

reclaim the child at 72yrs.  Nov 4, 1991 (baby 9 months old) bench trial

w/evidence.  Dec 27, 1991 Dan Schmidt.

  -Flaws: length of time b/t time of filing & hearing.  Needed for

experts to get them & give time to prepare for testimony.

OK to send baby back to natural parents after 1 month.

  -continuous contact w/custodial parent.  Once possession of child has

taken place,   then it is very hard to overturn that point in Michigan. 

Fathers must sign off rt to lay a claim to a child b/f all paternal rts

are waived forever irrevocably.

Socio-Economic Status is the determinative factor in your development as

a & into an adult.

Child is sent back when she is almost 1yr old to her natural parents. 

(after 2nd appeal).

  - Appeal again.  Child was sent back to biological parents.

This was not a custody case.  Merely a full faith & credit issue b/c 1

state is taking juris over another state's decision.
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