Family Law Issue Checklist:

Is there cohabitation (no marriage) agreement? (implicit/explicit; oral/written; nature of relationship—creates rights/obligation btwn people)

· Marvin – Express agreements enforced if not on meretricious sexual services; compensated otherwise.  Implied enforced if necessary to protect parties.

· Watts (WI) Court approved express or implied contract for cohabitants.

· Posik v. Layton---same-sex, considers written K enforceable, disingenuous (against pub. pol.)

Is there a marital or antenuptual agreement? (WI allows under 766.17 Variation by MPA/ 766.58 MPA – requirements)

· Fletcher (OH)–Enforced based on Gross test:  (Broad test) no fraud, duress, coercion; full disclosure; not overreaching; terms can’t promote divorce.

· Simeone (PA)-Harsh on wives.  Won’t invalidate K b/c spouse was weaker, binds parties, court says that wives can glean knowledge.  Freedom to K, raise unconscionability under law of contract—tougher. (Narrow test) No fraud, duress, coercion and must be full disclosure.

· Newman-Change of circumstance after K.  Agreement must have contemplated cataclysm to be enforceable (upheld here due to disability provision).

Is there a marriage?  (765.02 18+ yrs./16-18yrs. w/ consent; 765.03 6 mo. post divorce, not married, not 1st cousin w/ exception if old/sterile, capacity;765.04 Abroad to circumvent Void- 12-18 mo. test or maintain residence here; 765.24 Rem. of imped./subsequent marriage requires good faith and removal- valid removal date on)

Is it formal?  Is common law marriage recognized? (Elements are: agreement, cohabitation; and repute)

· Accts Management v.  Litchfield-Failure to record doesn't invalidate marriage; public policy = favor marriage & meet expectations of parties.

· Farah (VA)-Proxy marriage, place of celebration decides law, did not follow Eng. law so void despite contrary intention of the parties.

· Staudenmayer-Constant cohabitation and repute can be used to find marriage in jurisdictions w/out common law marriage.

· Renshaw-Ct. found repute b/c couple traveled to Penn. and held themselves out as married.

Is there a privacy or constitutional  issue?

· Griswold (CT)-Expands penumbra of right to privacy to include use of contraception in marriage.

· Eisenstadt (MA)-Expands penumbra of right to privacy to use of contraception between non-married couples; opinion values choice/doesn’t focus on above

· Bowers (GA(S.C.)-No right to privacy exists for same sex sodomy; anti-sodomy statute is Constitutional; no fundamental  right to sodomy.

· Loving (VA)-Marriage is a vital personal right so state may only limit if a compelling interest; can’t prohibit inter-racial marriage.

· Zoblocki(WI)-Can't deny marriage b/c CS arrearages.  Fundamental right to marry so regs. must meet strict scrutiny; direct relation & narrowly tailored. 

· Turner(MI)-Extended fundamental right to marry to prisoners; strikes down statute prohibiting marriage to prisoners

Is there a putative marriage?

Are there restrictions on marriage? 

· Are there successive marriages?


-Chandler-Presumption of validity of later marriage; earlier wife must prove there was no divorce.  Policy: deference current relationship/Expec. of parties.

-Dolan-No spouse or child of 2nd marriage to support public policy reason behind presumption of validity- presumption only as good as reason for it.

· Is consanguinity (blood relatives) or affinity an issue?

-In re May’s Estate-Court upholds marriage btwn uncle & ½  niece married  in RI though not valid in NY.  Legality of marriage determined by where celebrated unless: marriage goes against positive laws of the state OR degree of polygamy/incest that goes against natural law (brother/sister, nuclear family)

-Israel-Statute prohibiting marriage between adoptive brother & sister is unconstitutional: State v. Lee is same w/ adoptive daughter and father

· Was there capacity or consent to marry?

-VJS v. MJB- Pre-marriage promise to have kids can be fraud if not abided by and other spouse wishes to abide by it.

· Is there a same sex marriage issue?

-Baer v. Lewin (HI)-Can only restrict marriage between same-sex couples if it furthers a state interest.  

-Baker v. Vermont-Common Benefits clause of VT Cons.  Cannot deprive of rights of hetero.  Legislature to handle.


Are there grounds for annulment? (§767.02 Annulment: lacked capacity to consent, minor w/out consent, prohibited by WI law, lacks capacity to consummate)

Are there children?

Are they legitimate?

· Levy v. Louisiana-It is ok to restrict rights of illegitimate parents to recover for wrongful death if rational not invidious; can’t punish children. 

· Littlepage- Court upholds constitutionality of statute permitting wrongful death recovery only if paternity had been established during the life of father.

· Labine-Illegitimate children need not share estate equally with legitimate children.  Statutes may divide unequally.

· Glona-Mother can recover for wrongful death of illegitimate child even though she is responsible for the illegitimacy.

· Weber-Court holds unconstitutional a statute that says only acknowledged illegitimate children can recover workman’s comp after death of dad.

· Trimball-Court strikes down statute preventing illegitimate children from taking intestate.

· Lalli(NY)-Court upholds statute that mandates proof of paternity during father’s life.

· Reed-Ignores Lalli altogether.

· Parham (S.C./GA)-F had not legitimated—sued for wrongful death of C.  NO recovery (but if legitimized—yes)

· Michael H. v Gerald D(S.C.)-Presumption of fatherhood rebutted only by presumed father or mother, not 3rd person and only when in child's best interest.

· WIS STAT 891.41 Presumption of paternity based on marriage (may be rebutted by 99% + genetic test to contrary)
Is there a paternity question? (§ 767.45 Determ child, mom, presumptive father, GAL, state may bring action; §891.41 Presump. of paternity based on marriage; §767.60 Later marriage of a child’s parents makes the child marital)

· Jones v. Chandler--

· Dept. of Public Aid ex rel. Cox. v. Miller--

Does the non-marital father have constitutional protection?

· Stanley -Unwed fathers were presumed unfit so children losing mothers were auto. adoptable; Presumption is violation of equal protection =unconstitutional

· Caban-Mother's and father’s roles are comparable so either can prevent adoption.  To limit is unconstitutional unless father abandoned the child.

· Lehr-US Sup. Ct. holds a parent who functionally abandons his kids does not have the rights to notice and hearing before child is adopted.

· Adoption of Michael H. (CA)-Unwed father (fit) can withhold consent and interrupt adoption procedure after establishing a potential relationship with the child.  Short window to do so after he learns/should have known of pregnancy.

Is there a divorce? § 767.12 Trial Procedure both say irr. Broken OR lived apart for 12 mo., not lived apart for 12 mo. and 1 party says irr. Broken court must consider all factors/§ 767.21 full faith & credit and comity of other decisions
Are there grounds for divorce? §767.07 Judgment of divorce/separation Requires residence, irretrievably broken (just broken for separation), support of child/spouse determined already; 767.09 Power of Ct—Sep/divorce sep granted at request of parties, can be turned into divorce by either party after 1 yr., sep. is revocable
· Desrocher-(NH)Statute allows divorce for irreconcilable differences; frowned upon to present misconduct evidence; one spouse who wants out enough.

· Hagerty-If one party wants a divorce, it will be granted.  Ct. refuses to make exception where one spouse is an alcoholic needing treatment.

· Boddie-Court holds due process is violated when court disallows access to court for divorce; seems to suggest fundamental right to divorce.

Is there a jurisdiction issue?  Requirements=jurisdiction + reasonable notice to ( (mail or pub okay) § 767.22 UDRA says to recognize divorce from another state the state must've had subject matter juris., 12-18 rule or maintaining residence here = other state did not have juris. to grant divorce.

· Williams v N. Car(1)-If notice requirements were satisfied then an ex parte divorce decree must get full faith and credit everywhere.

· Williams v. N. Car (2)-B/c couple never domiciled in Nev., divorce was invalid.  State of spouse's domicile may issue divorce decree but whether the spouses were ever domiciled there is always open for re-examination.

· Kulko-Valid judgment (other than custody) requires personal jurisdiction = reasonable notice AND minimum contact; visiting the kids not enough.

· Londoll-Sexual intercourse= minimum contact for personal jurisdiction and due process of law.

· Taxiera-It is enough to show that conception could occur at that time to bring jurisdiction to the state.

· Sherer-If party participates in litigation and doesn't object to jurisdiction cannot later do so.







How is prop to be divided? §767.10 Parties may stipulate a property division or child support but ct. may reject; 767.32 Revision of certain judgments Requires substantial change in cir.; 767.255 Prop div. Gift/inheritance = indiv., presumption rest is marital, consideration of length, contribution, age/health, earning capacity, prior written agreement.

· Short-Unvested stock option not necessarily acquired on date issued so acquisition changes depending on when vested.

· Calculation:  # of shares available * time between option date and separation date/time between rec’d to exercise date.

· Middendorf-Contribution by either spouse to appreciation of sep prop, even indirectly, makes it marital. (Holderman in WI)

· In Re the Marriage of Kelm-Division of pension/vested or non/mat or non.  soc sec not divisible.  

· Yoon-Enterprise good will (of business) can be divided.  Personal good will (individual)cannot be divided.

· In Re Marriage of Olar-Educational degrees may be divisible:  Here, degree NOT marital prop even though W put H thru school.




Will there be spousal support? §767.26 Maintenance consider length, age/health, ed. level, earning capacity, self-supporting, contribution to marriage/ Ends at remarriage of payee

· LaRocque (WI)-2 factors to be considered for award of alimony.  2 objectives=support & fairness/equity

· Konzelman (NJ)-Modification of spousal support- Court upheld a sep agreement allowed termination of support if W cohabitates so long as effect economic.

· Forrester (WI)-W should be awarded spousal support even though she could be imputed income.

· Decker(WA)-Contempt proceedings are a proper remedy for non-payment of support.

· Lowery(VT)-Tribunal that issues a support obligation continues to have jurisdiction for the life of order.





· King (WI)-No right or legal entitlement to maintenance.

Is there a temporary/separation agreement

· Manzo-Sep agreements subject to review to protect against unreasonableness, unfairness and surprise.

· Goldman (RI)-Cohabitation of W not substantial enough change in circumstance to warrant modification—absent agreement

Will there be child support? §767.25 Child Support consider gross income, approved stipulations, goal is standard of living enjoyed by child during marriage.

Is there jurisdiction?  §822 UCCJA: Chapter 769 UIFSA permits juris. over nonresident for child support/paternity if: served here, consent, resided here w/ child (or w/out but provided prenatal expenses/support, child resides here due to directives/acts of indiv., sexual intercourse here resulting in conception, acknowledged pat. here

· Parker (AK):  UIFSA case—minimum contacts requirement.  Sex within state sufficient basis for specific jurisdiction over child.

· Leifester (ME):  UIFSA—two-state proceedings; either direct enforcement of order or following registration of order





How will it be determined? 767.51(4) marriage ends in divorce =  date of divorce decree.  Non-marriage=date of paternity establishment

· POPS v. Gardner—support guidelines in ea state have been developed according to federal legislation. (Wis = %age)

· Perlenfein (OR) If payor isn't earning at capacity-apply % standard to minimum wage/40hours or amt. determined by court based on work experience.

· In re the Marriage of Little (AZ)-Decision to be full time student not sufficient change to adjust CS downward.  Look at effect on child.

· LeClair (NH): Without statutory authority to do so, a court won't require a parent to pay for private instead of public school.

Wisconsin  child support guidelines:   (Wisconsin threshold is 30%)  continues until child is 18 or out of H.S.

Base obligation  one child = 17%, two children=24%, three children = 29%, four children=31%, five or more = 34%.

Percentages are of GROSS income or of earning capacity if court sees fit to determine.

Shared-time payer reductions:  calculate support obligation and then reduce for EACH parent.

31%-40% of time with child (DWD 40.04 (2) (b))

30%=100% of obligation, 31%=96.67, 32=93.34, 33=90.01,34=86.68,35=83.35, 36=80.02, 37=76.69, 38=73.36, 39=70.03, 40=66.7%

41%=59% of time with child (DWD 40.04 (2) (c))

41=63.37%, 42=60.04%, 43=56.71%, 44=53.38%, 45=50.05%, 46=46.72%, 47=43.49%, 48=40.06%, 49=36.73%, 50=33.4, 51=30.07, 52=26.74, 53=23.41, 54=20.08, 55=16.75, 56=13.42, 57=10.09, 58=6.76, 59=3.43, 60=0.

Multiple children from different marriages (serial family payer-DWD 40.04 (1))

Determine base, order of obligations (marital=date of birth, nonmarital/intact family=date of adoption/paternity determination, nonmarital/divorce=date of court order, nonmarital, maternal=date of birth), 1st obligation is statutory percentage, 2nd obligation is base reduced by first*statutory %, and so on…use %’s as though that obligation was the only so 17, 24, etc. 

Is there a child support enforcement issue? §767.30 Enforcement of payments/remedy for nonpayment, 767.601 Registration for enforcement
· Welsher v. Rager (N.C.)-URESA “issuing state controls the nature, extent, amount and duration of current payments…”

· In Re Marriage of Comer (CA)-Requires obligor to pay arrearages even though he was denied access to child.  (Wis. stat 767.25(3))

· Moss-Contempt sanctions may be imposed for support arrearages when obligor refuses to work.

Is there a child custody and placement issue? §767.24 Custody & PP, parenting plan required, presumption of Joint Custody, maximize PP between each parent, can’t be denied for nonpayment; §767.24(5) Factors to determine §767.325 Revision w/in 2 yrs. requires physical or mental harm to child, after 2 yrs. requires sub. change and in best interests
Who has jurisdiction (UCJJA / PKPA)? §769.201 Bases for jurisdic. over non-resident—UIFSA; § 769.611 Modif of order from another state))

· May (U.S.C.)—full faitth and credit/ dissent acknowledges rights in children/not chattel.

· Glanzer (MO)—UCCJA (no personal jurisdiction needed.

· Greenlaw--UCCJA

· Blondin—application of Hague convention:  4 affirmative defenses one being “grave risk of harm” (clear and convincing)

· Vakilzaden (CT) – custodial interference

What will determine custody?  What will determine placement? (§822 UCCJA; 822.03 Jurisdiction; 822.13 Recognition of out of state; §822/14 Modif of custody decree—another state)

· In Re Marriage of Kovacs:  move away from bias toward placement w/mother and toward best interest of child. 

· Rodrigue v. Brewer(ME):  award of joint custody/placement to parents living in different cities with history of intense conflict.

· Renaud (USC)—racially mixed household cannot be used as determining factor in custody case.

§ 28 U.S.C.  PKPA 1738(a) full faith and credit given to custody orders in all states—no modification unless new state=jurisdiction/old no juris 

DWD 40.05 Imputed income-C.S.  gross OR court finds underproductive assests can impute.

UCCJA (Wis stat 822.03) jurisdiction in home state when action is commenced or w/in 6 months before move from state.  Best interest of child because one or more contestant or child has significant connection to this state (mere physical presence not enough) UCCJEA –no pers juris needed.

