Labor Short Outline

Collective Bargaining Rights

· Grievance And Arbitration 

· Subject to Arbitration

· Work & Grieve Ford Motor
· Everything to arbitration, merits of grievance are irrelevant American Manufacturing
· Overturning a Decision under the collective Bargaining Agreement

· Absent explicit exclusive in the CBA, court must find everything arbitrable Warrior Gulf
· Arbitrator award is sustained if derived from the essence of the contract Enterprise Wheel & Car
· Public policy exemption Misco
· Must violate some “explicit public policy”

· Policy must be well defined and dominant

· Must be embodied in laws and legal precedents

· Violation of the public policy must be clearly shown

· Procedural v. Substantive Arbitration

· Chart on 2-10

· No Strike Clause and Injunctions

· where there is no-strike clause...action unprotected Sands Manufacturing

· unless serious ULP Mastro Plastics

· where there is G & A procedure = no strike clause Lucus Flour

· Norris LaGuardia precludes issuance of injunctions
· Lincoln Mills gives federal court jurisdiction Avco

· 28 U.S.C. 1441 removal to federal court
· No injunction against grievance strikes Sinclair 
· Exception to no federal injunction rule Boys Market

· Enjoined under principles of equity
· Party must come with clean hands (i.e. doing something enumerated within the CBA...expressly forbidden in the CBA) 

· Irreparable injury 

· Union: Problem is that back pay is available

· Management need only have lost profits

· Balance of equities

· imminent danger of life and limb with ascertainable, objective evidence Gateway Coal
· Duty of Fair Representation

· Extends to both negotiation and administrative functions Conley v. Gibson
· Plaintiff Arguments





· Invidious intent Steel

· Arbitrary, Discriminatory, or Bad Faith Vaca

· Sacrificing one EE for another Int’l Longshoreman 

· Motive and intent key
· failure of union to inform members Retana

· Defendants Arguments

· Wide Range of Reasonableness Huffman
· Based on Contract

· Based on Informed Reasoned Judgment Hussman Refrigerator 
· EE did not exhaust Grievance Arbitration Procedure Maddox
· Duty to ER Bowen
· In the Public Realm

· Union is state actor

· Abood, Street, Hanson (see notes)

· governments interest in CB exclusive representation is compelling (Abood) to outweigh individuals right in 1st amendment 

· Individual Rights Under the Collective Bargaining Agreement

Stems from Debate on Vaca v. Sipes (see chart) 

· No rights (Fuller)

· Yes Rights (Sumner)

· Waiver of Rights

· Statutory Rights

· Gardner Denver 

· contractual and statutory rights separate 

· court are sole entity capable of decision

· Wright “clear and unmistakable waiver”

· Safrit foods
· “clear and unmistakable waiver can be enforced” 

· Constitutional Rights

· McDonald v. West Branch (CBA cannot preclude access to the federal courts...implicit following rights cannot be waived

· Counter

· “take the bitter with the sweet” Arnett (Renhquist dissent)

· 1st amendment rights for a price Abood (Brennan) 

· unconstitutional conditions

· Douglas concurrence in Street 32-12

· Union Security

· Types of union shops

· Closed (illegal)

· Union shop

· Maintenance shop

· Agency shop

· Beck

· Union can use compulsory dues for routine expenditures but not political expenditures
· Under NLRA 8(a)(3)...breach of DFR
· Hanson
· Under Railway Labor Act

· Union can use compulsory expenditures for expenditures that relate to the work of the union in the realm of CB...expense that are germane to CB

· Abood 

· Responsibilities that justify compulsory dues listed on 32-22

· Ellis 

· Test:

· Whether the challenged expenditure are necessarily or reasonably incurred for purposes of performing duties of the exclusive representative in dealings with ER but also other expenses as they relate to that union

· DFR can be charged to compulsory and same with organization

· Mutual aid package can’t be supported

· EEs right in bankruptcy not compulsory unless your bargaining unit

· Non-discrimination requirements

Constitutional Rights

· State Action

· entertwinement

· judicial enforcement

· public function

· union as public actor

· Street & Abood
· Procedural Due Process

· Property (created by federal, state law..property as constitution via Brennan foreclosed by Bishop)
· Constitutionally cognizable property interest

· “more than abstract need/ desire” Roth

· Existing rules Roth

· Understanding Perry
· COMES FROM FEDERAL OR STATE LAW

· If Property Right under CBA then DFR may negate

· Constitutional Sufficient Procedural Protections

· Matthews v. Eldridge

· Nature of interest

· Discharge high...Promotion low

· Frequency for Erroneous deprivation 

· Government interest

· Administrative burden with additional procedue

· Cost to government

· Exclusive Representation sufficient for substantial interest Knight...compelling interest Abood

· Liberty (created by constitution) 19-8

· False stigma

· Reputation plus 

· Paul v. Davis
· Public disclosure 

· Bishop
· Loudermille  fn 13

· necessary procedure

· pre-determination hearing Loudermille
· post-determination hearing (promptly) Loudermille
· opportunity to present and rebut witness Arnett
· Waiver

· Implicitly no waiver of constitutional right MacDonald v. Wes Branch

· No waiver of access to courts 
· 1st Amendment and Exclusive Representation

· Matter of Public Concern Connick

· Deference to Management  Connick

· Disruption of Government

· Pickering Factors

· Facts to Reasonably Lead to forecast of Disruption (Tinckering test in James)
· Type of Space

· Traditional or quintessential public forum (park)

· Designated public forum (public hearing)

· Restricted-use area (negotiation room)

· Types of Content based discrimination

· Viewpoint 

· Subject matter

· Status or identity 

· Nexus chart on 30-1c

· Mosley

· Subject matter distinction case

· Substantial reason for governmental interference 

· Fear of disruption v. clearly more disruptive 30-5
· City of Madison (public hearing)

· Court reversed the Wisc Court holding that exclusive representation is not required and therefore members can dissenters can speak.
· Smith

· the 1st amendment does give anyone a right to be heard...and it does not guarantee a right to be heard effectively 

· “the first amendment does not impose any affirmative obligation on the government to listen, to respond or, in this context to recognize the association and bargain with it.”
· PEA

· public property that is not a traditional or a designated forum is governed by different standard (i.e. restricted-use area)

· “the state may reserve the forum for communication as alone as the regulation on speech is reasonable and not an effort to suppress expression merely because public officials oppose the speaker’s view.”

· Reason why: other union is not the exclusive represntative

· BRENNAN DISSENT: viewpoint discrimination

· Right of access to public property and limitations of such a right must be evaluated depending on the character of the property at issue.
* Knight

· Exclusive Representation is Constitutional with respect to CB in regard to mandatory subject.  That government decisionmaking can take place in executive sessions which may exclude dissenters and taxpayers.

· MARSHALL CONCURRENCE

· Should be based on fact sensitive inquiry

· BRENNAN DISSENT

· State’s interest in exclusive representative is compelling [Abood say substantial] to outweigh 1st amendment right. 30-36 (mandatory v. permissive distinction)

· Sexual Orientation

· Bowers v. Hardwick

· No right to sodomy...against historically rooted traditions
· Romer v. Evans

· Rational basis with a bite
· Amendment fails minimum rationality scrutinity; it lacks rational relationship to legitimate state interests and it cannot be explained by anything but animus
· Gay Lawstudents

· Employment discrimination by a govt’ actor which arbitrary discrimination of sexual orientation is unconstitutional

· Movement for homosexual rights key feature of this movement for people to come out off the closet; coming out is a political act.

· Bensholum I

· Bensholum II

· if you admit to being a homosexual there is a reasonable relation  to you performing homosexual acts which can be prohibited by the government pursuant to Bowers and Rowmer
· the Executive Order of Clinton

· EO 13087 (Equal Opportunity)

· EO 12968 (access to classified info)

· Being gay is not a national security risk

· Modes of Governmental Regulation (26-34)

· Stuart on Liberty

· “only part of the conduct of anyone, for which he is amendable to society, is  that which concerns others.”

· Modernism

· “in reality, there are no such separate...there is instead a continuum of human action, which collide, converge and coalesce to form the whole personal and social worlds we live.”

· Post-Modernism

