I.
INTRO TO LABOR LAW & NLRA

A. Washington Aluminum (1962) (no union involved, plant got freezing cold, EE brought to attention of ER, one day got so bad that 7 EEs walked off job.  EEs violated plant rule no leave job without permission and didn't give notice.  ER fired them for insubordination.)

1. Rule: §7 protects 

a. concerted activity including a protest against ER. 

b. Don't have to place specific demand to be protected

c. Plant rule tends to undercut §7 protection => rule not recognized. 

2. NLRB power under §10(c): when ER guilty of ULP, Board can order "reinstatement with or without backpay"

B. Overview of NLRA

§1: Policies - "safeguard and promote interstate commerce"

a. egalitarian objective "restoring equality of bargaining power"

b. "freedom of association"

c. if workers earn too little => can't support economy thus leading to recession

d. industrial peace: "friendly adjustment of industrial disputes" (PS most powerful argument over the years)

e. therapy theory - gets people talking

f. industrial democracy -> implants a sense of power in the worker

§7: Rights of employees
a. Numeration of Rts in statute 

i)
to self-organize

ii)
form, join or assist a labor union

iii) bargain collectively

iv) engage in concerted activities for purpose of collective bargaining

v) refrain from joining a union except where such activity is a

prerequisite for joining a union. 

b. characteristics

i)
unique in that it protects private individuals in private sphere

ii)
requires concerted actions Washington Aluminum 

iii)
enforced via NLRB 

iv)
breaks down public vs. private distinction: 

v)
Readjusts the balance of power depending on the labor market

c.
Considerations

i)
freedom of K v. regulation 

(a)
to have a free market at all need regulations to define terms (freedoms)

(b)
all rules represent a distribution of power (consider property rights)

thus issue is regulation of labor markets as to common law v. regulation as to statute. 

c. protected versus unprotected conduct

	
	Protected
	Unprotected

	Legal
	Legal under local law and protected by NLRA e.g. employee joins a labor union
	Legal under local law but not protected by labor law;

e.g. supervisor goes on strike

	Illegal
	[category not recognized de jure but arises de facto; e.g. employer ordered to reinstate employee who commits minor, illegal strike-misconduct.]
	e.g. a supervisor assaults an employee for joining a union; a unions calls for an illegal "secondary boycott" 



i)
Protected ≡ conduct which other parties may not retaliate through self-help 

(i.e. cannot use economic strength to change situation)

ii) Unprotected conduct ≡ conduct as to which other private parties may respond with an lawful self help

iii) Legal conduct≡ conduct protected or shielded from retaliation by government

iv) Illegal ≡ Conduce against which the government may take action. 



§8: Definition of various ULP in violation of §7

a. §8(a) - ER violations

(1)
interfere with rights under §7 (e.g. when an ER asks EE about union activities)

(2)
dominate/interfere with or contribute support to a labor org as defined in §2(5)(except may allow workers to confer w/ labor org during working hrs.)

(3) encourage or discourage joining the union 

(a) most common ULP

(b) usual remedy is reinstatement with back pay.

(4)
discharge or discriminate against emp'ee who filed grievances under this act. 

(5)
refuse to bargain collectively (therapy theme) 

b. §8(b) - Union violations - added in 1947

(1)
violate §7
(2)
discriminate against emp'ee (or cause emp'er to do so) unless emp'ee has failed to pay dues

(3) refuse to bargain collectively
(4) to engage in a strike for purposes of 

(A) forcing someone to join a union

(B) Secondary boycott - forcing boycott of emp'ers good or forcing emp'er to bargain with union unless it has been certified under §9

(a)
§10(l)=>Secondary boycott under §8(b)(4)(B) injunction mandatory
(C) Forcing emp'er to bargain with union when another org has been recognized under §9

(D) Forcing emp'er to assign particular work to emp'ees in labor org unless emp'er is in breach of a NLRB order. 

§10: NLRB enforcement - gives power of Board to enforce (i.e. a free attorney 

for emp'ee). 

a. NLRB has power to prevent ULP ( may cede to state or territory agency

b. Board issue & serve compl. on Δ provided ULP w/in last 6 months.

c. Testimony taken at hearing reduced to writing and finding of facts

d. Board cannot order the EE reinstated if EE fired for cause

e. Board may petition Ct. of App'ls to enforce the order or Δ may app'l order



§9:
Representatives and Election

6. Procedure

a. charge filed by charging party 

i)
don't need to have standing to file charge

ii)
NLRB can't file charge

b. SOL - 6 months - §10

c. Charges 

i)
§8(a)(1) = catchall

ii)
§8(a)(2) … §8(a)(5) considered and §8(a)(1)

d. §10(a) = Exclusive Primary Jurisdiction Doctrine - 1st compl. To be heard only by NLRB

e. Regional Investigation: lawyer from NLRB goes out

i)
establishes jurisdiction

ii)
establishes whether reasonable cause exists

(a) GC's refusal to issue a compl. is not subject to judicial review: public has rt. to procedure, not rt to file compl. or charge.

(b) GC can settle compl. w/out charging party's consent bc lawyer is free of charge - representing public interest.

f. Case: caption is name of Δ in italics

g. Trail before ALJ

i)
adversarial proceeding

ii)
formal

iii)
no elaborate discovery

iv)
ALJ's decision called "recommended findings & orders"

v)
Injunctions

(a)
§10(j) Board can order an injunction pending trial - rarely used

(b)
§10(l) Secondary boycott under §8(b)(4)(B) injunction mandatory

h. "Exceptions" an appeal to the NLRB: order from NLRB not legally binding, not self-enforcing. Thus if Δ does not follow order

i)
go to §10(e): where NLRB goes to Ct. of Appls for enforcement

ii)
go to §10(f):  where a party appeals board's decision i.e. petition for review. 

i. Remedies

i)
theoretically no damages: remedies are to restore

ii)
most common: cease & disist

iii)
§8(a)(3): most common is reinstatement w/ back pay. 

C. Reach of NLRA 

1.
Two components

a. "Jurisdiction" ≡ commerce factor

b. Statutory coverage = statutorily defined categories of employers and employees
c. Analysis for each component
i) statutory definitions (mostly in §2)

ii) administrative and judicial interpretations (usually in case law or in formally-promulgated rules)

iii) constitutional analysis - can't go beyond article 1 of Constitution

2.
Jurisdiction
a. NLRB v. Jones and Laughlin Steel Corp. (1937) (NLRB regulated

labor/management relations - rt. of emp. To organize bargain collectively, enforce unfair labor practices.  NLRB charged ∆ with unfair labor practices bc they fired employees who sought to form a union.  ∆ was a mfc. Company, thus, within the state completely.)

i) Int: Congress reg. Power plenary: may affect anything which has a

close and substantial relation to interstate commerce so as to be potential burdens and obstructions. 

ii)
∆ is an integrated corp. on a national scale, and their labor problems would by themselves have a substantial effect on interstate commerce 

b.
Analysis for jurisdiction

i)
Statute interpretation (ALJ)

(a) §10(a) => limits NLRB to enforce ULP in cases "affecting commerce"

(b) §9(c)(1) => limits Board's power to resolve rep. issues (QCR's) to those "affecting commerce"

(c) §2(6)(7) ≡ commerce as "affecting commerce" 




ii)
Can not beyond Constitution "interstate commerce" in Art I.
3.
Statute Definitions
a. Employer ≡ §2(2) 

i) "any person acting in the interest of an ER directly or indirectly"  

ii) entire public sector excluded (except postal service)

iii) Employer exclusions

(a) With the sole exception of the US Postal Service, all gov’t (public) employers – fed, state and local – are excluded from NRLA coverage.

(b) Employers w/in the meaning of the Railway Labor Act are excluded (The RLA applies to both railroads and airlines; the RLA is similar to the NRLA in overall approach but differs significantly in substantive and procedural detail).

(c) A labor union can be an NRLA employer vis-à-vis its ordinary members.

(d) Formerly, certain hospitals

(e)
Horse-racing, dog tracks

b. Employee ≡ §2(3) "shall include any employee" including strikers and those waiting to be recalled who have not found work:

i)
Inclusions
(a)
The act includes within the definition of “employee” individuals whose 

work has ceased b/c of a current labor dispute or an ULP and who have not obtained other regular and substantially equivalent employment.

(b)
The statutory definition does not limit “employees” to the employees of a 

particular employer or to individuals who stand in a proximate relationship of employee to a particular employer. (see § §  2(3) and 2(7); see also Norris-LaGuardia Act, § 13(c)).

(c)
Undocumented aliens are employees within the meaning of the Act; see 

Sure Tan, Inc. v. NRLB, 467 U.S. 883 (1984).

(d)
Professional employees are included, § 2(12), unless they are otherwise excluded (e.g., as managerial employees)
(d)
salts: people who are pro union and apply for job in order to promote union w/in organization. Republicans trying to amend the act to exclude salts.

(e)
work release participants - included within meaning of act.
ii)
Exclusions
(a) Agricultural laborers

(b) Domestic employees

(c) Individuals employed by a parent or spouse

(d) *Independent contractors (area of litigation)

(e) Employees of Railway Labor Act employers

(f) *Supervisors (area of litigation) = §2(3) specifically excludes supervisors. 

(g) *Managerial employees (no labor-nexus test) (area of litigation)

(h) Confidential employees (labor nexus) Cahn strategy
(i) applicants for employment (under §8(a)(3) have to prove motive for not hiring was animus towards union to have applicant covered.)

 




(j)
student TA's?

(k) Division I-A athletes

(l) Hospital house officers -- residents, interns, fellows: considered

primarily students thus, not EE's






(n)
participants in programs for the blind, other persons with disabilities?

(a) NLRB = EE, Court of App'ls primarily there for rehabilitation, thus not protected.  






(o)
workfare participants - undecided






(p)
shareholders of EE-owned firms






(q)
lay-teachers at church operated schools; excluded bc of gov. intrusion 

in religion.

3.
Rule: Independent contractors are not deemed EE's under act

a.
NLRB v. Hearst Publications (Newsboys who received delivery of papers, 

redistributed them at specific locations, collected money and receipts. Newsboys compensated by number of papers sold. Profit fixed by publisher.  District mgrs serve as nexus between publishers and newsboys - assign spots, hours worked.)

i)
Can't use state common law rule to determine if newsboys are EE' bc of too many variations in law across states. 

ii)
Test: Economic Reality orientation (does the effect and policy behind the Act intend to secure the individual the rights guaranteed under the Act?)

(a) examine economic reality of situation

(b) judge economic reality against purpose of legislation's

(1) example of legal realism in 1930's, 1940's.  

b.
§2(3): Congress response to Hearst: excluded Ind. K's under the act.  

c. ER's can structure the EE/ER relationship to determine rights of EE.

d. NLRB .v H&H Pretzel (1987) (drivers were negotiating CBA, ER said changed all of them to independent K's)

i)
Test: Do determine if ee is independent K by ER's lable, look at all facts of case surrounding situation, not simply the title of the employee as determined by the employer. The more detailed the supervision and the stricter the enforcement standards, the greater the likelihood of an employer-employee relationship.  

(a) Factors:  

(i)
whether the purported employee is engaged in a distinct occupation or business

(ii)
whether the work involved is usually done under an employer’s direction or by an unsupervised specialist

(iii)
the skill involved

(iv)
who supplies the instrumentalities and place of performance

(v) the length of employment

(vi) the method of payment (by the time or by the job); 

(vii)whether the work is part of the employer’s regular business and/or 

necessary to it; 

(viii) the intent of the parties creating the relationship. 

e. Amerihealth Inc. (Are physicians who work with HMO are they independent K or are they EE's of HMO?)

i)
Holding:  What is important is total factual context in light of common law agency principles.

a. Supervisor/Managerial Exception

b. Supervisors ≡ specifically excluded in §2(3) as defined in §2(11): any ind. having authority or interest to discipline or recommend discipline requiring use of independent judgement. 

i)
Packard Motor v. NLRB (1947) (Foremen certified as a bargaining unit.  They were in charge of depts., maintain quality production, provided with forms w/ list of penalties for EE violations .  Initiate demotions, disciplines etc.)

(a) Held Not supervisor or manager where EE may be faithful to the interests of the ER, if his interest are also adverse when it comes to wages, hours, working conditions => Not manager. 

(b) Rationale:  Mgmt and labor have conflicting (profit sharing) interest which is normal. Also normal to have common interest (maximize efficiency)

ii)
Supervisors 

(a) can be forced by ER to express antipathy to the union

(b) can be fired for joining a union except:

(i)
where it interferes with EE's exercise of §7 protections e.g. ER commands supervisory to do an ULP. 

c. iii)
After Packard Motor: Congress passed Taft-Hartley Act specifically excluding supervisors from being considered employees within the NLRA. 

d. Managers ≡ 

i)
NLRB v. Yeshiva University: (faculty members participated in Univ. wide governance via reps to negotiate salary, determine curriculum, grading system, admission criteria, academic calendars, course schedule. 

(a) Holding
(i)
Managers ≡ Those who are "aligned with management" or who formulate and effectuate management policies by expressing and making operative the decisions of the employer. 

(ii)
Managerial status => removes one from coverage under the Act. 
(b) Assumptions in decision

(i)
EE is a command follower, work must be organized in an authoritarian manner, knowledge is not used to govern worker operations. 

II.
THE § 7 Rights of EE's

A. Protected Concerted Activity

1. Elements of §8(a)(1) Discharge Retaliation Case

a. Adverse Action against EE (discrimination, discharge or something else).

b. Exercise of §7 rights 
i)
EE engaged in statutorily covered activity (note as per Washington Aluminum don't need union to be protected under §7)

(a) literal terms of statute: self-organization, from join or assist labor org, bargain collectively or

(b) other activities for purpose of collective bargain or other mutual aid and protection. (Weingarten)
(c) does not include: actions remote from concerns of employees as 

employees (Harrahs) 





ii)
concert 




iii)
no loss of protection (everything else being equal emp'ee would be protected, 

but has lost it under case law)





iv)
no waiver
c. Knowledge: ER had knowledge of EE §7 activity

d. Illegal or forbidden motive (protected activity was the cause of the discharge)

2. "Mutual Aid and Protection"

a. NLRB v. Wiengarten (EE charged with taking money from the till.  Mgr & Investigator called her into the office to interrogate.  EE asked for union rep, mgr & investigator said no.)

i)
Holding: Mutual aid and protection includes right to request and have a union rep at an interview where EE reasonably believes disciplinary action is possible. 

(a) EE can waive this right 

(b) ER does not have a duty to provide representative if ee doesn't ask for it

(c) No duty to bargain with rep, reps job is to assist employee

(d) Exercise of rt may not interfere with legitimate business purpose => emp'er may carry on his inquiry w/out interviewing emp'ee. 

ii)
Std. rationale given by court

(a) literal words of statute

(b) policies and purposes of statute: (rt to union rep at interrog. Enables better equality of bargaining power - §1 - argument, which Act was designed to held create)

(c) function:  "most useful stance to both emp'er and emp'ee.

(d) Deference to Board: (NLRB did its job, Ct. of App'ls encroached). 

(e) Industrial practice:  this is the way big companies do it (note tension between b, and e)

iii)
Critique

(a) Brennen gives new right to labor (rep at interrog) but only goes so far bc emp'ee can waive right; not extremely regulatory.

(b) Alternative theory: law is designed to re-distribute power, then one could support Weingarten w/out worrying about functional, industrial practice and deference to the Board. 

(c) Where right is waivable => redistribution of power upwards: to the ER. 

iv)
Restriction of Weingarten
(a) Sears Roebuck:  (EE was interviewed and denied to have representative of his own choosing present.  No union at plant)

(i)
Holding: Weingarten does not apply to a non-union setting. 

(ii)
Note: Sears is flatly inconsistent with Washington Aluminum (a S. Ct. case), where non-unionized strikers were allowed to strike. 

(b) Prudential Insurance Co. (CBA had clause which waived rt. of emp'ees to have rep at interrog.)

(i)
Holding: A CBA can waive an emp'ees Weingarten rts.  

(ii)
PS: quite astonishing bc §7 gives rt to emp'ee. 

(c) Taracorps (emp'ee insisted on having union rep and emp'er ignored.  ER got info and used incriminating evd. to fire emp'ee)

(i)
Fruit of poisonous tree doctrine not applicable in this context. 

b. Emp'ee's interests as ees:

i)
Harrahs Lake Tahoe Resort (emp'ess proposed a stock option plan to purchase 50% of company. Emp'ees would benefit bc of increased job security, pay, moral, participatory mgmt.)

(a) Holding: Must relate to emp'ees interest as emp'ees.  This proposal advances interests as entrepreneurs owners & managers. 

(i)
PS:  If grievances relate to product quality => outside of interest of EEs as EEs



3.
Concert requirement

a. Meyers Industries/Prill Case; (EE's hired as skilled driver to haul boats.  Prill experienced problems with equipment, especially breaks. Prill had vehicle inspected after an accident.  Citation was issued, truck could not be driven.)

i)
Rule: Need at least 2 EE's for concerted activity.  Case Remanded

ii)
Prill II: (Π appealed NLRB remanded decision).  

(a) Rule:  Concerted activity includes activity encompasses only those activities where individual EEs seek to initiate or induce or prepare for group action as well as individual EEs brining truly group compl's to attention of emp'ers. 

b. Concert Requirement:

i)
exceptions to concert: rt. to refrain from concerted activity, or where activity has been deemed concerted. 

ii)
Constructive concerted activity - on surface only single emp'ee takes action but concert found bc of sufficient nexus to other emp'ees actions. (rationale: need to get group activity off the ground)

(a) Mushroom Transportation: individual attempts to 

(i) induce group action or

(ii) enlist others

(iii) initiate action

(iv) prepare group for action. 

(v)
note: success or failure of subsequent group activity not an issue. 

(b) logical outgrowth: 

(i)
the ind. presents or speaks out on a truly group compl. 

Prill)

(ii)
group must somehow articulate that it shares the compl. 

(c) Protect the development of concerted activity.

(i) emp'ee who not himself is engaged may be protected if his actions are

an important part of concerted activity.  







(ii)
Has to be that ind.'s actions are substantially related to groups activity. 

(1)
e.g. ind. finds out ER is conducting ULP, goes and tells other people but not trying to get the group to do anything. 

(d) Interboro Rule
(i) indiv. activity aimed to enforce a CBA is considered concerted. 

(ii)
activity aimed at enforcing statutory rt. is not considered concerted action (overruled Allied Cushoion)

c. Loss of § 7 protection
i)
Types of loss

(a)
Invalid purpose or objective
(i) unrelated to interest of emp'ees as emp'es

(ii) strike for wage gains in violation of statutory wage controls

(iii) concerted activity designed to re-reorganize work process

(iv) strike that is a ULP (secondary strike)

(v) strike in violation of no-strike clause (Sands Mfc) or midterm strike to modify a contract

(vi) concerted activity to end-run the bargain representative, or achieve separate or "fragmented" bargaining

(b) invalid method or purpose

(i)
sitdown strikes (Fansteel), with exceptions

(ii) partial strikes, slowdowns

(iii) insubordination/lying

(iv) indefensible disloyalty, bad faith litigation

(v) work stoppage on-board ship

(vi) "unduly disruptive" activity

(vii) serious strike misconduct

(viii)concerted activity in violation of §8(b)









(1)
e.g. Secondary boycott

ii)
Violence/ Invasion of Property
(a)
NLRB v. Fansteel (workers had sit down strike bc company tried to force 

them into a fake union.  Co. had put president/leader into another environment ot isolate from others.  Workers occupied the building for over a week. ER fired workers because of seizure of property).

(i)
Rule: EEs have right to strike, but do not have right to commit acts of violence or to seize the emp'ers property. 

(ii)
Today: Fansteel controlling, but where minimal sit in and not asserting dominion over property, some cases have held that does not cause loss of protection. Test: flagrancy & defiance => unprotected: What is considered over the line?

(a) overnight stay

(b) ousting emp'ee/emp'er





iii)
Duty of loyalty? Indefensible disloyalty

(a)
Jefferson Std (EE's began peaceful picketing off duty hours for renegotiation of CBA.  10 employees printed handbills attacking the quality of Δ's broadcasting. Those emp'ees fired.)

(i)
Indefensible Disloyalty Doctrine:  Disparaging the product is considered indefensible disloyally and is therefore a "for cause" discharge where EE is disloyal to his ER

(ii)
Rationale:  

(a) Since policies attacked were those of finance, public relations for which mgmt, not technicians have control, this is considered a for cause firing.

(b) Goal of Act is to strengthen rather than weaken the cooperation between ER and EE.  

(iii)
Work-around- get someone other than employees to leaflet, or don't disparage the product, but ask consumers to boycott because of a labor dispute. 

(b)
Patterson-Sargent Co.  (ee leaflet advised public that product may ot have been manufactured as well because of the untrained, in experienced employees who were replacing strikers. )

i)
Held: Since leaflet referred to product negatively, despite the fact that it was true => indefensible disloyalty. 

(c)
American Arbitration Association: (EE circulated a letter mocking dress code to lawyers and arbitrators who dealt with her office.)

i)
Held EE lost §7 protection (although concert found) because "tone and content of letter constituted disloyalty to and disparagement of er's judgement and capacity.   

iv)
Insubordination = loss of protection

(a) Bird Engineering (emp'er instituted new rule, no off campus lunch breaks.  Emp'ees still punched clock out in defiance of this rule. One EE needed to get medicine from car.)  

(i)
Rule:  Where emp'ees simply choose to defy the ER's rule = insubordination and loss of protection. 

(ii)
Note

(a) flatly inconsistent with Washington Aluminum which is a S. Ct. case. 

(b) Court suggests that would have been ok if workers had gone on strike. Why?

(1) not paid

(2) strikers can be permanently replaced. 

v)
Slowdowns - strike designed to reorganize the work process

(a) Elk Lumber (EE were being paid piecemeal, ER changed how they would be paid i.e. to by the hour.  Some car loaders decided to slow down car loading because of new rate.)

(i)
Concerted requirement = group deciding to slow down work, thus satisfied. 

(ii)
Holding Workers can not continue to work and remain in their positions and at same time perform the work based on their (not the employer's) own standards.

(1) unprotected: striking and working at same time
(2) unprotected: if emp'ees attempt to organize work process democratically  

(b) "work to rule" ≡ workers do everything exactly by the rule book bc it slows down process. Initially protected bc not insubordinate, but minute emp'er rescinds rule book => unprotected. 

d.
Primary Consumer Boycott Appeals: generally protected

i)
Appeal by ee's to public to refrain from doing business with er. 

ii)
protected §7: primary boycott appeals, at least in connection with a labor dispute, are protected by the Act, so long as there is no indefensible disparagement of the product.

iii)
George Hormel & Co. v. NRLB, (1992), (employee who attended a labor rally that included a call to boycott the employer’s product.  The rally was organized by a dissenting union group which was protesting the union’s settlement of a bitter strike.)

(a) Since the boycott had nothing to do with an on-going labor dispute, he lost his protection.

iv)
If employees ask the public to refrain from patronizing a company other than their own employer, => “secondary consumer boycott” forbidden by § 8 (b)(4).

III. PROCESS OF ORGANIZATION


A. On-premises/On Shift activity

1. ER interfering with organization => 

a. §8(a)(1): interference with §7 rights

b. §8(a)(3): discourage or encourage ee to join a union 

2. Republic Aviation (1st case: EE distributed leaflets for org. Union on lunch break.  3 EEs were discharged for wearing UAW-CIO union buttons after being requested not to. Emp'er had rule against solicitation. 2nd case: EE wanted to distribute leaflets in parking lot.  ER had rule against that. Board found ER ULP ). 

a. Rule: ER allowed to make a rule which suppresses speech if the speech interferes with production, discipline (modern cases have added safety, sanitation, privacy, patient-care.) bc of unusual conditions and/or plant location during working time.

i)
Application: ER gave no evd. that conditions at plant warranted such a restriction on speech. 

b. Rule: Speech presumptively interferes during work time, but not during non-work time.  Thus ees can solicit during non-work time, but on work premises. Reasonable alternative channels does not defeat a Republic Aviation rt. 

i)
Rationale: Some dislocation of property rights may be necessary in order to safeguard the rights of collective bargaining.  

3. Presumptions Concerning On-Shift Activity

a. Solicitation/union talk ER ban (distribution of union cards falls here) - Peyton Packing presumptions. 

i) work time => valid - "working time is for work"

ii) non-work time => invalid

b. distribution of leaflets ER ban on EE distribution

i) work time and on work premises => valid

ii) non-work time or on nonwork premises => invalid

iii) what about non-work time but on work premises ?????? what case what outcome 

c. buttons/insignia:  ER ban even during work => invalid

d. restaurants, dept. stores and retail

i)
ER ban on solicitation in selling and public access areas at all times => valid

e. hospitals

i)
OK to ban on immediate patient care areas

ii)
solicitation valid absent showing of disruption during nonwork time in non immediate patient care areas, even if patients & visitors have access to the area e.g. gift shop, lobby, cafeteria.

iii)
Beth Israel v. NLRB (hospital only allowed union solicitation in locker rooms and some bath rooms.  Denied it in any area where patients have access such as cafeteria.  Cafeteria was used for posting messages to employees, solicitation for the United Way.  EE discharged for soliciting for union in the cafeteria). 

(a) Holding: Where ER has not justified the prohibitions as necessary to prevent disruptions in patient care, then it’s §§8(a)(1), 8(a)(3) violation of the Act. 

4. NLRB v. Northeastern University (1979)(Members of the 9-5 group met to discuss working conditions, and pay. Room available to all members of university, but to reserve the room, members needed a sponsor, they couldn't get one because they wanted to discuss working conditions.

a.
Holding: Where access is normally available to EEs but is denied bc they engage in §7 activity, then it is a §8(a)(1) violation. 



4.
Context dependency - distribution

a.
Eastex v. NLRB (EEs distributed leaflets which had four parts: 1st & 4th urged EEs to participate in union. 2nd encouraged EE's to write to legislature opposing the rt. to work statute. 3rd noted president had vetoed an increase in the minimum wage.  Leaflets were distributed on co. property during non-work time. ER's arg: political leaflet => not protected, bc its not about core issues of labor, should not be distributed on premises.)

i)
Holding:  Mutual Aid and protection includes the EE goal of improving working conditions through administrative and judicial forums in order to protect EE's interest as EE's.  Political context of leaflets did not cause them loss of protection. 

(a)
dicta: If its purely political then it's not considered mutual aid and protection. 

ii)
Consider: Isn't Prill (where ee appealed to an administrative agency) inconsistent with Eastex? 

5. 
Distinction between EE vs. Non-EE organizers  

a. Non-EE do not have Republic Aviation or Pyton Packing rts (right to solicit during non-work time). 

i)
NLRB v. Babcock & Wilcox (ER refused to allow non-ee to distribute union literature in company parking lot. Co. located on a 100 mi. track 1 mi from community of 21,000.  Parking lot reached only after a driveway 100 yards long entirely on co. property. )

(a) Rule:  EE does not have right to invite a non-employee onto premises. 

(b) Rule:  If the location of the plant and living quarters of ee's place ees beyond the reach of reasonable union efforts to communicate with them, then the er must allow union to approach it ees on his property.  

(i)
Application:  This was not the case. Will work in rare cases: logging camps, casinos. 

(c) dicta: §7 can't be exercised without outside help (and access to info). => Rt to have info flow to benefits & disadvantages of union.

(d) PS: Ct balances external right of er (property rights) versus rt given under the statute.  Note that Republic Avaition applied to the ee.  Are the cases consistent?  What property right is at issue - the right to exclude anyone e.g. discrimination. 

ii)
Lechmere. Inc. v. NLRB (non-ee tried to pass out union literature in co. parking lot.  Co. asked them to stop and they did. Organizers moved to public area adjacent to parking lot, put up signs, handed out leaflets to cars entering or leaving parking lot.  Organizers got license plates, sent mailings.  Union filed ULP, §8(a)(1) for ER banning organizers from property.)

(a) Rule:  A non-ee organizer is not protected by §7, and the Er can prevent access to its property unless "the inaccessibility of EEs make ineffective the reasonable attempts by non-union ees to communicate with them through the usually channels."

(i)
PS: bc ee's do not reside on Lechmere's property, they are presumptively not "beyond the reach" => only case where access allowed for non-ee is where emp'ees live on premises.  

(ii)
reasonable access includes:  handing out leaflets off property, mailings, phone calls, home visits newspaper adds etc. 

iii)
General Proposition:  ER never required to give name & address list of EE's to union until an election has been ordered

iv)
E-mail:  

(a) EE email amongst themselves is concerted activity as long as it meets concert tests (page 8).

(b) ER can't discriminate in use of e-mail.  If emp'er opens up forum for non-work activity, can't prohibit union Dupont. But ER doesn't have to open up e-mail to anything other than work.

(c) Unresolved issue: can ee's use e-mail amongst themselves during non-work time for protected stuff although er has policy that e-mails only for work? 

(i)
mgmt bar: e-mail is like distribution, not solicitation => thus only ok on non-work time, non-work area.

(ii)
GC: e-mailing is like solicitation not distribution => Payton Packing rights





v)
State v. Shack- (Gov workers Δ wanted to go onto Π’s land to help some workers.  Court held for Δ, saying necessity sometimes outweighs property rights.  Cannot use your prop. rights to infringe on those of others.  






(a)
Rule  Title to real property does not include dominion of the destiny of persons who the owner permits to come upon the premises. 

(i) Policy, Gov. access, rights of workers. Provide valuable labor.
b. Off-duty EE's

i) working hours ≡ ee's shift 9-5

ii) working time ≡ portion of working hours that ee expected to be working

iii) off duty ≡ time outside of working hours

iv) for purposes of § 7 protection, ee's on lunch break during shift is considered 

"on duty" 





v)
Republic allows ER to bar union talk during working time. 



vi)
Tri-County Medical Rule: ER denial of off-duty EE's to access to premises is 

presumptively valid only if 

(a) limitation of access is solely w/ respect o the interior of plant

(b) rule is clearly disseminated to all ees

(c) rule applies to all off duty ees seeking access for any reason, not just to those wishing to engage in union activity. 

6. right to distribute cannot be waived

i)
Magnavox (EEs represented by a union.  ER had rule prohibiting distribution of literature on property premises & non-work area. Bulletin board was available subject to ER approval. Union challegned ER rule, although they had agreed to it in CBA).

(a) Rule: A right to distribute (e.g. leaflets) cannot be waived. 

(b) Rationale:  Unlike strike, which can be waived, CBA rests on premise of fair representation and presupposes that the selection of the bargaining rep "remain free" 

(c) Critique: How can this square with Babcock(where er can ban non-ees entering premises to distribute) ?

7.
Analysis of on-site expression

a.
Status of The Actor Asserting § 7 Rights:

i)
On-duty employee of the employer

ii)
Off-duty employee of the employer

iii)
Union organizer, not an employee of the employer
b.
Form of Expressional Activity:

i) Wearing union button, T-shirt, insignia

ii) Solicitation: discussing unions, soliciting membership or support, passing union authorization cards for signature

iii) Distribution:  distributing leaflets

iv) Picketing

c. Purpose of the Activity:

i) This Course:  organizational appeals

ii) Other Cases:  informational, strike appeals, secondary appeals, etc.

d. Timing

i)
Work time

ii)
Working hours, but not work time (breaks, lunch)

iii)
Off-duty

e. Location

i) Work Area

ii) On-premises, but not work area

iii) On-premises, but “outside area” (parking lot)

iv) Public access area, either inside or outside (shopping floor of dept. store, hospital cafeteria, parking lot)

v) Public sidewalk, grassy knoll

f. Employer Type:

i)
General

ii)
Hospital

iii) Retail/restaurant

iv) Remote, inaccessible (logging camp, resort)

g. Asserted Employer Interest:
i)
“Property Interest”

ii)
Managerial interests (Safety, production, discipline, image, consumer comfort, employee privacy, etc.)

iii)
Employer privacy; avoiding compelled “association” with beliefs not one’s own.
B. The campaign: race/gender issues

1. Racism, Sexism and Collective Bargaining

a. Race discrimination claim as ULP under §8(a)(1)

i)
United Packinghouse Workers(Farmer co-op union recognized.  Union sought to address race discrimination issues in CBA.  Co. refused to relinquish how they determined seniority status)

(a) Rule:  ER policy & practice of invidious discrimination against its EEs on account of race or national origin can be considered and §8(a)(1). 

(i) 
Theory

(1)
racism, sexism interferes with exercise of §7 rights bc it 

divides and conquers workers. 

(3) racism creates in its victims apathy or docility, inhibiting them from asserting their rights. (paternalistic reasoning)

b. Sexism

i)
Jubilee Mfg => EEs have §7 right to be immune from ER policies & practices of sex discrimination.  

(a) burden: must be actual evd. as opposed to speculation of a nexus between alleged discriminatory conduct & interference w/ or restraint of EEs in exercise of §7 rights.
C. Employer campaign tactics

1. Conscious Union Avoidance strategies

a. Pre-campaign steps

i) location of plant

ii) architecture (long driveway - Babcock)

iii) put rules in place

(a) no solicitation

(b) rules of discipline with procedure so can't be accused for firing bc of union activity

iv) pre-employ. screening (but can't outright ask if they support a union - ULP)

v) target demographics (illegal but does happen)

vi) get counsel labor relations

vii) union substitution: make strategy of having high benefits & grievances 

procedures in hope of avoiding union.  If ees really want a union they can still organize. 

(a) Critique: assump is that if ees really want a union they can get it.  Problem:  may be incredibly costly to get one.  Adaptive preferences - you don't want what you can't get.  

b. Campaign

i) detection: illegal for co. to monitor union activity 

ii) prepare: co. will train Ers to not act intuitively: the do's and don'ts.  Union win rate down 3% when co. hired mgmt. consultants.

(a) Test: did ER act coercively?  If it was a joke => not ULP §8(a)(3) 

(b) e.g. Supervisor can't give out vote no buttons as a technique for polling.

(c) But ok to ask if they understand ER's position regarding union. 

(i) A&E Stores Inc., (ER had supervisors interview EEs to convey information regarding where ER stood on the org. campaign.)

(1) Rule: Absent a threat of reprisal or force or promise of benefit, an employer does NOT violate § 8(c) of the Act when he inquires through his supervisors to the employees as to their reaction to union literature – it does not interfere or restrain with employees § 7 rights, and is not unlawful per se. 

iii)
Actual campaign - vote no election

(a) 3 types

(i) routine: softball - only get ER's message across: most common

(1) do's: propaganda (speeches, leaflets), seek delay: slowdown date of election.

(2) Don'ts: threats, promises, interrog. discrim. surveillance 

(ii) Hardball - orchestrated by professional union avoidance firms. 

(1) go for extensive delay: including litigation

· e.g. claim ee is independ contractor, not ee

(2) barrage of propaganda - tension which will be associated with union. 

(3) Enlistment of front line supervisors in anti-union campaign. 

· §14(a)
 ER does not have to accord rts to a supervisor as an EE

· technique: supervisor has one on one weekly/daily mtgs with ees

(iii) illegal

(1)
 §8(a)(3): discharge union activists: note 10,000 adjudicated cases a year. Why bc some ER believe cost effective to litigate

(b) Critique/Alternative:  eliminate campaign: eg Under Canadian law its unlawful for an ER to run a vote no campaign.  Std. counter-arg = information flow 

D. Regulation of Speech During Campaign

1.
Jurisdiction

a. ULP Jurisdiction (§§8,10)

i) key issue: is the speech coercive?

ii) 1st Am. Applies: but threat not protected by 1st (Gissel Packing)

iii) §8(c) applies (opinion v. threat for ULP)

iv) if it is a ULP it will be objectionable conduct - OC - (except for rare case of de 

minimis ULP)

(a)
OC ≡ conduct making a free choice improbable





v)
limitations §10(b) => 6 moths SOL

b. Election Supervision Jurisdiction (§9)

i)
key issue:  "laboratory conditions: => (General Shoe Corp)

ii)
1st Am. Applies: but general rule is that 1st Am. Not violated by sanction of re-run) 

iii) §8(c) does not apply 

iv) almost all ULPs are OC, but reverse is not true - much OC is not ULP

v) limitations: "critical period" (Petition date to ballot date) 

2. 1st Am. Right v. goal of free choice election: opinion protected by §8(c) but tempered by §8(a)(1) 

	NRLB Regulation of Speech – Heightened Scrutiny During Election Period

	ULP Jurisdiction (§ § 8, 10)
	Election Supervision Jurisdiction (§ 9)

	Complaining party files a charge
	Complaining party files an Objection to the conduct to the election and/or Objection to conduct affecting the election (Objectionable Conduct – OC)

	Key Issue:  Is the speech Coercive?
	Key Issue:  “Laboratory Conditions”

OC making free choice impossible

	First Amendment Applies


	First Amendment Applies (General rule is that 1st A not violated by sanction of re-run)

	§ 8(c) Applies
	§ 8(c) does NOT apply



	If it is a ULP, it will be Objectionable Conduct (except for rare cases of de minimus ULPs)
	Almost all ULPs are OC, but reverse is not true – much OC is not ULP

	Limitations:  § 10(b) period – 6 Months
	Limitations:  “Critical period”

(Petition date to Ballot date)


a. Federbush (ER told EE that union was "a bunch of racketeers" Said co. would only be able to operate 6 months out of year if union was organized. Asked ee why he was turning against him. Board gave injunction for ULP)

i)
Rule: Privilege of free speech may be weighed (tempered) against ER's power of persuasion. 

ii)
Rationale: "What to an outsider will be no more than the vigorous presentation of a conviction, to an EE may be the manifestation of a determination which is not safe to thwart." 

b. Virginia Electric Power (Co. stated that unionization unnecessary.  Comp. Posted a bulletin urging ees to bargain directly w/ co. without help of outsider. Ee's responded with requests for increased wages, better working conditions. Co. had ees elect reps to discuss issues.  Co. warned ees that they would be discharged for messing w/ outside union.  Co. discharged two ees bc they refused to join the inside union.)

i)
Rule: Trying to put in a more palatable union for the er can be illegal, objectionable conduce can be grounds for overturning an election.  

a. General Shoe Corp(1-2 mo.s before election ER engaged in anti-union campaign.  Published leaflets, held speeches gave out pamphlets.  Sts contained no threat of reprisal.  ER president called into his office 20 groups of 20-25 ees and expressed his anti-union views the day b4 the election. Also visited ees homes)

i) ER opinion is not a ULP:  Where ER is only expressing its opinion and does 


not threaten then its not a ULP.  

ii) Laboratory conditions Rule/Remedy:  Where conduct is otherwise protected 

(by 1st Am) but where it nonetheless creates an atmosphere which renders it improbable to ees to exercise free choice then election should be rerun. 

(a) Test: did anything impinge on ees expiration of free choice and thus destroy the "laboratory conditions."

(b)
Critical Time Period: objectionable conduct has to occur during the critical time period (after NLRB petition and before the election).  
3. Threats and Predictions

a. Gissel Packing Co. (1969) (union effort underway.  ER told EEs that strike in '52 almost put him out of business.  New strike could lead to plant closing.  Bc of age and lack of skill, ees could probably not find work elsewhere.  This union was strike happy.  Union lost election.)

i) Issue: How should ER's right to free speech be balanced against ees rt to free 


association under §7? 

ii) Test: Prediction vs. Threat: ER may predict to precise effect union will have

on his co. but prediction must be based on objective fact to convey belief in demonstrably probable consequences beyond his control or to convey a mgmt decision already arrived at in regards to unionization.  Also ER can't promise a benefit to avoid unionization. 



iii)
Remedy: ER ordered to bargain with union as if they had a majority. 

b.
Threat of "from scratch" bargaining

i)
Dal Tex Optical Co. (ER gave speech before election.  Would negotiate w/union, if strke would replace workers, will bargain in a cold-blooded business fashion - "from scratch." ER responsible for paying you, not the union.) 

(a) Rule: Where ER's statements are reasonably calculated to create fear that there would be loss of employment & financial security if union won, then => ULP §8(a)(1). 

(b) Rationale: Although statements appear to be in ERs rights in context => predetermination not to negotiate => an economic threat. 

(c) Other examples:  

(i) Where ER says will return everyone to min. wage and then bargain up from there => illegal. But, where ER says in negotiation EEs may loose some things as part of good faith negotiation => legal.

(ii)
Where ER evidences pre-determined threat not to bargain => §8(a)(1).  If they say they will bargain hard => legal.   



4.
 Burden on ER to prove truthful allegations are germane to election
a.
Sewell Mfg., NRLB, (1962) (Before an election, the boss sends employees materials that says the union (CIO) is in bed with the NAACP.  The union lost big time.)

i)
Issue:  Do appeals to racism constitute an illegal action in a union vote?

ii)
Held:  “So long, therefore, as a party limits itself to truthfully setting forth another party’s position on matters of racial interest and does not deliberately seek to overstress and exacerbate racial feelings by irrelevant, inflammatory appeals, we shall not set aside an election on this ground.  HOWEVER, the burden will be on the party making use of the racial message to establish that it was truthful and germane.

iii) In this case, the er just did it to inflame tensions => ULP

b.
Archer Laundry Co. (union sought organization of laundry workers.  3rd party used leaflets which implied unions help African Am. ER filed objections => 3rd party appealed to racial bias to get campaign going)

i)
proposed test: if it informs people versus appeal to bias then distinct from Sewell or part of racial pride not prejudice.
5. Promises/Benefits

a. Exchange Parts Co. (VP announced new floating holiday.  Had dinner for ees, said union distorted the facts, pointed to benefits ees got without union. )
i) Rule:  The promise or grant of benefit during representation campaign w/ 

intent to induce "no" vote is ULP under §8(a)(1), unless putting in benefit was thought of/decided before union drive.  

(a)
Rationale:  Danger in well-timed increases: "iron fist inside a velvet glove"

(b)
exception: may be ok where benefits are conferred permanently, but not where only short term.

b. Union promises/gifts

i) Union can promise the sky - legal

ii) Union gifts for voting are illegal (§8(b)(1)(a))

6.
Captive Audience Speeches
a. Livingston Shirt Corp (Day before election, ER made anti-union, non-coercive captive audience speeches - on company time on company premises.  ER would not let union make speech on its premises.)

i)
ER may give captive audience speeches and does not have to give union a right to reply, where ER does not have a broad no solicitation rule. 

(a) exception: May Depat. Stores Co (ER had broad no solicitation rules in dept. store.  Just prior to an election, ER made non-coercive anti-union speech. Co. denied unions request for equal opportunity.)

(j) Where denial of unions request interferes w/ employees rts bc of broad solicitation rule, then the ER must give union a chance to respond. 

b.
Peerless Plywood Rule:  ER can't make captive audience speech (even on company time and property) 24 hours before vote.

i)
If mailed ballots - cutoff time is 24 hours before ballots mailed.  

c.
Misrepresentation is not objectionable conduct - e.g. CEO is ill, when not true trying to invoke sympathy.  (even under §8(a)(1) has to be threat). 

d.
Remedy can overturn election based on 1 statement (whereas w/ ULP as statement may be considered de minimus)

7.
Time frame

a.
General Shoe Corp., NRLB, (1948) (Er brought Employees into his office the day before the election (the focus of all final authority in the plant) and read them all the same intemperate anti-union address.  Also sent foremen to talk to the employees at their homes.) 

i)
TIME FRAME for objection to element:  The objectionable conduct has to occur during the critical period – after the NRLB petition and before the election.

ii)
Objectionable conduct SOL: 6 months 

iii)
Any objectionable conduct outside the critical period => ULP, but not grounds to overturn or rerun election. 




b.
 §8(c) does not apply to objectionable conduct examples of such conduct





i)
talking to voters in polling area





ii)
counting ees who vote (electoring can take place outside of polling area)

E.
Discrimination; runaway shops

1. §8(a)(3): ULP for employer to discourage/encourage membership(or any activity) in any labor org by discriminating in regards to hiring, granting of tenure or in regards to terms or conditions of employment. 

a. elements

i)
union activity or other §7 activity 

ii)
discrimination against ee

(a) includes any detrimental change in employment statutes (even sometimes includes promotion.)

(b) occurs when ee treated differently than similarly situated employees who do not engage in §7 activity. 

iii)
ER knowledge of union §7 activity - most difficult element to prove

(a)
As long as ER perceives or believes EE engaged in §7 activity => knowledge, regardless of whether ee actually is involved. 

iv)
retaliatory, anti-union or otherwise unlawful motive 

(a) can't use "chilling effect" have to prove ER intended to retaliate. 

b. Need union involvement for §8(a)(3) =>

i) If no union only §8(a)(1) i.e Washington Aluminum. 

(a) Otherwise difference between §8(a)(1) and §8(a)(3) is largely academic. 

ii)
§10(m) instructs the Board to give case-processing authority to cases arising under §8(a)(3).  Thus go for §8(a)(3) first and then throw in a §8(a)(1) 'derivative violation" for good measure. 

c. Most practical cases include 

i)
pretext: ER assets bona fide reason for firing but ultimately found to be a sham.

ii)
dual- motive: ER had bona fide reason and illegal motive. 

2. In part test - (no longer good law???)

a. Budd Mfg. (EE was discharged.  Claims due to union activity.  EE had come to work drunk, left when he pleasd.  Supervisors demanded often that he be fired, but bc he was rep of (co controlled) union he never was.  At time of discharge, ee had joined another union.)

i)
Where decision to fire was based in any part on union activity, then => ULP. "ER may discharge an EE for a good reason, a poor reason or no reason at all so long as the provisions of NLRA are not violated."

b. Burnup & Sims Inc. (2 ees organizing union.  Told supervisor would use dynamite to get union if it didn't get authorization. ER discharged ees. )

i)
Rule (usually restricted to its own facts): ER's honest belief in the statements are not enough to show that ER acted in good faith and therefore that discharges were not unlawful.  

ii)
If an employee is fired for misconduct while in the midst of protected § 7 activity, and that misconduct is disproved, then the boss has violated § 8(a)(1). 

3. Motivating factor test

a. Wright Line (EE discharged for violating plant rule and knowingly falsifying time report cards.  EE had a good work record, and had worked ther more than 10 years.  EE had just become a union advocate.  ER had never previously discharged EE's for same reason - falsifying time rpt.  2 EEs who had done worse, only given warnings.)

i)
Rule: EE must make pfc sufficient to support inference that the protected conduct was a "motivating factor" in ER's decision.  (Doesn't have to be a big factor, just show that tainted the discharge).  Burden then shifts to ER to demonstrate that same action would have taken place even in absence of protected activity.  (i.e. that EE would have been fired anyway)
(a) ER needs more than a good reason, needs to show firing would have happened anyway.  

(b) Tactic: examine if er has fired many people consistently for the same thing => then motivating factor, if not => not a motivating factor.  

ii)
In practice: If ER can show that EE was a bad EE, will not be reinstated.

b. A&T Mfg (ER discharged EE1 because active in union supporter.  Referred to supervisor as brown noseEE1 had been absent 5 days in a row without calling in.  One month later fired EE1 for insubordintion.    EE2 was repeatedly absent from work w/out calling.  ER frequently reprimanded him about it. EE2 twice warned about attendance problem, denied raise before start of any union activity.)

i)
Rule:  Motives must be measured on day of termination actually takes place. If long delay between ee actions and discharge, then => er condoned actions and merely pretextual.

ii)
App: Discharge of EE1 was ULP, discharge of EE2 was not.  

c. No reason case

i)
Florsheim Shoe Store (EE worked in Florida.  EE quit moved, worked for ER in NY.  While in NY joined a union.  EE moved back to Florida, got old job back.  EE reported to work, heard name on phone call, 1.5 hrs later fired.  No reason given.)

(a) Rule: Suspicious circumstances not enough, need to show motive.  

(b) Other: Subjective reasons usually held to be insufficient (e.g. ee had a bad attitude.)

4. Harassment vs. discharge

a. Jupiter 8 Inc. (ER harassed EE - would confront ee every day for a month and tell him that he did not want any union workers in his shop, ee should look for another job. Harassment not alleged as ULP, but fully litigated as one.)

i)
Rule: Harassment can be separated as a charge distinct from unlawful discharge.

ii)
App: employee discharge found lawful, but harassment was considered a ULP. 

(a) Critique: attempts to separate outburst from causal effect. 

5. Retaliatory plant closures & runaway shops.

a. Partial Closedown

i)
Darlington Mfg. Co. (ER permanently closed plant following union election.  EEs claims §8(a)(1) &(3) bc ER closedown was punishment. ER operated 17 textile plants including the one closed).  

(a) Total Shutdown Rule:  A single ER has the right to close downs the entire co. as a reaction to unionization and have it not be a ULP, but partial closedown is restricted.

(b) Test: 
(i)
Legal where closedown is for business reasons.

(ii)
Illegal if partial closedown
(1) motivated by purpose to chill unionism in other remaining plants (regardless if they are in the same line of business or not). AND 

(2) If the closedown would likely have the chilling effect. 

(1)
note: it is close to impossible to prove the chilling effect on other plants.  

b. Runaway Shops:

i)
Weather Tamer (ER engaged in anti-union campaign, illegal threats, captive audience speeches.  Union won election at plant.  ER closed plant within 2 weeks.  Claimed closedown for economic reasons, declining sales.  Co. had three other plants - built one while sales were declining)

(a) Runaway Shop Rule: Runaway shop ≡ ER retaliates to union activity by closing one plant and transferring work to another facility. Where no transfer of work or where there has been a transfer, but where decision to transfer is made for business reasons unrelated to union activity at closed plant than not ULP.  Otherwise considered ULP.

(b) Application: Since plant closed primarily for business reasons => not ULP.


(c) Rationale: finding unlawful motivation cannot be based solely on anti-union stance of an ER

D. Employer domination; company unions §8(a)(2)

1. 8(a)(2) ≡ unlawful for ER to 

a. elements

i) dominate the formation or administration of 

ii) interfere with the formation or administration of or

iii) contribute support to 

iv) a §2(5) (sub-elements for labor org)

(a) §2(5) entity: organization, agency or employee representation committee or plan

(b) in with statutory employees participate

(c) dealing with purpose (bilateral mechanism)

(d) with respect to §2(5) subjects

(i) grievances

(ii)
labor disputes

(iii)wages

(iv) rates of pay

(v) hours of employ

(vi) conditions of work

a. Domination: 

i)
(St. Ct.) Newport News Shipping => mere fact that ER retained power to veto org. decisions about proposals or amendments => domination 

(a) EE satisfaction is not a defense

(b) This case pretty much ignored by the lower courts.

ii)
(1st Crct) NLRB v. Northeastern Univ. (WSC labor org of secretaries and technicians.  8 member elected by ees 7 members appointed by president from names suggested by WSC. WSC held elections for all 15 seats, bylaws added to get rid of University appointments. ER provided ballots, mtg facilities, worktime.  Members of 9-5 group got petition for pay increase => dealing w/- univ refused to accept, go through WSC. No rival labor org was waiting to replace WSC. 

(a) Test domination: Need evd. of actual employer domination not potential domination.
(b) Test for "dealing w/": bilateral mechanism involving proposals form the emp. Committee concerning subjects in §2(5), coupled with real or apparent consideration of proposals by mgmt. 

(c) Application: in this case no actual domination.

(d) Critique: No labor org waiting in wing => adaptive preference. Whereas court will argue => revealed preference to work with WSC.  

c.
interference => ER meddling which is less sever than domination: remedy = cease and desist 

d.
contribution => ER may not defray union operating expenses

i)
lawful cooperation ok

ii)
Test: conduct that "does not have effect of inhibiting self-organization and free collective bargaining" (e.g. ER make bulletin board space available - OK)

2. Contemporary co. unions:

a. EE involvement programs (EI)

b.
Quality of working life teams (QWL)
3. Sub-elements for Labor org element

a. dealing with the ER 

i)
"dealing with" => broad, beyond bargaining, but needs to be substantial:  See Northeastern Univ.

(e) Test for dealing w/: bilateral mechanism involving proposals form the emp. Committee concerning subjects in §2(5), coupled with real or apparent consideration of proposals by mgmt. 

ii)
(2nd Crct) Streamway (UAW filed to get majority in '76/'77.  '77 Co. established committee - communicated co. plans/programs, identify problem areas, suggest improvements, 8 ee reps, mgmt personnel present.  ER brought in outside consultants to do study, ask ees views on unions w/out getting names etc.)

(a) Communication Device not Dealing w/: Where organization is a communication device rather than one which seeks to change submit proposals => not a labor org. because not dealing w/ mgmt. 

(i)
Rationale: No showing of hostility, no connection between creation of committee and previous org. drive. 

(b) Mgmt Study: Not deemed to be a §8(a)(1) violation because not coercive 

iii)
**Electromation (ER established action committees to resolve problems - bonus structure etc. ER decided goals of committee, how they would work what they would address, absenteeism/infractions, no smoking policy, communication network, pay progression for premium positions, attendance bonus. Union made demand for representation.  ER responded by not participating in action committee)

(a) Dealing w/ Where organization "deals w/" ee concerns regarding conditions of employment, connotes a "bilateral mechanism" of some kind involving employee proposals that are actually considered by the ER. 

(b) Domination: Where the impetus behind creation of org emanates from ER and org. has no effective existence independent from ER involvement 

(c)
App: In this case both were true. 

b.
Remedies:

i)
domination => dismantling of org.

ii)
meddling by ER => cease & desist

c.
§2(5) safe havens: (groups not deemed to be considered labor organizations) 

i)
brainstorming group

ii) group to collect and convey info to mgmt. (human collection box, 

communication device) 


iii)
group to plan educational programs

iv)
group that is mgmt tool that exercises delegated powers (e.g. goal-setting 

team, self-regulation teams, quality circles (?))

v)
adjudicative bodies (grievance committee)
 

IV. OBTAINING REPRESENTATION RIGHTS "Acquiring §9(a) Status" 

A. Question Concerning Representation (QCR)

6. §9(a)(1): NLRB's power to direct & certify the results of an election depends on QCR

7. Elements QCR

a. labor org with §2(5): 

b. claims to represent for bargaining purposes

c. a substantial # 

d. of employees within the meaning of the act (§2(3))

e. who comprise an appropriate bargaining unit §9(b) 

i)
Why

(a) election district

(b) governance unit (political unit))

(c) economic unit (entitlements may depend on bargaining unit). 

(d) Law of bargaining unit may be used in litigation to achieve delay. 

ii)
What's standard: Do the ees have a community of interest

(a) degree of functional integration of plant

(b) common supervisor

(c) nature of ee skills & function (e.g. production & maintenance ees vs secretarial) 

(d) interchangeability and contact between ees

(e) work location 

(f) ers organization of business is key determinative factor

iii)
Issues of bargaining unit law

(a) scope - e.g. eer has 30 plants, are there separate units for each plant, organized by craft, by statute guards have to be in a separate unit, professionals vs. non-professionals

(b) composition: type, placement. 

f. who are emp by a statutory ER §2(2)

g. ER operations affect interstate commerce and other jurisdictional requirements are met. 

h. ER lawfully declines to recognize the labor org as a §9(a) rep.

i. Petition is timely (no time bars) 

i)
§9(c)(3) => election may not be directed in a bargaining unit in which a valid election was held during previous 12 months.

ii)
certification bar: absent unusual circumstances, an er must  honor a union's majority status for a least one year from date of certification. 

iii)
voluntary recognition bar: where er has voluntarily recognized a union, an election is barred for a reasonable time to give union opportunity to negotiate agreement. (usually same as certification year, but much shorter). 

iv)
Contract bar: where valid CBA => bars election during its term
(a) limited to first 3 years

(b) open period: 90-60th day before termination  of k ees allowed to organize for change if they want. 

B. Routes to §9(a) status
1. Once union gains majority representation => union is bargaining unit for everyone

2. After status as §9(a) achieved, er can't make unilateral changes in employment. 

3. Routes to §9(a) status

a. certification (election under §9(c)) 

b. voluntarily recognizes union (usually after "card check")

i)
union must have an non-coerced, bona fide established majority - good faith mistake that they thought they had majority is not defense.  

ii)
ER can secret ballot ees to make sure union has majority, have third party check the cards.  If ER does this they are bound by results for reasonable period. 

(a) Polling ees: ER commits ULP by interrogating ees, 

Except its ok where purpose of poll

(i)
purpose of poll = determine truth of union's claim of majority

(ii) purpose is communicated to ees

(iii) assurances against reprisal are given

(iv) ees polled by secret ballot

(v) er has not engaged in a ULP or otherwise created a coercive 

atmosphere. 

c. Gissel Bargaining Order
i)
NLRB v. Gissel Packing II: Most extreme remedy NLRB can give. (union waged organizational campaign.  Union obtained authorization cards from majority of ees.  All three ERS refused to bargain based on cards - embarked on anti-union campaigns => ULP. )

(a)
Held: 

(i)
If union acquires a valid care majority and  the ER commits a ULP which tends to make a fair election unlikely the Board may order the ER to recognize & bargain.

(ii)
Election certification is not required for a union to be designated a § 9 representative.

(iii)
Auth cards are not inherently unreliable as a measure of employee sentiment, and can therefore sometimes be used to acquire bargaining rights.

(iv)
Upholds then-prevailing test for determining whether or not to accept a card.  Cumberland Shoe Doctrine:  Bars inquiry into employees’ subjective motivations in signing a card that is unambiguous on its face.  BUT, the Boss may impugn particular cards by demonstrating that the employee’s signature was induced by coercion or misrepresentation.

(b)
Three types of cases:

(i)
Minor ULPS: never give rise to bargaining order - most common case

(ii)
Intermediate level ULPs: where undermine union's majority or impede election process: can give rise to a bargaining order if and only if union has gotten majority w/ cards.    

(iii)
Outrageous & pervasive ULP's => even w/out majority may justify a bargaining order.  

(1)
Gourmet Foods overruled this policy:  current policy of NLRB can never give a bargaining order unless union can achieve a card majority. 

(c)
Bargaining duty commences at earliest moment when ER is engaged in its ULP and simultaneously the union has obtained a card majority => Board's remedial power much greater. 

(i)
card majority + outrageous §8(a)(1),§8(a)(3) = §8(a)(5) (ULP for refusal to bargain) 

(d)
If a ER is confronted with a majority of Auth Cards, absent any ULPs, ER is free to decline the request for union acceptance. (Linden Lumber) 

(i)
BUT if  ER commit ULPs subsequent to that, ER obligation to bargain with the union applies retroactively to when they demanded recognition.  All union-type decisions that have already been made will have to be re-negotiated

d. Recognitional strike/picketing (§8(b)(7)) - not on exam

e. Successorship - not on exam

f. Other means of obtaining representation rights

i)
Int’l Ladies Garment Workers Union v. NLRB, (ER accepted on good faith that there was a majority of union auth cards, and entered into a CBA with the unit’s exclusive bargaining rep.  On the date of certification, it was learned that there was never majority of cards.  This was clearly an unintentional error.)

(a) ER violated § 8(a)(1) by interfering with the § 7 rights of employees to bargain through reps of their own choosing or to refrain from such activity.  ER also violated § 8(a)(2) b/c the non-majority recognition extended unlawful support to the union.  

(b) The Union violated § 8(b)(1)(A) by accepting recognition.  

(c) Neither good faith nor mutual mistake of fact excused the violations.  Non-majority recognition is so serious a violation that ULP liability follows on a “no fault” basis.

4.
ER has no duty to bargain absent §9(a) status 

a. Linden Lumber (Union obtained authorization cards from majority of EEs , demanded recognition from ER.  ER refused to bargain w/ union - told them to file for an election.  Union filed petition, but later withdrew when co. said union campaign had been improperly influenced by union supervisors.  ER committed no ULP.) 

i)
Unless ER has engaged in ULP that impress electoral process, where a union has authorization cards which purpose to represent the majority of ees the union has the burden of invoking election procedure.  

5.
ER challenge to union once time-bars have expired

a. ER must have good-faith reasonable belief, based on objective considerations that the union has lost its majority. 

i)
If employer can not show good faith and withdraws recognition or polls employees => ULP (unless it shown that in fact union lacked a majority). 

b.
Employer who wishes to challenge an incumbent union's continuing majority status has three options
i)
File RM Petition for a new election under §9(c)(1)(b)


ii)
Poll Employees pursuant to Struksnes Construction

(a)
Normally, interrogating and polling employees =>  ULP, but the Board 

has exceptions (Struksnes Construction) :  

(i) the purpose of the poll is to determine the truth of a union’s claim of 

majority, 

(ii)
the purpose is communicated to employees, 

(iii)
assurances against reprisals are given

(iv)
the employees are polled by secret ballot

(v)
the employer has not engaged in ULPs or otherwise created a coercive atmosphere.  

(b)
The Board cautioned against polling once a petition is filed, b/c polling wouldn’t serve any function that a legit Board election couldn’t serve.

iii) Withdrawing Recognition:  disavow union forcing it to reestablish its majority. 

(a) Board – Objective evidence sufficient to withdraw prior to polling.  

(b) 4 Circuits: substantial objective evidence of loss of union support, even if not good enough on it’s own to justify w/drawl.

b. Allentown Mack (parent company sold off a branch facility.  Group of managers formed new company to purchase the branch, rehired 32 of 45 employees.  New owners declined to recognize the union and conducted a poll as per Struksnes.  Union lost at poll 19 -13. Union argued poll invalid bc ER had no good faith belief that union did not have majority.)

i)
Held:  Objective consideration includes unsubstantiated assertion by an employee about what others feel, even through hearsay offered in job interview with companies new owners.  

ii)
App: ER did possess good faith => polling was lawful. 

c.
Critique:  To oust a union an employer can force a strike by bargaining hard, replace strikers (Mackay Radio) and then deny recognition and poll all employees (including replacements).  

V. ECONOMIC WEAPONS

A. General

1. Bargaining Weapons: (law allowing private party to coerce another to do something with an economic weapon). 

a. Union

i) strikes

ii) picketing

iii) boycotts

iv) slow downs & partial strikes (Elk Lumber)

b. ER

i) keep operating

ii) replace strikers (Mackay Radio) 

iii) lock-out workers

2. Boycotts
a. NAACP v. Claibrone Hardware (people of color organized boycott of businesses - marches, pickets.  Non-violent protests.  Goal was to get businesses to put press on government to end segregation.)

i)
Held Non-violent concerted activity is protected by the 1st Amend. although it may have economic consequences. However, secondary boycotts & picketing by labor unions may be prohibited as part of Congress effort to balance union freedom vs. neutral er's right to be free from strife. 

ii)
Critique: if goal is political => 1st amend. protection.  If goal is economic then gov. can prohibit (e.g. labor secondary boycott). 

b.
Federal Trade Commission v. Superior Court Trial Lawyers:  Boycott is an illegal act. 

3. Right to strike:  No U.S. S. Ct. opinion holds that there is no constitutional right to strike.  Usually court applies a balancing test. 

4. Constitutional Right to Picketing
a. Thornhill(1940) (Statute made it a crime to picket) –

i) holds that peaceful labor picketing is a form of speech or expression protected by the First Amendment

ii) fact that speech has a signaling effect does not impair its first Am. Protection. 

b. Teamsters v. Vogt (1957) – Thornhill narrowed.  A state may enjoin a picket line if it would prevent the effectuation of a legitimate public policy.

i)
Rationale: picketing is not merely speech, it is speech plus.  "Clear that appellants were doing more than exercising a right to free speech or press … they were exercising their economic power together with allies." 

c. Rule:  current law: no constitutional right to picket on private property. 

5. Economic weapons during bargaining ok
a. NRLB v. Insurance Agents Int’l Union, (the insurance agents conducted a guerilla-type war against ER during their contract negotiations.  Harassing tactics, refusal to work, hiccup strikes, etc.  ER filed § 8(b)(3) refusal to bargain).

i)
Just because activity may not be protected under §7 (i.e. agents could have been fired) does not => that it constitutes a refusal to bargain. 

ii)
If the parties decide to flex their muscles at the bargaining table, then the gov’t has no right to interfere with the end result of the negotiation.

i)
Themes

(a) Labor policy designed to set up process, but does not seek to control the substantive results. 

(b) Board has not charters or authority to assess balance of power between parties, just referees.

(c) Labor policy does not assume ultimate harmony, just managed conflict

(d) Economic weapons is part and parcel of collective bargaining system

(e) Use of economic weapons and pressure tactics is not inherently inconsistent with good faith bargaining. 

ii)
Critique: isn't it impossible to separate form versus substance? 

B. Strikes, strike resistance weapons, lockouts

1. Categories of strikes

a. economic strikes: called over wages and/or other terms & conditions of employment

i)
Laidlaw rights - rights to recall


(a)
Preferential recall rights continue indefinitely; the employer may establish reasonable recall procedures. 

(c) ER's offer of reinstatement must be with full seniority and benefits; ER not required to recall a striker to a lesser, not substantially equivalent job.

(d) Laidlaw rights may be waived via a CBA

(e) Replaced strikers remain eligible to vote in NLRB election for 12 months, the placements vote too, as do economic strikers who have not been replace. 

b. ULP strike: strike called bc of ER ULP:  Test: whether ULP was a contributing factor to the strike. 

(a) entitled to reinstatement to their jobs upon an unconditional offer to abandon the strike 

(b) do not receive backpay from time on strike, but do once they unconditionally abandon the strike. 

c. Illegal strike: strike which itself constitutes a ULP (e.g. secondary boycott)

(a)
usually unprotected => strikers can be fired.  

d. Midterm strike: occurs during the term of a CBA

e. Wildcat strike: a strike which occurs in violation of a no-strike clause in a CBA (usually also unauthorized)

f. Unauthorized strike: called by rank-and-file members of bargaining unit w/out authorization of union.  Lack of union sanction. 

2. Striker Replacement

a. NRLB v. Mackay Radio & Telegraph St. Ct. (Employees went on strike after negotiations broke down.  ER transferred telegraph operators from other offices to the San Francisco office, with the promise that it would not displace any employee who worked during the strike in order to make room for a striker.  B/c of them, 5 strikers were displaced. The five most active in the union.)

i)
Rule:  Not a ULP to permanently replace striking employees, however is ULP (§8(a)(3), §8(a)(1)) if recall order is determined by strikers activity in the union.  

ii)
Under §2(3) strikers remained employees. 

iii)
Critique:  Is this inconsistent with Insurance Agents: by allowing ER's to replace strikers, law is tipping scales to ER. 

b.
Refusal to reinstate ok if ER have a reason
i)
Fleetwood Trailer:  (workers went on strike.  Co slowed down production to adjust.  When strike over, ER said could not rehire because of slow business.)

(a)
ER may refuse to reinstate a striker for “legitimate and substantial business reasons” (such as the jobs are filled by scabs) OR the striker’s job has been eliminated for substantial and bona fide reasons, other than considerations relating to labor relations (streamlining the business to improve efficiency).  The burden of proof is on ER.  

3.
“Inherently destructive” weapons (absent finding of union animus)

a. NLRB v. Erie Resistor (Workers went on strike, ER gave scabs “super-seniority” giving them up 20 years, and promised that they wouldn’t let them go.  The Union caved in, people went back to work, but when the layoffs came, the strikers were laid before others because seniority was insufficient to stay in jobs.  Issue was this a §8(a)(3) violation )

i)
Held: A legal business purpose is not always a defense to an ULP.  Some conduct is so inherently destructive of employee §7 rights that it’s a ULP regardless of intent or stated legit business purpose (i.e. certain acts “carr[y] with it unavoidable consequences which the employer not only foresaw but which he must have intended.”)

(a) Factors to consider

(i)
Does it affect all strikers, not just those who are replaced
(ii)
Operates to detriment of strikers vs. non-strikers.

(iii)
In effect offers individual benefits to strikers to induce them to abandon the strike. 

(iv)
Places strike effort in jeopardy.

(v)
Renders it difficult if not impossible for collective bargaining rep. 

ii)
Application: 
Super seniority by its very terms operates to discriminate b/t strikers and non-strikers.  Board saw this as carrying its own indicia of intent.  Super seniority is not like the right to hire replacements in Mackay.  It affects all strikers, not just those replaced, discriminates against strikers and for non-strikers, compromises an individual benefit to induce strikers to abandon the strike, crippling blow to strike.

iii)
Good exam question: Mackay v. Erie

4.
“Comparatively slight” anti-union motive can be explained away
a. NLRB v. Great Dane (ees went on strike. Co. rejected ee demand to cash in accrued vacation days. Co’s offered replacement workers their vacation day plan.)

i)
Issue: whose burden is it to prove discriminatory intent when co. charged with §8(a)(1) &§8(a)(3) violations?

(a)
Must prove for § 8(a)(1) &§8(a)(3) violations

(i) discouraging effect

(ii) conducted motivated by anti-union purpose 

(b)
(10% of cases)Inherently Destructive Effect Test: where conduct is so inherently destructive of ee interest that it is deemed => improper motive, then Board can find ULP even where ER intro evd. of that conduct motivated by (emergency/overriding justification) business reasons. 


(c)
(90%) Slight Effect: If effect on ee rts is slight anti-union motivation must be proved if ER comes forward with evd. of a legitimate & substantial business justification. 





ii)
App: ER failed to meet burden, offered no justification at all => violation.

5.
TWA v. Indep Fed. of Flight Attendants (5000 flight attendants called a strike when negotiations broke down.  Had a complex “job-bidding” seniority system.  TWA kept operating  with replacements and crossovers.  Hired 1220 new hires in first few days and 2350 during the whole strike.  Said strikers wouldn’t be allowed to use their seniority to get post-strike recall by displacing scabs and crossovers, even if they were attempting to get back their old position. But once in the system, they had seniority to move around.   Initially only 197 very senior strikers were called back to work, ultimately only 1100 strikers were called back, 4000 lost their jobs.)

a.
Held:.  Job loss and reassignment are inherent risks of striking, one of the economic weapons ER’s have at their disposal.  Not considered inherently destructive activity to all replacements to bid up for permanent basis during strike.  i)
O’Connor refused to extend Erie Resistor here.  Said that TWA’s action was 

not inherently destructive of protected rights.  

b. DISSENT:  Brennan and Marshall:  Policy rewards non-strikers. “The post-strike situation is not, in short, a game of musical chairs.”

6.
Mackay, Erie, TWA:  These cases have a “bone-chilling” effect on people’s decision to strike.  To go on strike, you have to be desperate, willing to lose your job, or incredibly powerful and indispensable.

6. Waivability: Unlawful granting of seniority is a waivable right 

a. Gem City Ready Mix Co (Ees went on strike.  Strike settlement agreement provided that three non-striking ees were to be placed at top of seniority list.)

i)
Rule: Party can waive the right, party need not have known that right voluntarily relinquished was a right that could not lawfully be denied Involuntarily.  Enough that waiving parities be shown to have clearly & unequivocally relinquished the right. 

7. Illegal Motive Requirements for ULPs 

a. Illegal motive not a required element

i) Weingarteni  rights cases (right to have representative)

ii) Cases striking down invalid no-solicitation clause and/or no distribution rules (however, where facially neutral need to show itent)

iii) Discipline of  union activists pursuant to invalid no-solicitation rules Republic Aviation 

iv) Coercive interrogation or threat of plant closure if employees unionize

v) Domination or unlawful assistance cases §8(a)(2) 

vi) ULP's arising from recognition of non-majority union (ILGWU)

vii) ER conduct is inherently destructive (Erie Resistor)

viii) Activist mistakenly discharged for unprotected activity (Burnup & Sims)

ix) Mistaken belief that union activist is guilty of unprotected misconduct (Burnup & Sims)

x) Illegal Secondary pressure §8(b)(4)

xi) Per se §8(a)(5) 

(a) refusal to execute agreed contract (Heinz)

(b) failure to disclose required info.

(c) refusal to bargain on mandatory subject

(d) use of economic weapons on non-mandatory subject

xii)
§8(d) issues, most cases involving circumvention of majority representative

b. Illegal motive is required 

i)
§8(a)(1) cases involving discharge or discipline in retaliation for §7 activity

iii) §8(a)(3) cases involving discharge or discipline in retaliation for union activity;

iv) Exchange parts cases:  promise or grant of benefit during union organizing campaign

v) Illegal lockouts

vi) Runaway shots under §8(a)(3)

vii) Bad faith assertion of doubt as to union's majority status => ULP

c. Conduct lawful even where anti-union motive

i) complete close-down of shop (Darlington)

ii) lay-out of plant designed to insulate employees from union organizers

iii) pay high wages and benefits in hopes of union avoidance

d.
Heightened or unusual proof of illegal motive required

i) partial plant closedowns: need to show purpose to chill §7  at remaining locations

ii) surface bargaining - special test for bad faith

e.
Heightened proof (by er) of legitimate motive required

i)
inherently destructive activity er needs to prove overriding business need (Erie Resistor)




f.
ER may act without any justification

i) permanent replacement of economic strikers (Mackay)

ii) Refusal to recognize a card majority, if no collateral ULP's and no independent knowledge of union majority (Linden Lumber) 

8. Waiver of Right to Strike

a. NLRB v. Sands Mfc strike in breach of K, especially where there is a no strike clause is unprotected by §7. 

i)
Exception

(a) Mastro Plastics (warehouse makes plastics, ees represented by a union. New union came in tried ot take over. Er didn’t like new union – communists.  Supported local.  ER dismissed 4 yr. Ee because of activity in support of challenging union. 76 ees struck, after strike, ER refused to recall the ees.  

(i)
Rule: A CBA even with a no strike clause does not waive an ee’s right to strike when the ER has committed a ULP. 

(b) Arlans Dept Store => strike must be to protest a serious ULP in order to maintain protection of Mastro Plastics. 

(c) Reichold Chemicals: where there is an unusual no strike clause (i.e. one that includes no striking despite ULP), then that clause is valid??? Check this. 

9. Safety strike – is it a ULP strike or an economic strike?

a. TNS Inc (NLRB decision) (ER makes ammunition from depleted uranium.  Radio active dust particles exposed ees to carcinogens & toxic risk. 

i)
Held:  Where ees quite work under circumstances governed by §502 are not economic strikers and thus are not subject to permanent replacement.  ER violated §8(a)(3) when refused to reinstate the ees when they offered to return to work. 

b.
Under LMRA §502 Gateway Coal held: a safety strike does not provide grounds for breach of K suit & cannont justify ees discipline, but to invoke §502: a union must be able to present ascertainable objective evd of an abnormally dangerous condition. 

C.
Secondary Pressure

1. Theory: use class solidarity to enhance union’s cause. 

a. Law against getting third party involved: rationale

i)
US has decentralized wage bargaining system (wages made at local level) vs. centralized where bargain applies to all industry.

2. §8(b)(4)(i)(B) & §8(b)(4)(ii)(B)

a. unfair practice for a labor organization (= §2(5)) to  

b. forbidden tactic

i) (i): appeals from one worker to another to stop working 

ii) (ii)
coercive, threatening or restraining a party not part of labor dispute 

c. forbidden purpose (B):  cease one employer to stop doing business with another employer (i.e. get secondary to stop working with primary).

i)
defenses for forbidden purpose

(a) ally

(b) single employer

(c) roving situs.

3. type (i): appeals to workers 

a. Int’l Longshoremens’ Association v. Allied Int’l (Union wanted to put pressure on Soviet Union to withdraw from Afganastan.  Union appealed to workers to not unload the ships. )

i)
type (i): appeal to workers to stop loading ships

ii)
purpose: to stop work with Soviet union

iii)
Held: §8(b)(4) is constitutional and this is an illegal secondary boycott. 

iv)
Critique:  compare with Clairborne  where 1st Am. protected politcal boycott although there were secondary effects. 

(a) ILA => because it’s a labor org has less 1st Am. rights than a non-labor union. 

4. Defenses to forbidden purpose:

a. Ally

i)
Royal Typewriter (consumers had K with ER where if typewriter broke, they would fix it. ER said sent typewriter to other co & they would pay for it during the strike. Ees picketed co. doing the fixing and appealed to ees of independent to not do work on royal typewriters). 

(a) type i): appeal to workers to stop working on typewriters (check this with prof)

(b) forbidden purpose

(c) Held:  legal for union to picket secondary because secondary is an ally of ER, thus union can apply same pressures to ally’s as primary employer. 

(d) Test: Economic effect – Is the secondary ER doing stuck work for mutual benefit  of primary & secondary.  Target should be on notice that there’s a strike and that they are doing struck work (strikers showing up at plant is considered notice). 

(e) Unclear: whether secondary considered ally simply because pick up work co can’t do because of strike. If there’s a tradition to pick up work, probably considered an ally. 

ii)
Factors which help determine ally status

(a) was work previously performed by striking ees?

(b) was work actually transferred to another ER?

(c) Did primary ER receive any benefit?

(d) Did ER performing work have actual or constructive knowledge of strike?

(e) Was there a pre-strike agreement to perform work?

(f) Was agreement motivated by fear of an impending strike?

(g) Was transfer initiated or orchestrated by primary ER?

b. Same person: if actually “same person” as defined in §2(1) (includes onr or more individuals, labor orgs, partnerships, associations, corporations, etc.)then union may strike secondary. 

i)
AFTRA v. NLRB (Er owned newspaper, ratio & tv stations.  Radio and TV went on strike, went to picket at newspaper.  Some newspaper ees refused to cross the picket line. Division heads had complete authority for day to day operations.  Needed approval from main headquarters for any spending over $10,000.  VP’s of each division determined the size of the staff, hired and fired, fixed salary rates, formulated and carried out labor policy)

(a) Test: Do the multiple divisions have actual autonomous control or are they actually controlled by common leader?  Doesn’t matter how they are legally set up, examine actual control.  

c. Roving Situs: 

i)
Moore Dry Dock (Er owned ships, decided to change crews, sought Moore to help train crews.  Union sought to organize crew members of ER, asked Moore if could picket on the dock where ship parked, Moore denied request.  Union picketed outside the entrance of the ship yard. Moore employees refused to train crew, although they did all of their other work.  Picket signs clearly said that dispute was with ER, not Moore)

(a) type i) tactic: asking Moore workers to withhold service.

(b) Held Where site of dispute is ambulatory, it may come to temporarily rest at a location of a secondary employer. 

(c) Held: Rt to picket  The right to picket the primary when it is located at a secondary’s site is determined by considering whether union met all of the following factors:

(i)
whether picketing is limited to times when situs of dispute is located on secondary ER’s premises. 

(ii)
at time of picketing whether ER is engaged in its normal business at the situs.

(iii)
picketing is limited to places reasonably close to situs.

(iv)
picketing discloses that dispute is with primary employer. 

(d) Note if ship had simply sent ship to Moore without people => not doing normal business, but here ER people with the ship. 

d.
Picketing and Reserve Gates:

i)
GE (GE had separate entrance for ind. Contractors.  Union called strike on behalf o maintenance workers.  Picketing occurred at all the gates including the one for independent contractors.  Almost all independent contractors refused to cross line.)

(a) Held If ER sets up a reserve gate & properly restrict it to only outside people, can prevent picketing by ee union.  If any showing that people who go through gate perform tasks connected to the normal operations of ER, than union can picket the gate. 

(b) App on remand, ind. K’s were found to have been doing normal business for employers, thus picketing was ok. 

5. Type ii: threaten, coerce or restrain a party not party to a labor disput: 

a. Secondary Appeals to consumers - Following the struck product

i)
Tree Fruits (apple growers had dispute with ER, picketed in front of Safeway, told customers don’t buy apples, but ok to patron the store. Also didn’t ask workers to stop working.)

(a) Rule Picketing product is not considered coercive, threatening or restraining a person engaged in commerce, thus is not violation of §8(b)(4(ii) even if secondary suffers some economic loss. 

(i)
Picketers can ask to stop buying identifiable products (more than one), but products must be identifiable. => can't picket for total boycott of secondary store. 

(ii)
Merged product doctrine: where products merge between primary and secondary can’t picket that product (e.g. a hamburger) 

(b) concurrence: restrictions on picketing violates the 1st amendment. This is a case where picketing is banned because 

(c) dissent: picketing is speech plus (because of walking etc.) Prof says this arg. Is wrong because court is trying to regulate message. 

ii)
Safeco (ER maintained a close business relationship with 5 local retailers - each sold title insurance = 90% of retailers business. Safeco ees went on strike, picketed retailers. Picket signs said not to buy safeco insurance only.)

(a) Held: Can follow product as long as does not cause substantial loss to target. 

(b) Note: don't know what is a substantial loss = usually union can prove ally, thus this question rarely raised.

(c) Dissent: 

(i)
Tree Fruits rejected that the coercieveness of picketing should depend on extent of loss suffered by the secondary ER through diminished purchase of product. 

(ii)
Secondary is most likely to be primary's greatest ally because of alignment of economic interests.




b.
Handbilling not coercive within §8(b)(4)(ii)

i)
DeBartolo I (DeBartolo owned shopping mall.  Wilson was a retailers.  High general contractor hired by sub to built for Wilson.  Union for High conducted handbilling asking people to not picket any of the stores.)

(a) Publicity proviso: To be protect by the publicity proviso:

(i)
communication not picketing

(ii)
no work stoppage

(iii) truthfully advising community of primary dispute

(iv)
there is a producer/distributor relationship between primary and target.


(1)
Distributor ≡ manufactured by primary resold by secondary

(2)
High held not be a distributor of primary's product. 

(3) => To be protected within publicity proviso must have a physical product. 

(b)
Note: had challenged conduct been held to violate §8(b)(4)(ii)(B) question would have been whether this section violates first amend.  Never reached because case was remanded. 

ii)
*Debartolo II : on remand

(a) Handbilling for a total boycott is not coercive and is protected by first amend. Unlike picketing, which has a signaling effect, handbills convey peaceful information. 

(i)
no violence

(ii)
no picketing

(iii)
no patrolling

(b) Very purpose of picketing is to exert influences and it produces consequences different from other modes of communication. 

c.
New tactics - Coercive?

i)
Kmart (1993)(Kmart hired contractors and there was a union dispute.  Union demonstrated outside two stores - contractors did not provide work at either store. Demonstrators put on skits, question and answer demo, changing, handbilling, rat costume, balloons with Kmart and slash through it.)

(a)
Coercive => tactics which go beyond peacefully imparting message and instead impose economic pressure that threatens, coerces and restrains secondary.

D.
Labor Antitrust

1. Sherman Act: 

a. §11:  illegal for combinations or agreements which restrain trade

i)
e.g. 2 or more competitors make agreement on price they charge


ii)
competitors divide up territory

iii)
Standard: Must prove that restraint on trade is unreasonable 

b. §2: illegal monopolize

i)
damages: company can be dissolved. 

c. §4: AG can go in for equitable relief

d. §7: if private individual injured can sue and get trebled damages

e. Policy considerations:  anti-trust in tension with collective bargaining.  Point of unionization is take wages out of competition: force Ers to compete on something else besides wages.)

f.
§1 => unionization illegal (i.e. every combination)

i)
The Danbury Hatter’s Case:  Loewe v. Lawlor, (1908) (Π were hatmakers who employed non-union labor.  Δ were union organizers who sought to organize worker in hats across companies.  To get unionization at Π's union organized boycott of product with customers, make threats.  70 out of 82 hat companies had accepted demands of union.)

(a)
Held: Union primary and secondary boycott is actionable under Sherman Anti-Trust act.

2. Clayton Act: 
a. §6: Labor not a commodity, basic things union does should be considered legal.

b. §16:  private party can get an injunction => ER can enjoin a strike

i)
except:  §20: no restraining order against certain things a union does.

ii)
Duplex Printing Press (ER2 mfc printing press.  Union sought to create a closed shop, went on strike but it was unsuccessful. Unions at other plants, employed by other ERs declared boycott of ER2 products.  Unless ER2 went union, other ERs would go out of business. ER2 sued union.)

(a) Held: Secondary boycott (strike) is a violation of Sherman Anti-trust act despite the enactment of the Clayton Act. Exemption for labor orgs in Clayton Act does not extend beyond the parties affected in a proximate & substantial sense by the dispute. 

(b) Dissent: this is Lochnerizing: judges are making the law. 

iii)
As a result of Duplex
(a) Court packing 1937

(b) Norris-Laguardia Act

3. Current State of Law

a.
*Apex Hosiery (ER mfc's hosiery.  Ships interstate.  1937 non-union shop.  Union brought in other workers and had sit down strike.  Ended when strikers evicted one month later.)

i)
Can't affect market price: Primary strikes ok under anti-trust laws unless unions purposed is to affect an unreasonable restraint on market price of product (i.e. union can't strike to get the price at x). 

ii)
*Policy Arg: Goal of labor organization is to take price of labor out as a competitive advantage. §6 of Clayton Act clearly exempts this conduct.

b.
U.S. v. Hutcheson (ER - Anheuser Bush, had agreements with 2 unions.  ER gave jobs to machinist union. Carpenters union refused to go to arbitration.  Issued strike against ER & construction co (machinist).  Union said don't patronize ER etc.)

i)
Non-labor group requirement: Conduct of union protected as long as union does not combine with non-labor groups. 


(a)
Hole: but when there is a CBA, union has combined with non-labor i.e. er

c. Non-statutory exemption (created because of holes due to Apex and Hutcheson): immunizes most (but not all) CBA's from anti-trust attack.

i)
Test:  balance polices of anti-trust law(prevent anti-competitive combinations) against labor laws (permit employee concerted activity and promote collective bargaining)




d.
Territorial Segment Illegal

i)
Allen Bradley (Union represented by members in the New York area.  Waged campaign for closed shop.  NY area construction firms agreed to only purchase electrical equipment from area manufacturers under K w/ local.  Ban included non-area products even when made with union labor. Π's were outside area manufactures)

(a) If union achieved same result alone (without aid of ER) and it was a natural consequence on labor-org activity then would have been ok.

(b) If product price raised because of wages go up then legal, if product price raised because of territory segment => illegal.

d. Test for immunity from anti-trust laws

i)
Pennington (Labor org and union agreed to set wages so as to put smaller coal mines out of business. In exchange union agreed to automation, thus number of jobs would go down)

(a) Union forfeits its exemption from the anti-trust laws when its clearly shown that union colluded with ers to impose certain wage scale on other bargaining units.

(b) Test for exempt from anti-trust laws: 
(i)
When union works in own interest to obtain same contract terms from all Ers => exempt.

(ii)
Forfeits exemption if: union says that it will go get same deal out of rivals (note there is an underlying assumption with all Ers that union will do this anyway)

(iii)
App: Union violated anti-trust act because colluded with employer to try and get deal to put others out of business.

(c) Critique:  May be legitimate to discuss product price because if er increases price of product => inflation, thus pay raise worth less. 

ii)
Jewel Tea (union was meat retailers.  Π, ER was a shop.  Union was resisting automation.  CBA created whereby no meat could be sold before 9 or after 6.  Π refused hours, but under duress of strike agreed.)

(c) Immune from labor law attack where: Where union seeks restriction for the core labor issues (wages, hours etc.) and where union is acting in own self interest then immune from attack under labor laws. 

(d) App: Hours of employment are within subjects concerning employment  Also even where hours require no employee present union can still require strict hours of operation if it will impact the ees work during hours working (i.e. day butchers would have to work at a faster pace). 

VI. MAJORITY RULE AND DUTY TO BARGAIN IN GOOD FAITH

A. Principle of majority rule

1. §9(a); representative selected by a majority => shall be exclusive reps. Provided every ee can submit grievances to his/her er.

2. §8(a)(5) => ULP for ER to refuse to bargain collectively with union provided §9(a) status has been achieved.

3. §8(b)(3): ULP for labor org to refuse to bargain collectively subject to §9(a).

4. §8(d): duty for both sides to bargain in good faith.

5. Independent ee contracts when CBA
a. J.I. Case Co. v. NLRB (ees each had 1 year contracts with ER before unionization.  ER refused to bargain because of outstanding ee individual contracts, said would bargain once the contracts expired.)

i)
Held: Ers are not allowed to make individual contracts with ees when there is a CBA unless it is consistent with CBA and does not result in a ULP.

(a) union can make floor and authorize people to go in and argue up. 

6. Bypassing union to bargain.

a. Emporium Capwell (In a large department store, black employees complain about inequities in hiring and promotion schemes; they want to go directly to the Boss b/c they feel that the union wasn’t doing enough for them (although there was an arbitration clause re: race discrim in the K) They then take their argument to the streets, in a peaceful picket line, but the President won’t meet with them b/c the union is their sole bargaining agent and rep)

i)
Note: real reason ees fired: indefensible disloyalty - firing would have been legal under Jefferson Std.   

ii)
Rule: Bypassing union looses §7 protection even if conduct otherwise protected. 

(a) Critique: remember Washington Alum where protection does not turn on rhetoric, and even absent union employees protected from §8(a)(1)

iii)
§9(a) proviso: Can settle something directly with ER as long as 

(a) union rep given opportunity to be present

(b) settlement aligned with terms of CBA

iv) *Rule FN12: ER one way options EE has right to go to er to give grievance, 

but er does not have to listen.  If er decides to listen, will not be found guilty of end-running the union.  If ee is found to be bargaining instead of simply adjusting the grievance, then ee guilty of going around the union => ee could be fired.  

(a) If er does consent to adjusting grievance, then can't engage in bargaining inconsistent with agreement. 

7. Good faith Duty: §8(d)

a. Two tracks of analysis

i)
good faith: examine all factors to determine

(a) Test: Sincere desire to reach agreement if possible

(i)
Surface bargaining ≡ going through it without desire to reach agreement => illegal

(1) Reed Prince: (Union an ER were engaged in bargaining.  ER couldn't schedule first meeting until a month later.  ER rejected adding language from NLRA §9(a).  ER unwilling to negotiate on work week.  ER demanded union give them a proposal and then picked it apart. ER unilaterally increased wages by $0.10. ER offered a 2 page proposal which paraphrased only §9(a) and substantially copied previous agreement.  ER withheld pay info from union so they could not bargain intelligently) 

(A) Held: Can determine if it was merely surface bargaining by examining the toc

(2) Tactics to consider for surface bargaining (Hilton and Tower)
(A) delaying tactics

(B) unreasonable bargaining demands

(C) unilateral changes in mandatory subjects of bargaining

(D) efforts to bypass the union

(E) failing to designate an agent with sufficient bargaining authority

(F) withdrawal of already agreed upon provisions

(G) arbitrarily scheduling meetings

(ii)
hard bargaining ≡ stubbornness, adamant position backed up by economic power =>  legal


(1) Hilton and Tower (ER and EE has multiple bargaining meetings, 

EE sought upgrade of painters to carpenter levels.  ER said ee request expensive, didn't have money.  ER offered union 20 cents per hour increase, gave non-union pay increase 6 months before union increase. Agreed in principle to unions sick leave policy. )

(A)
Held: this was merely hard bargaining. 


(b)
unreasonable proposals

(i)
A-I King Sandwiches (union and ER engaged in collective bargaining.  ER gave extreme proposals - right to layoff without considering seniority.  Waiver of right to strike, discharge & discipline without grievance procedure.)

(1) Held: Can infer bad faith if one party insists on unreasonable proposals.  

(2) PS almost never happens, what er was proposing would have made ER worse off than had there been no contract. 

ii)
Per se violations: 

(a) refuse to meet the other side

(b) duty to supply info to other side: so that can have rational and satisfactory theme of labor relations

i)
Truitt: duty to bargain under §8(a)(5) all info without undue delay relevant or necessary to union in negotiation function or grievance function. 

(1) if info is not about core job issues, union must demonstrate 

relevance.   (e.g. financial records of company).  Union entitled to financial records only if ER pleads inability to pay. 

(c) if agree to contract, then must be willing to write it down and sign it. 

(i)
H.J. Heinz (Er and union reached a CBA.  Er refused to put agreement terms in writing. )

(1)
Held:  An ER can refuse to terms of a CBA, but once an agreement is reached ER must sign the agreement or else its an §8(5) violation.

(d) Unilateral change in employment status. 

iii) Remedy

(a)
H.K. Porter (ER and EE engaged in negotiations over 8 years.  ER refused to sign "check off" agreement which would deduct union wages from EE checks.  Board ordered ER to comply with check off.)  

(i)
Held: The board can not order the EE nor the ER to agree to a substantive contractual provision. No matter how bad the parties bad faith bargaining is, NLRB can not order a remedy => unless union can win strike – will get no K. 

(1) Rationale: "Private bargaining under gov. supervision of the procedure alone, without any official compulsion over the actual terms of the K" (i.e. board to oversee process not substance.)

(b) If union strikes where ER is refusing to bargain in good faith => ULP strike, hus entitled to reinstatement from day striker unconditionally abandons the strike. 

8.
Subjects of bargaining

a. Overview: law more interventionist than in freedom of K model, originally devised to help weak, but has hurt strong. 

b. Effect of impasse:

i)
impasse = prospects of collective bargaining exhaustive, apply an all factors test.  Impasses suspends duty to bargain & strike breaks the impasse. 

(a) history

(b) how long

(c) how important is the issue

(d) what did parties think

(e) did parties do anything inconsistent

(f) can’t declar impasses based on good faith mistake that impasse occurred.

ii)
Crompton Highland( ER and union were in negotiations and reached an impasse.  Without prior consultation with representatives of union, ER announced pay increase – applied to most employees in bargaining unit.  Increase was above any offered during negotiation.)

(a)
Held Where employer who without prior consultation of union increases their general rates of pay greater than any which the employer has proposed during its negotiations with the union commits a ULP in violation of §8(a)(5).  

iii)
Katz (prior to negotiations impasse, ER made unilateral changes regarding wages and mandatory subjects. )

(a)
Held a unilateral change with respect to a mandatory subject of collective bargaining prior to good faith impasse is illegal, but after impasse, employer can unilaterally give last best offer to employees that it had given to a union.

c. Mandatory vs. permissive subjects

i)
mandatory (also called bargainable subjects or subjects “within” §8(d))

(a) parties must discuss 

(b) parities may use economic strengths to win their demands on a mandatory subject: employer can insist to the point of impasses; union can strike

(c) no unilateral changes allowed (except that employer can implement its last best offer after good faith impasse). 

ii)
permissive (nonmandatory, nonbargainable) subjects

(a) a party may request bargaining on the topic but cannot insist on bargaining about that topic; you must “yield” if the other side refuses to discuss it. 

(b) Parties cannot use economic strength to win on a permissive subject.  If er does => §8(a)(5) violation. Union => §8(b)(3) 
(i)
Borg Warner (union and ER negotiating.  ER wanted two clause 1) didn’t recognize one of unions as rep, 2) “ballot clause” => before union called any strike had to secret ballot poll employees.)

(1) Held: No party can insist on a clause that is not subject of collective bargaining although it may suggest it, may not insist. 

(2) Critique: note: this ruling flies in the face of freedom of contract. 

(c)
no statutory duty to refrain from unilateral changes respecting a permissive subject (although there may be a contractual duty to refrain within a CBA) => employer may use its economic strength to win its way on a permissive subject. 

e. Duty to bargain over strategic decisions; decision bargaining vs. effects-bargaining.

i)
Options

(a) freedom of K route – if union can strike, can make strategic decisions a bargaining issue.

(b) Regulatory – x, y, and z have to be on agenda

ii)
Mid-term bargaining. §8(d) => 

(a)
Midterm bargaining – illegal during term of contract 

(b)
new terms which were not dickered over i.e. not “contained in”  => duty to bargain mid-term.

(i)
zipper clause: every conceivable topic are deemed to be in contract.  (e.g. p. 122) => union waiving its midterm right to bargain over new matters during contract term. 

(c)
arising under (i.e. issues as to interpretation) – duty to bargain. 


(A)
 common clauses: grievance procedure and arbitration clause

iii)
Management Right clause:  listed topics become the unilateral prerogative of 

management to decide => waiver of any rights for union to participate in decisions listed.  (e.g. stds of production, change methods, eliminate facilities).  

(a)
restricted management right = contract sets a benchmark standard which management must live up to. Management rights are circumscribed according to terms (e.g. right to hire and fire for “proper cause”).  

· management interprets contract, but its subject to arbitration review.

(b)
unrestricted management right = management rights invested exclusively in company, not subject to contract benchmark => no arbitration review => no standard management bound. 

(i)
American National Insurance (ER and union bargained.  ER wanted a unrestricted management rights clause – including such issues as promotions, disciplines & work scheduling as responsibility of management excluding such matters from arbitration. ER wanted complete control of governance during terms of K. )

(1) Held: The demand for a broad unrestricted management rights clause is a mandatory subject of collective bargaining => ER can use economic strength to obtain clause.
(A) => market/economic power is superseding political goals. Strong employer may use its bargaining strength to narrow unions participation role.

(B)  “the Act does not compel any agreement whatsoever between employees and employers” – Board not to sit in judgment on terms.
(C) PS Alternative: this is a permissible subject => non-waivable (union could choose not to discuss this)
(ii)
Synthesized Borg an American National Insurance:  strong employer can use its economic strength to narrow the scope of employee participation in its enterprise governance (by insisting on a restrictive management rights clause), but a strong union may not use its economic strength to enlarge its participation role in enterprise governance (i.e. by insisting on a permissive bargaining topic, such as important entrepreneurial control.) 
iv)
Costs of capital mobility – Who pays


(a)
benefit: maximum efficiency


(b)
costs – decline of industry - people get put out of work, Roger & me. 

(c)
To what extent can employer externalize those costs?  (e.g. severance pay is a way to internalize the external costs of capital mobility). 

(d)
decision vrs effects bargaining. 

(1) effects => always mandatory (e.g. if plant closes will ees get severance)

(2)
decision => business decision itself mandatory.

(e)
liberal view: Fibreboard (1964)(ER took one group of employees and got rid of them to replace with subs who did work for cheaper.  The replacement of employees in the existing bargaining unit with those of an independent contractor to do the same work under similar conditions of employment is a statutory subject of collective bargaining.)

(1) Held This employers decision to sub-contract out maintenance work is a mandatory subject. 

(A) Concurrence: Holding is restricted to the facts of the case. e.g ER has right to make other entrepreneurial decisions such as incorporating automation. 

(2)
Remedy: company ordered to reopen maintenance department, reinstate with back pay.  

(v)
First National Maintenance Corp. v. NRLB(1981) (Partial close down.  The employees of a subcontractor housekeeping company who worked at one location decided to unionize.  Within a week, the force was terminated at that location with the excuse that staying on at that location was prohibitively expensive.  Issue: was decision to close down location a bargainable topic. Union filed an § 8(a)(1) and (5).)

(1) Restricts Fibreboard to its facts, adopts Stewart’s concurrence. 

(2) ER refusal to bargain about effects => ULP.

(3) Test for Mandatory bargaining decisions: for management decisions that have a substantial impact on the continues availability of employment should be required only if the benefit for labor management relations is outweighed by the burden placed on business.  

(4) Rationale:  “Congress had no expectation that the elected union representative would become an equal partner in the running of the business enterprise in which the union’s members are employed.” PS: some people at time had hope that partnership relationship being created.

(5) App:  Decision to do a partial close down for economic reasons is permissive. 
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