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case: 
State v. Shack (NJ 1971)

facts: 
farmer denied access to MW health and legal svcs providers (Δs), who refused to leave and were cited for trespassing. 

ROL:
A farmer may regulate entry to his farm of non-employees as long as he does not: a) deprive or limit MWs of access to necessary services, such as that provided by fed, state, or local aid svcs, or by recognized charitable groups offering aid; b) deny or interfere with the privacy normally granted a tenant, including the right to receive visitors

notes: 
PFC for criminal trespass




1. Forbidden

2. Intentional (ie, voluntary act)

3. Entry onto prop possessed by another

4.   unprivileged


privilege =

a. consent of owner

b. justified by necessity to prevent a more serious harm to persons/property

c. encouraged by public policy

Blackstone (supplement):

“bundle” of property rights

1. Notion of property essential to our control of our own lives

2. Matter of survival: hunting and gathering ( dev of agriculture, which relies on a people’s maintaining land

3. without right to exclude, hard to avoid disputes/disruption 

4. Security: protection of what you have and who resides/works there, which leads to

5. limiting liability

6. prop rights basis for capitalism—economic stability

7.   innovation

case: 
Desnick v. ABC (7th Cir. 1995)

facts: 
Π Desnick permitted ABC crew to video his center in Chicago, film live cataract surgeries, and interview docs, techs, patients with the understanding that there would be other practices reported on; no ambush interviews, no undercover surveillance.  Δ Entine, without Desnick’s knowledge, sent “patients” with secret cameras to Wisconsin and Indiana centers.  ABC’s expose

hold:
(115) although Δs entered via misrepresenting purpose, entry not invasive in sense of infringing the kinds of interests protected by law of trespass; not interference with ownership interests or possession of land. 

· Activities of  ofc not disrupted; no “invasion of personal space” (prec and stat int); no violation of doctor/patient priv

· Precedent: consent often given legal effect even though entrants’ intentions if known to owner would be cause for ethical/lawful revoke of consent

PFC for civil trespass: 

1. intentional (ie, voluntary)

2. unprivileged (see PFC for crim trespass)
3. intrusion on prop possessed by another

case: 
Uston v. Resorts Int’l Hotel (NJ 1982)

facts: 
Uston excluded from hotel’s casino bc his strategy of card counting tilts odds in his favor. 

ROL:
Prop owners have no legitimate interest in unreasonably excluding particular members of the public when they open their premises for public use.  Here, Uston possesses the usual right of reasonable access to the blackjack tables bc he has neither threatened the security of other casino occupants nor disrupted the functioning of casino operations. 

· This is the minority rule.  Most states retain the traditional absolute right to exclude without cause and limit the duty to serve the public (rt to reasonable access) to innkeepers and common carriers. 


case: 
Int’l News Service v. Associated Press  (US 1918)

facts:   INS disseminated news published by AP in certain early edition papers and public

bulletins, and disseminated it to its own members for publication.  Neither AP nor INS AP’s news matter is not copyrighted (not practical for business, and news is not within operation of copyright act)

ROL:
Between competitors, news must be regarded as quasi property, irrespective of rts of either as against the public.  The contention that news is abandoned to the public for all purposes when published in the first newspaper is untenable. Title to property is not absolute but relative. 

dissent: 


Holmes: a suitable acknowledgment of the source is all that the plaintiff can require


Brandeis: 

notes: (p. 49) PFC for misappropriation based on disseminating facts: 

a. Π generates or gathers info at a cost

b. info is time sensitive

c. Δ’s use of info constitutes free riding on Π’s efforts

d. Δ is in direct competition with product or service offered by Π

e. ability of other parties to free-ride on the efforts of Π or others would so reduce the incentive to produce the product or service that its existence or quality would be substantially threatened


case: 
Johnson v. M’Intosh (US 1823)

· by virtue of right to land passed from Britain to US, US has absolute title to land

· US has exclusive right to purchase from Indians

· US has exclusive right to extinguish Indian title of occupancy

title of occupancy: legal right to possess land, though may or may not have absolute title (ct. found that Indians had “title of occupancy” but not absolute title)

absolute title: perfect, unencumbered title

1. obtaining through formal purchase 

2. conquest where possession is acquired

ejectment: action to recover the possession of land


definitions: 

Title: ethereal concept that a person owns prop

Deed: physical manifestation of that concept 

quiet title: when you sue to get declaration about who actually owns the prop; frequent COA in adv/poss

PFC for adverse possession: 

1. actual possession : adverse possessor must physically occupy the prop in some manner

2. open and notorious : true owner charged w/seeing what reasonable inspection would disclose
3. exclusive : expected use of true owner; APer can’t share possession with true owner
4. continuous : (tacking*) APer must exercise control over prop in the ways customarily pursued by owners of this type of property
5. adverse and hostile : use is nonpermissive
6. statute of limitations (SOL) : varies from state to state
and, in some states: 
7. color of title and/or claim of right
· color of title: defect in deed or process of issuing deed makes transfer of title ineffective
· claim of right: subjective test—indication of APer’s intent.  APer must act toward the land as an average owner would.
8. good faith : only innocent possessors—those who mistakenly occupy property owned by another—can acquire ownership by AP
* tacking allows extent of and use during previous ownership to count towards fulfilling the 6 (8) elements of the PFC; all successors inherit AP

case: 
Brown v. Gobble (WV 1996)

facts:   Δs purchased prop at which time land in question (2 ft tract) was enclosed by fence and visually appeared to be part of prop; call references in deed also indicate that section is part of their prop. Built garden, treehouse, shed.  Πs purchased adjacent prop 1989.  Via survey prior to purchase, realized that land in question was in fact part of their prop, but did nothing to show ownership until 8/94, when they tried to build rd along tract.  

ROL:
The party seeking title through adverse possession must prove each element of PFC with clear and convincing evidence (higher than normal civil burden of “preponderance of evidence”)

case: 
Nome 2000 v. Fagerstrom (AK 1990)

facts:   Δs used Nome’s land seasonally, as basecamp.  Built picnic area, camper trailer w/food, bedding, stove, etc; outhouse; fishrack; planted trees; reindeer shelter and pen; present every other weekend, fishing, gathering berries, picnicking, playing, cleaning up prop after others; built cabin
ROL:
To acquire land by adverse possession, claimant must prove by clear and convincing evidence that for statutory period, use of land is:

1. continuous

2. open and notorious

3. exclusive

4. hostile to true owner

Second issue—erection of posts does not constitute “taking phys possession” of that part of land.

Rat: 
1.   during year in question, used it as a seasonal homesite for subsistence and

recreational activities—legal standard is how average user would use it
2. diligent landowner would have noticed Δ’s dominion if they had inspected land during season

3. freedom of others to pick berries does not deny exclusivity; is consistent with behavior of “hospitable” landowner

4. hostility not dependent on “intention to claim”; satisfied with Δs’ acting as if they owned it

case: 
Romero v. Garcia (NM 1976)

facts:   Π and husb bought 13 acres from Δ parents-in-law (part of 165 acres Δ had purchased in 1923).  Built home on land w/help of Δs; deed recorded 1950, unsigned by mother-in-law. Π Lived in home till 1962, when Π’s husb died and she moved to Col.  Issue is whether deed was insufficient for adv poss bc failed to describe adequately parcel of land. Finding for Π

ROL:
deed not void for want of prop descrip if surveyor can ascertain bounds (with deed and extrinsic evid)

· Prescriptive easement

Affirmative easement: gives non-owner ownership of the right to use the owner’s prop in certain ways (not ownership of the land, and all prop rights, as in AP)

case: 
Community Feed Store (VT 1989)

facts:   vehicles using either north or south loading docks of CFS use disputed area to turn around.  Δ bought land in ’56, but only conclusively established that land in question was his via survey in ’84; subsequently built barrier at approx location of survey line (28 ft. north of mill) to stop Π’s use of land.  Finding for Π.

ROL:
1. Elements to establish prescriptive easement (Vt.): 

Adverse use or possession which is open, notorious, hostile, and continuous for period of 15 years, and acquiescence [no protest] in use/possession by person against whom claim is asserted. 

2. When prescriptive easement claimed, extent of user must be proved as to the general outlines consistent with the pattern of use throughout the prescriptive period

· Hohfeldian terminology : the internal relationships among fundamental legal rights 

Jural Opposites : one must have one or the other; not both


_________________________________________________


right

privilege

power

immunity


no-right

duty

disability
liability


Jural Correlatives: the advantage of one citizen is a simultaneous vulnerability of another


__________________________________________________________________________


right

privilege

power

immunity


duty

no-right

liability

disability



case: 
Armstrong v. Francis Corp (NJ 1956)

facts:   Δ Francis owns 42 acres, through which flowed natural stream that served as the natural drainway for larger 85 acre tract. Δ stripped tract; erected development, constructing drainage system of streets, pavements, gutters, ditches, culverts, and catch basins to serve both developments. System emptied into underground pipe built by Δ, which follows course of stream but deviates at some points. Stream serves as property boundary for Π Armstrongs and Klemps; since “Francis improvement”, constant and materially increased flow in stream as it flows through the private props. Heavy rains cause flash rise in stream/flooding/extensive erosion of banks—now w/in 15 ft of Π’s septic tank and threatening to undermine the entire masonry (system) under Klemps’ house. Finding for Π.

ROL:
reasonable use test:

balance social benefit derived from development of Δ’s prop, availability of cost effective means to avoid/mitigate harm, and gravity of harm to Π’s prop

Other factors for reasonableness test (now majority rule): 

· extent of harm to Π and social utility of Π’s activity

· social benefits of Δ’s activity, measured by what society would lose by preventing Δ from freely engaging in the harmful activity

· overall relative social costs and benefits of conflicting land uses of Π and Δ

· the availability of alternative means to mitigate or avoid the harm, and which owner can do so at the lowest cost

· Δ’s motive (profit is a legit motive, as opposed to spite or malice)

· which use was established first—greater protection sometimes given to prior uses

Old rules: 

common enemy rule: no right on part of neighbor to limit absolute priv of other to rid surface water

strict liability: emphasized duties of possessor to other landowners affected by his expulsion of surface waters from his lands (aka natural flow, civil law)

PFCs: 

a. Natural Flow—strict liability

b. Δ interferes w/natural flow of water on her own prop, 

c. thereby causing harm to Π’s property

Reasonable use of surface water (only need to prove one of the tests)

1. Nuisance test—balance

a. Amount of harm caused to Π

b. Whether Δ’s use is for a socially beneficial purpose and 

c. Whether Δ is in best position to bear cost of mitigating harm

2. Negligence—foreseeability  of harm caused

3. Motive/malice


easement: limited right to do something on, or to control the use of, someone else’s prop


- affirmative only; a servitude is a restriction on land use
· Lateral support : Impingement by A along vertical plane against B’s property on other side of vertical plane

PFC: 

1. Strict liability (Dealing with bare land):

a. Δ acts in such a way as to interfere with Π’s absolute right to lateral support for her land in its natural state

b. thereby causing harm to Π’s land                          

And/or (after these two are met, then remedies can be discussed for harm caused to structures

2. Negligence (dealing with structures):

a. Δ behaves negligently 

· By negligently excavating

· Failing to notify

· Failing to provide temp support

b. thereby causing harm to Π’s prop

case:
Noone v. Price (p. 270)

· strict liability: If causation is proven, Δ strictly liable for lateral support of adjoining land, but only in the natural state of the land

· negligence: A neighbor cannot negligently withdraw support for structures on a prop

· neighbor owes no duty to provide lateral support for improvements on land; only duty is not to negl remove lat support for those structures

· Hohfeld: priv to put house on land; no rt to have house laterally supported by neighbors

· subsequent owners/possessors have obligation to maintain previously erected artificial means of support (eg. retaining wall

Restatement (2nd) § 819:

Owner may be negligent in withdrawing lateral support needed by his neighbor for artificial conditions on the neighbor’s land in two respects: 

· unnecessary excavation
· the high regard that the law ahs long shown for the interest of the owner in the improvement and utilization of his land weighs heavily in his favor in determining what constitutes unreasonable conduct
· failing to provide against the risk of harm to his neighbor’s structures
· in determining whether a particular precaution is reasonably required, the extent of the burden that the taking of it will impose upon the actor is a factor of great importance

--------------------------------------------------------------------------------

· Subjacent support : A’s digging out from under A’s land so that B’s land either starts to subside or cave in

PFC:

a. willful waste in withdrawing

b. malice

c. negligence

· in drilling wells or other means of water production

· causing subsidence
case: 
Friendswood  (TX 1978)

facts:   Issue is whether landowners who withdrew percolating groundwaters from wells on their land are liable for subsidence which resulted on lands of others in same general area.  Both Π and Δ knew of problem (and that it would occur without Δ’s actions, which would aggravate it).  No precedent—court uses English common law and Restatement § 818 to hold Δ not liable for nuisance/negligence.

ROL:
For FUTURE cases of this sort: 

If a landowner’s manner of withdrawing ground water is negligent, willfully wasteful, or intentionally malicious, and is a proximate cause of the subsidence of the land of others, he will be liable for damage. 

dissent:  Analogizes lateral support—wanted strict liability, higher burden: if they harm the land at all, they’re liable

Restatement (1939) § 818:

To the extent that a person is not liable for withdrawing subterranean waters from the land of another, he is not liable for a subsidence of the other’s land which is caused by the withdrawal


Distinction from trespass : 

Trespass law concerns physical invasions of land; the interest being protected in nuisance law is the right to quiet enjoyment, not exclusive possession.  Protection of this interest is not absolute because the harm must be substantial and the interference deemed unreasonable before a nuisance will be found. 

Distinction from negligence :

Negligence deals with unreasonable conduct and foreseeability; nuisance focuses on the result of the conduct—whether the interference was unreasonable. 

Dealing with statutes: 

The common law tradition: Deciding appeals (pg. 135 text)

	Canons of Construction

	Thrust
	Parry

	A statute cannot go beyond its text
	To effect its purpose a statute may be implemented beyond its text



	Statutes in derogation of the common law will not be extended by construction


	Such acts will be liberally construed if their nature is remedial

	Statutes are to be read in the light of the common law and a stat affirming a common law rule is to be construed in accordance with the common law


	The common law gives way to a statute which is inconsistent with it and when a statute is designed as a revision of a whole body of law applicable to a given subject it supersedes the common law



	If language is plain and unambiguous it must be given effect


	Not when literal interpretation would lead to absurd or mischievous consequences or thwart manifest purpose



	Words are to be taken in their ordinary meaning unless they are technical terms or words of art


	Popular words may bear a technical meaning and technical words may have a popular signification and they should be so construed as to agree with evident intention or to make the statute operative



	Every word and clause must be given effect
	If inadvertently inserted or if repugnant to the rest of the statute, they may be rejected as surplusage



	Exceptions not made cannot be read in
	The letter is only the “bark”.  Whatever is within the reason of the law is within the law itself



	Expression of one thing excludes another
	The language may fairly comprehend many different cases where some only are expressly mentioned by way of example



	
	


case: 
Page County Appliance Ctr. v. Honeywell  (IA 1984)

facts:   Pearson owned Appliance Ctr since 1953. 1980, ITT placed computer with neighbor Central Travel; thereafter, many of Pearson’s customers reported reception problems. Δs concede that problems caused by radiation leaking from Honeywell comp.  Honeywell engineers effected 70% imprvmt by fall 1980; COA commenced Dec; 100% fixed May 1982. Honeywell admitted technology available well before this comp, but not cost/consumer efficient.  Judgment for Π reversed/remanded for new trial. 

ROL:
test for nuisance per accidens: reasonableness of conducting it in the manner, at the place, and under the circumstances shown by the evidence

· intention doesn’t matter

· priority of occupation and location = circumstance of considerable weight

· std of “normal persons in a particular locality” used to measure nuisance

notes: 

Nuisance—Balance factors, don’t have to prove each one

1. Amount of harm caused

2. whether Δ’s use was socially beneficial

3. cost of mitigation to Δ?

4. who was there first?  

5. time, place, matter, circumstances of Δ’s use? 

Defenses in area of nuisance: 

1. unusually sensitive use

Restatement (2d) of Torts § 826(b) re: remedies: 

a. Π may obtain injunction against Δ’s conduct when: 

Δ’s conduct is unreasonable (causes more harm than good) and Δ causes substantial harm to Π

b. Π may obtain damages but no injunction if: 

Δ’s conduct is reasonable but the harm to Π is substantial so that it is unfair to burden Π with the costs of Δ’s socially useful conduct

c. Π is entitled to no remedy if: 

1. the harm to Π is not substantial; or

2. Δ’s conduct causes more social good than harm, and it is not unfair to impose the costs of Δ’s activity on Π; or

3. the imposition of damages would put Δ out of business and avoiding this result (because of the social value of Δ’s conduct) is more important than preventing the harm to Π

d. Π is entitled to a purchased injunction if: 

Δ’s conduct causes more harm than good; but it is fair to impose the cost of shutting down Δ’s activity on Π (for example, when Π comes to the nuisance)

case: 
Fountainebleu v. Forty-five Twenty-five (FL 1959)

facts:   Proposed addition to Fbleu hotel will cast shadow over cabana, pool, sunbathing areas of Eden Roc hotel. ER seeks to enjoin Fbleu from building, claiming it will interfere with light and air and cast shadow of such size as to make beach wholly unfit for use and enjoyment of its guests.

ROL:
no legal right to free flow of light and air from adjoining land.  Where a structure serves a useful and beneficial purpose, it does not give rise to a cause of action, even though it causes injury to another by cutting off the light and air and interfering with the view that would otherwise be available in land’s natural state, regardless of the fact that the structure may have been erected partly for spite.

sic utere tuo =  one must use his property so as not to injure the lawful rights of another

· Law and Economics

· descriptive analysis: legal doctrine as a set of rules that promote economic efficiency

· prescriptive/normative analysis: uses the critereion of economic efficiency to help determine what the legal rules should be

· Market transactions occur when the owner of an entitlement is willing to sell it at a price that a buyer is willing and able to offer

Elements of a market transaction: 

· initial distribution of property rights

· offer price by nonowner 
\

· asking price by owner

/

Definitions of efficiency:

· a change is Pareto superior if someone gains by the change an don one is injured or made worse off by it

· a situation is Pareto optimal if no further exchanges can be made that are Pareto superior

· A change is wealth maximizing if the benefits of the change outweigh the costs. 

· most often used; goal is to choose legal rules that increase efficiency in the sense that the benefits to society as a whole from the new rules are greater than the costs of moving to those new rules.

Traditional externalities analysis: 

· externalities are costs imposed on third parties by legal actors that are not taken into account in the actor’s own revenue-cost determination

· The goal of efficiency analysis is to maximize social wealth; a party’s private cost-benefit calculation should match the social cost-benefit calc, which may require party to internalize is external costs (by requiring party to account to society for the harm it causes)

· rights argument: those who benefit from an activity should not impose costs on others; property should be used so as not to harm unfairly the legit security interests of the neighbors (sic utere tuo)

· social utility/efficiency argument: economic actors should internalize their external costs to promote efficiency

The Coase Theorem:

I. If there are no transaction costs, it does not matter which legal rule is chosen because any legal rule will produce an efficient result. 

II. In the presence of transaction costs, the choice of entitlements by the courts may have an effect on efficiency.  The courts may increase efficiency by assigning entitlements to the parties who would purchase them in the absence of transaction costs.

Arguments against/objections to efficiency analysis:

1. efficiency is a function of the initial distribution of wealth

2. offer/asking problem

3. offer/asking problem and externalities

4. difficulty of defining “voluntary” exchange

5. the difficulty of identifying transaction costs

6. efficiency has a conservative bias

7. commodification

case: 
Prah v. Maretti  (WI 1982)

facts:   Π’s house constructed 1978-9; solar collectors on roof for heat/hot water. Δ thereafter bought adjacent plot of land; Π requested Δ to build his home add’l distance away from prop line; Δ did not agree. Π was first to build in subdivision.  Ct. rules that private nuisance law is applicable to the case (where sunlight used as energy source) and Π has stated a claim upon which relief can be granted (despite fact that Δ followed local zoning rules)

ROL:
private nuisance: “nontresspassory invasion of another’s interest in private use and enjoyment of land”

Rat: 
a) land use regulated for general welfare; b) sunlight as energy source signif for owner and society; c) need for easy/rapid dev

· Nuisance: Reasonableness doctrines for land use disputes

	Π veto rights

(absolute security)
	Reasonableness doctrines

(“it depends”)
	Δ privilege

(damnum absque injuria)

	· Easement for lateral support of land
	· Nuisance doctrine
	· Common enemy rule for diffuse surface water

	· Prior appropriation of water (veto rights in first user)
	· Negligence (lateral support of structures)
	· No easement for light and air

	· Natural flow doctrine for diffuse surface water
	· Reasonable use doctrine for water
	· Free use or absolute ownership of groundwater

	
	· Malice doctrine for spite fences
	


* For outline of policy arguments, see pages 349-357 *

servitude : legal device that creates a right or obligation that runs with the land (ie, passes automatically to successive owners)

· dominant estate: land benefited by servitude

· servient estate: land burdened by servitude

license: permission to use land that is informal and revocable at will by owner; not transferable

easements: affirmative rt to do something on someone else’s land

restrictive covenants: restrictions (negative) or obligations (affirmative) regarding what one can do on his own land

equitable servitudes: almost same as restr covs (diffs regarding proof and remedies)

Parol evidence: any extrinsic evidence, whether written, oral, behavior, circumstantial, outside of the language of the writing we’re interpreting

	Easements
	Covenants

	Implied Easements: 

1. Prescriptive: same as AP except use, not possession

2. Easement by estoppel: 

a. license PLUS

b. reliance

a. Constructive trust: 

b. Δ wrongfully deprives

c. Π from right/benefit

d. by mistake, fraud, breach of faith or confidence

3. Easement implied from prior use

a. previous common ownership

b. prior to splitting the parcels common owner derived benefit that was obvious, continuous, etc. 

c. reasonably necessary

4. Easement by necessity: 

a. prior unity of title AND

b. necessity


	Negative: Something you cannot do with your own property

Affirmative: something you have to do with your own property

- - - - - - - - - - - - - - - - - - - - - - - - - - - 

Express: 

1. Real Covenant:

a. writing

b. intent to run with the land

c. notice

d. touch and concern

e. privity

i. horizontal

ii. vertical

2. Express equitable servitude:

a. writing

b. intent

c. notice

d. touch and concern



	Express easement: Uber-analysis

a. Language

b. intent

c. policy
	Implied covenants / implied reciprocal negative servitude: 

a. some of the properties have an express covenant AND

b. intent as shown by existence of general plan of development




· Easements by estoppel (irrevocable licenses)

reliance: one party relies on something—promise, situation, set of circs—to such an extent that that reliance estops (prevents) other party from withdrawing/changing circs

case: 
Holbrook v. Taylor  (KY 1976)

facts:   Action to establish right to use of a roadway.  1942 Δ/appt bought prop. At all times up to 1965, use of rd was by permission of Δ. appees used rd as ingress/egress for workmen, etc, during construction of house; cont to use rd thereafter. appt/Holbrook gave appees perm to use and repair rd==widened it, put in culvert, graveled ($100). 1970—Holbrook tried to secure writing from appees to relieve him from responsibility for damg that might happen on rd.  Finding for Π. 
ROL:
estoppel: where a license is not bare, naked right of entry, but includes the right to erect structures and acquire an interest in the land in the nature of an easement by the construction of improvements thereon, the licensor may not revoke the license and restore his premises to their former condition

· Constructive Trust

case: 
Rase v. Castle Mountain Ranch  (1981)

facts:   cabin sites owned by Rock Creek (Tavenner) until 1972; sold to Ward; transferred to Castle Mountain Ranch (owned by Ward). Cabin owners (since 1922) built and improved summer homes on prop owned by Tav with his consent and permission. Good relations for < 50 yrs bt ranch owners and cabin owners. Starting in 1963, cabin owners signed “license agreements”, which included a termination provision (p. 368). Tav never served notice of term upon any owners, although up to 72, many breaches of license. Tav refused Ward’s request to terminate cab owners during sale negotiations; 1973, Ward terminated all of licenses . 
Holding: 1) did not reflect true intention of parties; you can look beyond the license agreement at what each of the parties intended.  2) the conduct of the landowners resulted in a constructive trust (constructive fraud—gave Πs impression that situation wouldn’t change)
dispo:
(affirmed trial court: conduct of predecessor owners created constructive trust, which was imposed on Ward as an equitable lien on prop in favor of the cabin owners) Granted cabin owners choice: receive pmt for cabin structures and fixtures  or continue to occupy until 12/31/87

· Easement implied by prior use
case: 
Granite Properties v. Manns  (1987)

facts:   Π claims two easements: one to rear of shopping center for deliveries, the other for ingress/egress over driveway to parking area of apt complex.  Issue is whether, in conveying Parcel B to Δ, Π retained easements by implication over the driveways in question (separating their props) 

ROL:


Easement by necessity: 

· owner conveys to another an inner portion of his land which is entirely surrounded by lands owned either by the grantor or grantors plus strangers

· grantee found to have right-of-way across the retained land for ingress/egress

Easement implied by preexisting use (“quasi-easement):

· owner of entire tract/two + adjoining parcels, where one part derives from another a benefit or advantage of an apparent, continuous, and permanent nature, conveys or transfers part of the prop

· three elements: 

· previous common ownership and subsequent conveyance/transfer separating that ownership

· before conveyance, owner used part of united parcel for the benefit of another part, and this use was apparent/obvious, continuous, and permanent

· claimed easement is reasonably necessary and beneficial to the enjoyment of the parcel conveyed or retained by grantor/transferor

Restatement: 8 impt circumstances from which inference of intention may be drawn:

· whether claimant is conveyor/conveyee

· terms of conveyance

· consideration given for it

· whether claim made against simultaneous conveyee

· extent of necessity of easement to claimant

· whether reciprocal benefits result to conveyor/ee

· manner in which land was used prior to conveyance

· extent to which prior use was/might have been known to the parties

· Easement by necessity
case: 
Finn v. Williams  (IL 1941)

facts:   1895: C. Williams conveyed 40 of his 140 acres to T. Bacon; Πs acquired 40 acres in 1937; Z. Williams (Δ) inherited 100. Only available means of egress from/ingress to Π’s land to a highway/market is by means of rt of way thru Δ’s land (unless permission be obtained to go through land of strangers). 

ROL:
where an owner of land conveys a parcel thereof which has no outlet to a highway except over remaining lands of the grantor or over lands of strangers, a way by necessity exists over the remaining lands of grantor

Difference bt reliance and necessity: 

· reliance can be proven by necessity or the building of structures or other types of improvement on/in connection with the right of way

· the evidence can be the same in some cases

· Express easements
case: 
Cox v. Glenbrook  (NV 1962)

facts:   Quill sold prop to Cox and Detrick, who plan subdivision of permanent homes. Surrounded on 2 sides by Glenbrook property; Quill easement only means of ingress/egress.  Glenbrook is seasonal resort seeking atmosphere of “peace, seclusion and quiet”. Main road only means of in/egress. Cox wants to use back road, but it’s fenced off. 

holding:  trial ct erred in declaring that use of the Quill Easement would constitute unreasonable burden upon servient estate.  Easement is appurtenant to dominant estate; Cox may improve/maintain easement but not widen it; owner of servient estate has right to relocate way at its own expense and barricade golf course rd; owner of ease may not cause undue burden upon servient estate

express easements: 

granted in writing, by deed or other means

can run with the land, like implied easements, but in that case need:

1. writing

2. intent

i. evidenced expressly, ie in a writing “this easement runs with the land” 

ii. implied

3. notice

i. actual: subsequent owner knows about existence

ii. inquiry: visible signs of use by non-owners would lead reasonable buyer to do further investigation to determine if there’s an easement

iii. constructive: future owners should know because it’s recorded in deed which, recorded properly, should be in chain of title

case: 
Henley v. Continental Cablevision  (MO 1985)

facts:   1922—Π’s predecessors as trustees expressly granted rt to construct and maintain electric, telephone, and telegraphic service over te rear five feet of all lots in the subdivision and to grant easements to other parties for the purposes of creating and maintaining such systems. Trustees conveyed easements to Southwestern Bell Telephone and Union Electric. 1981/2—Δ exercised licenses acquired from both utilities to enter upon easements; erected cables, wires, and conduits for the purpose of transmitting tv progs.  Court found that easements granted to SBC and UE were exclusive and apportionable.

ROL:


easement in gross: 

belongs to the owner independently of his ownership or possession of other land;

· if servient owner retains priv of sharing the benefit conferred by easement, it is “common” or non-exclusive and not subject to apportionment

· if rts granted are exclusive of the servient owner’s participation therein, divided utilization of the rts granted are presumptively allowable

Restatement (3rd) § 5.9: 

easements in gross can be divided unless:

a) this is contrary to the intent of the parties who created the easement or 

b) the division unreasonably increases the burden on the servient estate

· Express real covenants
case: 
Whitinsville Plaza v. Kotseas  (MA 1979)

facts:   K sold land to trust (next to retained parcel); deed contains non-compete covenant; trust set up discount store then sold parcel to Plaza. K leased retained parcel to CVS, which set up discount store. Π claims that Δ breached anti-competitive agreement (deed restrictions); issue not whether covenant existed, but rather whether it ran with the land; both parties had conveyed their interests (to some extent) to others, after cov was given/established. 

ROL:
reasonable covenants against competition may be considered to run with the land when they serve a purpose of facilitating orderly and harmonious development for commercial use

Privity

· Horizontal: relation bt original covenanting parties: one piece of prop burdened for the benefit of another.  Generally 2 ways to establish horiz priv:

· Mutual:

· LL/T relationship: one party passes on right in its land to 2nd party; right is partial in that covenantor still retains some rts to land

· mutual easements—rts to use each others’ parcels 

· in this case, mutual privity missing—so no real covenant

· Instantaneous

privity can be created at the instant of sale (when cov is in deed and when it at least impliedly states that it’s intended for benefit of grantor)

· Vertical: benefits and burdens run to succeeding owners: K and CVS ; T and P

· must exist on both sides in order for the thing to be enforceable as a real cov running with the land

· here, strict vert priv did not exist on one side (CVS)

· only exists if interest in land is completely conveyed 

· under Restatement 3rd (2000), lease would be enough—uses “possessors” instead of true owners

· strict vert priv exists on the benefited side in this case

Touch and concern: 

· both benefit and burden must meet this element

· SJC overrules precedent—Norcross, which relies on only phys advantage as definition/requirement of touch and concern

· Burd side (K): how they can use the land

· Ben side (T):

· a) increases market value of parcel—more valuable piece of land with noncompete; 

· b) improve enjoyment of land (incl non-economic enjoyment); 

· c) promote orderly and harmonious development for commercial use

· old rule (overruled by this ct) required that there be a direct phys advantage to the dom estate (eg, water from burd estate used to irrigate ben estate)—too narrow for this 

· 416: K promised not to operate disc store, but allowed to operate drug store; ct says nothing about what T promised not to operate (no evidence that it’s a mutual non-compete)

Restatement (3rd): 

· proposes formally abolishing privity requirement because: 

· law of priv developed complicated technical limitations unrelated to policy concerns

· never required under equitable servitudes law to obtain an injunction to enforce servitudes

· Interpretation of ambiguous covenants
What does court look at, other than language? 

modern trend: even if all elements of real cov/eq serv are met, if cov’s lang is ambiguous, we are going to use uber-analysis and consider intent of parties; in doing so, going to consider public policy

Pub pol args often made in this area (also see 466)

· getting rid of cov may increase alienability in prop; refuse deadhand control in limiting marketability

· but: covs promote alienability around burdened prop (ie, benefited) bc people enter into transaction with reliance on its protection

case: 
Blevins v. Barry-Lawrence County Assoc. for Retarded Citizens  (MO 1986)

facts:   Π claims that Δ’s home for retarded persons violates restrictive covenant on lot that limits it to residential purposes only. Court ruled that restriction applies to structures and not use, and thus found for Δ. 

Rat: 
Restrictive covenants are not favorites of the law; courts should give effect to the intent of the parties as expressed in the plain lang of cov, but when there’s ambiguity or doubt as to the meaning, should be read narrowly in favor of the free use of property.

· Implied reciprocal negative easements
case: 
Evans v. Pollock  (TX 1990)

facts:   land owned by Hornsbys and McCormicks; decided to build subdiv; divided into 7 smaller parcels to easier manage. Each deed contained restr cov: a) no bus/comm. use; b) res use w/one dwelling per lot; c) restr can be changed by 75% of prop owners w/in subdivision.  Horns sell hilltop for the purpose of building the marina, club, condo dev; other owners sue to prevent Horn devisees from conveying prop w/o such deed restrictions. Issue: whether all tracts intended to be subjected to restrictions. 

holding: general plan or scheme only applies to well-defined similarly situated lots that are subject to written covenant.  Here, refers to lakefront props: thus, marina okay on the hilltop, but not on lakefront props.

· Changed conditions
case: 
El Di, Inc. v. Town of Bethany Beach  (DE 1984)

facts:   Beach town—restr covs ban sale of alcohol.  Holiday House applied for liquor license, granted in 82 (although brown bagging common for at least 20 yrs). Town sought to enjoin sale of alc. 

ROL:
A court will not enforce a restrictive cov where a fundamental change has occurred in the intended character of the neighborhood that renders the benefits underlying imposition of the restrictions incapable of enjoyment

Ways for termination (or in Restatement 3rd state, modification) of cov: 

· public policy (466-7): alienability, discrimination...

· Acquiescence, abandonment, unclean hands (474): toleration (cov hasn’t been enforced)

· private agreement

· marketable title

· merger (same person ending up with both props)

· estoppel (reliance on non-enforcement by the servient estate)

· laches (cov has not been enforced for signif amount of time—delay—and reliance and toleration)

case: 
Blakely v. Gorin  (MA 1974)

facts:   Π plans to build 285 ft-high apt bldg w/12 story bridge connecting to Ritz; will contain restaurant, shopping, etc, and underground parking. 32 of the apts in Δ’s bldg derive their principal light and air from one window in each apt on the alley; bridge would decrease direct sunlight available to apts.  Court holds that even though restriction is not obsolete, it shall not be specifically enforced and awards monetary damages in lieu of injunction.

Restatement §563 (1944): 

· enforcement denied (without compensation) if the harm done by granting the injunction will be considerably disproportionate to the benefit secured



Brief rundown of terms: 

executory interest: future interest in a third party that would divest or cut short an interest in either the grantor or a prior grantee

fee: 
 tenant’s holding

fee tail: estate by which the land would descend to the lineal heirs of the grantee until the line ran out, at which point it would revert to grantor

freehold: all ownership interests other than LL/T

nonfreehold: LL/T relationship

Trust : property arrangement in which ownership rights are controlled by one person (trustee) for the benefit of another identified individual (beneficiary)

Estates System: Freehold interests

	
	Present Interest
	Language
	Future interest in grantor
	Future interest in third party

	
	Fee simple absolute


	O to A

O to A and her heirs

O to A in fee simple
	None
	None

	Defeasible fees
	Fee simple determinable


	so long as

while

during

until

unless
	Possibility of reverter
	None



	
	Fee simple subject to condition subsequent
	Provided that

on condition

but if
	Right of entry for condition broken (or power of termination)
	None



	
	Fee simple subject to executory limitation


	Until (or unless)...then to...

But if ... then to...
	None
	Executory interest

	
	Life estate


	For life
	Reversion
	remainder


Summary: 

I. No future interest: fee simple absolute

II. Defeasible fees
A. Future interest in grantor or her heirs

1. Automatic transfer

a. current interest: fee simple determinable

b. future interest: possibility of reverter
2. Transfer only if future interest owner asserts her interest

a. current interest: fee simple subject to condition subsequent

b. future interest: right of entry
B. Future interest in third party

1. Current interest: fee simple subject to executory limitation

2. Future interest: executory interest
III. Life estates

A. Current interest: life estate
B. Future interest

1. In grantor: reversion
2. In third party: remainder
a. vested remainders

i. absolutely vested remainder

ii. vested remainder subject to open

iii. vested remainder subject to divestment

b. contingent remainders

i. condition precedent

ii. unascertained person

· Fee simple vs. defeasible fee
case: 
Wood v. Fremont County  (WY 1988)

facts:   1948: warranty deed conveyed land to F.C. for: “for the purpose of constructing and maintaining thereon a County Hospital in memorial to the gallant men of the Armed Forces”. Hosp operated until 11/18/83, when Δ sold land.  1984: private operator moved hosp to new facility and put land up for sale. Court held that the deed doesn’t clearly state an interest of the grantors to retain a discretionary power to reenter the land if the land ceased to be used for the stated purpose.

ROL:
Language of conveyance must clearly state grantor’s intent to create discretionary power

case: 
Cathedral v. Garden City Company  (NY 1999)

facts:   1891: Stewart sold parcels to Cathedral with restrictions: no power to grant, convey, mortgage prop...only for use connected with religious/edu purposes. 1893: Stewart sold other parcel to Company, which included “rights/title/prop and interest of Stewart heirs, or any of them in and to any reversion or remainder in all the lands conveyed to Cathedral”. 1993: Cathedral filed for bankruptcy and had to sell its prop to recover losses.  Ct held that although there was right of reentry, the Company as assignee couldn’t enforce it bc when the deeds were made, right of reentry/reacquisition was not assignable, devisable, or descendible

· Fee simple vs. life estate

· diff bt defeasible fee and life interest?

· life estate terminates upon present owner’s death

· DF: present estate terminates on some occurrence other than current owner’s death

case: 
Edwards v. Bradley  (VA 1984)

facts:   Lilliston died 1969. Will devised farm to daughter Jones upon condition that she keep the devise free from encumbrances; if she attempts to encumber/sell her interest (including use by creditors to satisfy debts), the gift/devise shall be vested in Jones’s 6 kids in equal shares fee simple. 1979: Jones tried to have kids execute agreement to consent to her selling farm; daughter Bradley declined. 1980: Jones died; left Bradley $1 and directed that farm be sold with proceeds distr equally among other 5 kids.  Issue is whether testatrix devised fee simple estate or a life estate in real property.  Court affirmed lower ct’s ruling that Lilliston will created life estate with remainder to 6 named kids.
ROL:
Generally, a condition totally prohibiting the alienation of a vested fee simple estate or requiring a forfeiture upon alienation is void; but a conditional limitation imposed upon a life estate is valid

· Regulatory rules

Common law and statutory regulation of future interests includes:

1. rule prohibiting the creation of new estates

2. rule against unreasonable restraints on alienation

3. rule against perpetuities

4. interpretive rule prohibiting waste of present estate

5. prohibition on invalid racial conditions

6. rule against unreasonable restraints on marriage

case: 
Johnson v. Whiton  (VA 1984)

facts:   Royal Whiton gave/devised/bequeathed 1/3 of land to ΔWhiton, remaining 2/3 to other 4 grandkids. 5 grandkids executed and tendered deed to Π, but it was refused on ground that ΔWhiton couldn’t convey a fee-simple absolute.  Issue is whether deed gave ΔWhiton only a qualified fee and whether by that qualification she is unable to convey a fee simple—court said NO, ruled for Δ. 

ROL:
A man cannot create a new kind of inheritance.

case: 
Moore v. Phillips  (KS 1981)

facts:   Brannan received life estate from husband’s will, of farmland with farmhouse, with remainder interest to Moore (and her son). Bran lived in farmhouse till 1964; from 1965 on, no one resided in the house. 69-71 leased to remaindermen, but did not reside there, although did inspect it. 1973: Bran applied for voluntary conservatorship bc of phys infirmities. died 1976; left estranged Δs out of will.  Δs filed claim for damages from waste; Π raised defenses of laches, SOL, abandonment.  

hold:
where there’s permissive waste, remaindermen don’t have oblig to sue before end of present estate; laches is delay that works a disadvantage to another; here, wife not disadvantaged by remaindermen waiting to sue

waste: material damage to or loss of prop, caused by neglect (permissive) or misconduct (voluntary)


case: 
Appel v. Presley Companies  (NM 1981)

facts:   1979: Presley recorded replat for subdiv with County clerk. 10.8.82: Presley recorded restr covs incl all land shown on plat. 11/82: Appels met with Pres re:purchase of lot; allege that restr covs were used as sales tool in selling the lot. 1984: Architectural Control Comm executed amendment of restr cov, deleting nine lots from effect of cov (sold lot to Wolfe, who wants to build townhouses).  Πs seek to enjoin Δ from building on land included in orig restr.  Court reversed lower finding for Δ.
Holding: Determination of whether the exceptions were reasonably exercised or whether they destroyed the covenants requires resolution of a factual matter and, therefore, the SJ must be reversed and testimony should be taken accordingly.  Also, if it is found that the exceptions were applied in an unreasonable manner, thereby breaching the covenants, the trial court should apply the doctrine of relative hardships
ROL:
doctrine of relative hardships requires that these factors be considered when considering injunctive relief: 

1. character of interest to be protected

2. relative adequacy to the Π of inj in comparison w/other remedies

3. delay, if any, in bringing suit

4. misconduct of Π (if any)

5. interest of 3rd parties

6. practicability of granting and enforcing the order or judgment

7. relative hardship likely to result to the Δ if an inj is granted and to the Π if denied

· Racially restrictive covenants

case: 
Shelley v. Kraemer  (MO 1948)

facts:   1911: thirty of thirty-nine owners (owning 47 of 57 parcels) of prop along Labadie Ave in St. Louis signed agreement, which restricted use of that land to white people only (for 50 years).  8/11/45: Shelley (black) bought (warranty deed) parcel from Fitgerald. 10.9.45: Πs brought suit to revest title in immediate grantor. . 

Issue: whether Δs have been denied the equal protection of the laws, deprived of property without due process of the law, and have been denied privileges and immunities of citizens

· given that these cases do not involve action by state legis or city councils, whether they are violations of 14th amendment

· whether enforcement by state courts of the restrictive agreements in these cases may be deemed to be the acts of those States; and, if so, whether that action has denied the Δs the equal protection of the laws of the amend

Holding: 

· standing alone, restr agreements can’t be regarded as viol of rts guaranteed under 14th amend

· BUT, the action of the states to which the amendment has reference includes action of state courts and state judicial officials

· thus, court enforcement is a violation of 14th


· modern property law tends to view restraints on alienation as subject to a general test of reasonableness
· restraints on alienation of leaseholds are more ikely to be upheld than restraints on alienation of fee interests
case: 
Northwest Real Estate Co. v. Serio  (MD 1929)
facts:   
ROL:


case: 
Horse Pond Fish and Game Club v. Cormier  (NH 1990)

facts:   1954 Π obtained title to parcel free of restrictions.  1958, deeded to two members, who conveyed it back, imposing direct restrictions on alienation, requiring 100% member vote or dissolution of club.  1987 Π registered as charitable corp.  1988 tried for land swap, which Δ (member of HPFGC) voted against (thus knocking down proposal).  Π filed to declare that restr was void as unreasonable restraint. Lower court found restraint invalid. 

Hold:
Issue of Π’s status as charitable entity is material to determining whether reasonableness test applies (usually does not), and thus, whether restriction should be upheld


Tenancy in common:

· O conveys/devises to A and B as tenants in common [with x undivided interest in A and y undivided interest in B]
· each tenant in common (TIC) has right to possess entire parcel—undivided interest

· when tenant dies, rt goes to other tenant

Joint Tenancy

· O conveys/devises to A and B as joint tenants.
· each joint tenant (JT) has the rt to possess the entire parcel

· JTs have traditionally been required to possess equal fractional interests in the prop

· right of survivorship: when a JT dies, her prop interest is immediately transferred to the remaining JTs in equal shares

· formalities of creation: (not all upheld in all states)
· unity of time: the interest of each JT must be created at same time

· unity of title: all JTs must acquire title by the same instrument or title

· unity of interest: all JTs must possess equal fractional undivided interests in the prop and those ints must last the same amount of time

· unity of possession: all JTs must have the rt to possess the entire parcel

· severance: If one JT sells her interest in the land to third party, the joint tenancy is severed, and rts of survivorship destroyed, converting ownership to tenancy in common
· sev only occurs bt selling owner and remaining owners; it does not change the relations of the remaining owners among themselves

· to create indestructible right of survivorship, use form of life estates with contingent remainders: O to A and B as life tenants, with remainder in A if A survives B, and a remainder in B if B survives A
Other points: 

· co owners have the right to partition (physically split land), voluntarily or in court

· rules of tenancy/relationships can be changed by contract (for the most part)

· if it’s ambiguous whether it’s TIC or JT( interpret as TIC

· both JT and TIC free to transfer their interest without consent of co-owner

· fiduciary obligations: 

· must share benefits of ownership

· tenant in possession has no duty to pay rent to a nonpossessing tenant, unless the non-p was ousted
· co-owners have right to share rent paid by third party possessors

· cotenant has right to lese his interest without consent of other co-T

· must share burdens of ownership

· co-owner who exclusively possesses must bear entire burden of expenses

Tenancy by the entirety

· available only to married couples, in about 20 states

· different from joint tenancy in that: 

· co-owners must be legally married

· property can’t be partitioned except through divorce

· in most states, individual interest of each spouse can’t be sold, transferred, or encumbered by mortgage without the consent of the other ( :: right of survivorship can’t be destroyed by transfer of the interest of one party)

· in most states, creditors can’t attach property held through tenancy by the entirety to satisfy debts of one spouse

· Conflicts over rent and possession

case: 
Olivas v. Olivas  (NM 1989)

facts:   husband and wife held home as community prop during marriage and tenants in common after dissolution. Separated June 83; wife filed for dissolution two months later. Distr ct found that husband chose to move out of house to live with a girlfriend. Delay of several years before hub demanded rent from wife. Ct found for Mrs. Olivas. 

ROL:
constructive ouster in the marital setting: 

when the emotions of a divorce make it impossible for spouses to share the marital residence pending a property division, the spouse who therefore departs the residence may be entitled to rent from the remaining spouse. However, if hostility flows from the cotenant out of possession, ordinarily no constructive ouster. 
· Family conflicts over use of common property
case: 
Carr v. Deking  (WA 1988)

facts:   father and son G. and J.Carr held land as tenants in common; leased to Deking on year-to-year oral agreement with 1/3 crop as rent. 86—J.Carr told Deking he wanted cash instead. Deking discussed and executed 10 yr written lease with G.Carr instead, with payment being crops (although Carrs no longer paid part of fertilizer costs) without consent or ratification of J.Carr. April, J.Carr gave notice to Deking that his tenancy would terminate at end of 87 crop year. Ct finds proper remedy to be partition; remands to allow Deking to choose which lease he wants to follow. 

ROL:
A cotenant may lawfully lease his own interest in the common property to another without the consent of the other tenant and without his joining in the lease.  The nonjoining cotenant is not bound by this lease; the lessee becomes a tenant in common with the other owners for the duration of the lease. 
· Death

case: 
Tenhet v. Boswell  (CA 1976)

facts:   Johnson and Tenhet joint tenants. w/o Π’s knowledge or consent, Johnson leased prop to Δ  for 10 yrs with option to purchase. Johnson died 3 months after execution and Π sought to establish her sole rt to possession of the prop as the surviving joint tenant.  

Holding: 
1. because a joint tenancy may be created only by express intent, and bc there are alternative and unambiguous means of altering the nature of that estate, the lease here in issue did not operate to sever the joint tenancy
2. as the lease is valid only in so far as the interest of the lessor in the joint property is concerned, it follows that the lease of the joint tenancy property also expires when the lessor dies
ROL:
A joint tenant may grant certain rights in the joint prop w/o severing the tenancy.  But when such a JT dies, his interest dies with him, and any encumbrances placed by him on the property become unenforceable against the surviving JT
· Divorce
case: 
Kresha v. Kresha  (NE 1985)

facts:   h and w co-owners of 2 tracts of land. h leased lands to son for 6 years w/o consent/knowledge/auth of m. 1980—m found out; filed action for separate maintenance, which father converted into dissolution action; subject lands awarded to mother. deed conveying the lands to the mother was recorded on 8/16/82. son ignored/defied notices sent by m to vacate land.   

ROL:
general rule applies: in the acquisition of property from a fee owner which the purchaser knows to be encumbered by existing lease, purchaser acquires prop subject to the lease
· Tenancy by the entirety
case: 
Sawada v. Endo  (HI 1977)

facts:   11/30/68 Sawadas inj when struck by auto operated by K.Endo; served with notice 10/29/69. 7/26/69 K.Endo and wife conveyed their property (tenants by entirety) to sons S. and T. Endo; deed recorded 12/17/69. No payment by sons; sons knew dad had no liability ins, and that had been in accident; parents continued to reside; 1/19/71 in accident suit, judgment for both Sawadas, total $25K. 1/29/71 Endo mother died. Issue is whether the interest of one spouse in real property, held in tenancy by the entireties, is subject to levy and execution by his individual creditors (first impression)   

ROL:
an estate by the entirety is not subject to the claims of the creditors of one of the spouses during their joint lives


case: 
Sommer v. Kridel  (NJ 1977)

issue: Whether LL has duty to mitigate damages by renting apt out to new tenant.  If not, then what does he get from T? 

If LL doesn’t have duty to mitigate damages, he can recover the difference bt the market rent and the contract rent provided for in the rental agreement with the original tenant, plus the costs of finding a replacement tenant 

Old law: LL has no duty to mitigate damages (Restatement 2nd 1977)

Holding: LL does have duty to mitigate when seeking to recover default payments

case: 
Slavin v. Rent Control of Brookline  (MA 1990)

· although Ts can assign or sublet if lease is silent, LLs can contract around that with prohibition or consent requirement

· here, consent requirement
· issue: whether there’s an implied reasonableness requirement in such a clause? 

· holding: in residential context, ok for LLs to arbitrarily withhold consent for subletting.  No implied reasonableness requirement. 

· why diff for commercial? ( comm. LL could refuse consent and then use that to force current tenant to renegotiate more favorable rate...would give LL unfair bargaining power AND raises issues of alienation

case: 
Blackett v. Olanoff  (MA 1976)

facts: 
LL owns apartment and bar/lounge (adjacent props).  Ts claim constructive eviction as defense to LL’s claim for rent, bc LL had violated their implied covenant of quiet enjoyment. Finding for Ts. 

holding:  intent is not controlling; it’s LL’s conduct that matters (like nuisance situation).  In residential premises, where there is constructive eviction and LL knows of and has ability to control/correct the actions of another tenant that cause the constructive eviction, LL should not be entitled to collect rent. 

Constructive eviction: LL’s interference with T’s quiet enjoyment of premises is so substantial that no reasonable person would stay.  (Usually T has to vacate for this to be successful

Covenant of quiet enjoyment: PFC/defense

1. LL fails to perform some duty (express duty or implied duty—but must be owed to T who’s claiming viol of QE, and may include necessity to control third party)
2. such failure substantially interferes with T’s use and enjoyment of the leased property (could include situation where there’s actual eviction, or could be result of failure to act)
3. Notice (or knowledge) (notice does not have to occur before lease term begins, but duty must exist before leaseterm exists)
4. T vacates w/i reasonable time (majority rule, but not required in all jurisdictions)
Warranty of Habitability PFC/defense--

1. LL fails to maintain the leased premises in “habitable condition” (see codes and common law) (not failure to control, but potential overlaps; “hc”=safe, sanitary manner fit for residents)
2. causation

Restatement 2nd (1977): 

1. Constructive eviction is interference that is “more than insignificant” (rather than “substantial”)

2. LL liable for acts of third parties “performed on property in which the LL has an interest, which conduct could be legally controlled by him”

3. rejects traditional requirement that T abandon the premises before taking advantage of constructive eviction doctrine

case: 
Javins v. First National Realty  (DC 1970)

Issue: 
Whether housing code violations which arise during the term of a lease have any effect upon the tenant’s obligation to pay rent. 

Holding: A warranty of habitability [measured by stds of DC Housing Regulations] is implied by operation of law into leases of urban dwelling units covered by those Regulations and that breach of this warranty gives rise to the usual remedies for breach of contract.

ROL:
Under contract principles, the tenant’s obligation to pay rent is dependent upon the landlord’s performance of his obligations, including his warranty to maintain the premises in habitable condition

case: 
Hillview Associates v. Bloomquist  (IA 1989)

facts:   125 Ts meet informally, develop agenda of specific concerns for health, safety, quality of living at park; established leadership committee: GE Ten. Assoc. (GETA), who contacted Atty Gen’s ofc and state rep.  Mtg bt 5 reps of GETA, Nitz (reg man), and park maintenance supervisor. Another mtg w/Nitz: 5-10 mins; phys altercation bt Nitz and T Davenport. Nitz: ultimatum: sign park rules or be evicted.  Hillview served 30 day notice to Ts present at 4/15 mtg (5). Hview served same Ts w/60 day notice. Ts: claim of retaliatory eviction (ct found for all except Davenport, who assaulted Nitz). 

ROL:
The statute imposes a burden upon the LL to produce evidence of legitimate nonretaliatory reasons to overcome the presumption of retal conduct (temp prox).  Burden of proof then lies w/T to estab affirmative defense by a preponderance of evidence

case: 
Robinson v. Diamond Housing Corp  (DC 1972)

facts:   LL brought suit for eviction for nonpayment of rent; T successfully raised defense of LL’s viol of warranty of habitability. LL then brought suit to end month to month tenancy by providing 30 days’ notice; ct held that T could successfully raise defense of retal evict
Rationale: 

· LL’s args: unable or willing to make legally required repairs on premises necessary to meet housing regs; intended to take house off market

· permitting retal evict claim means that it will never be able to recover possession of its rop

· claims absolute right not to have any tenants

· ct: 

· Edwards defense deals with LL’s state of mind/motive; if actions motivated by desire to punish T for exercising his rights or to chill the exercise of similar rts by other Ts, then impermissible

· unexplained eviction following successful assertion of defense gives rise to presumption of such motive

· LL who evicts T in this case for not paying rent is in effect evicting him for asserting his legal right to refuse to pay rent in uninhabitable conditions

· desire to take unit off market not by itself legit business reason to justify eviction

· LL’s only method of compliance with lower ct ruling is to repair premises

· policy: danger stems from possibility that LLs will selectively take units off market to retaliate against (“make example of”) Ts that assert legal rights


· Discrimination on basis of sexual orientation
case: 
Sprague v. City of Madison  (WI 1996)

facts:   Woman denied as roommate by other women already living in house; screeners aware of P’s sexual orientation, but still offered her spot and accepted her deposit.  Day after, withdrew offer.  P sued.  Ct ruled that MGO applied to housemates. 

ROL:
(statute in question: MGO §3.23—“rt of transfer, sale, rental or lease of housing” to refuse to transfer, sell, rent or lease to any person because of sexual orientation)

· Discrimination against persons with disabilities
case: 
Poff v. Caro  (NJ 1987)

facts:   LL refuses to rent to gay partners bc he claims that gay men are likely to contract AIDS

Issue: 
whether prop owner violates NJ law against discrim by refusing to rent to homosexuals bc the owner fears that the homosexuals may later acquire AIDS

Holding: Yes—a person with AIDS is handicapped person within meaning of law.  Also, the perception of handicap (these men do NOT have AIDS) is covered under discrim stat



Zoning law typically regulates

· use—most intrusive are limited to certain parts of town; others can be layered on top of that

· area—size of lot, size and placements of bldgs

· Prior nonconforming use
case: 
Town of Belleville v. Parrillo’s  (NJ 1980)

facts:   Parrillo’s operated as restaurant/catering prior to 1955, when new zoning ordinance was enacted, which effectively prohibited use of prop as restaurants in the zone where Parrillo’s was situated; but qualified as preexisting nonconforming use and under terms of ordinance, was allowed to remain open. 1978—renovations to restaurant, reopened as disco.  Now open 1 day/3 nights per week, cover charge, several bars, primary use is dance hall, altered lighting, waiting lines, restricted food menu, complaints of noise from neighbors. After renovations, applied for disco license; denied but continued to operate.  Ct found that because of changes, no longer covered by ‘preexisting nonconforming use’. 

ROL:
statute: nonconforming use or structure existing at time of passage of ordinance may be continued upon the lot and any such structure may be restored or repaired in the event of partial destruction thereof


but: should be reduced to conformity as quickly as is compatible with justice—thus nonconforming uses may only be permitted to continue if it is substantially the same kind of use as that permitted at passage of ordinance

· balancing factors to consider:

· substantial change—extensions/replacements

· effect on general welfare of municipality

· Variances
case: 
Commons v. Westwood Zoning Board  (NJ 1980)

facts:   Commons owned only undeveloped plot in est residential area since 1927; Weingarten contracted to purchase on condition that he could build 1-fam home.  Variance needed: 1. Frontage was only 30 ft, where 75 ft was minimum; 2. sq ft was only 5190, where minimum was 7500; Board of Adjustment denied variance. Proposed home would be offered for $55K, compared w/mkt val of nearby homes.  Only 7 homes in compliance; two even built after zoning restriction.  1974—Π had offered to sell lot to neighbor Dineen, but offer price much lower than asking price.  Wein sought to purchase strip of land from other neighbor Butler.  Lower ct judgment for Δ; remanded for consideration of more detailed plan/issues of fairness.. 

ROL:
When an undue hardship is found to exist, the board of adjustment must be satisfied that the negative criteria (manner and extent to which the variance will impact upon the character of the area) are satisfied before granting a variance

· test for variance: 

· undue hardship:

·  (not self imposed)

· unique character of prop that makes hardship

· neg criteria:

· variance does not substantially impinge on public good or purpose of zoning law

· Racially discriminatory zoning
case: 
Huntington branch NAACP v. Town of Huntington  (NY 1988)

facts:   under Town’s ordinance, multi-fam housing permitted only in “R3M Apartment District”—urban renewal area; 52% of residents=minority.  Only one vacant parcel of land zoned R3M.  HHI obtained option to purchase Elwood-Pulaski parcel 1/80, filed joint app with HUD for Section 8 funding—only needed zoning approval.  Because Town had Housing Assistance Plan, Town must consent.  Town Supervisor gave 7 reasons for Town’s opposition (p. 999). 

Holding: The strong showing of discriminatory effect resulting from Town’s adherence to its R3M zoning category and its refusal to rezone the Matinecock site far outweigh the Town’s weak justifications.  Town violated Title VIII by refusing to amend zoning ord to permit priv devs to build multi-fam dwellings outside the urb renewal area and by refusing to rezone M site.

ROL:

· disparate impact = facially-neutral policy or practice which has differential impact or effect on partic group

· PFC: challenged practice of Δ actually or predictably results in racial discrimination/has discriminatory effect

· burden shift: 

· Π establish PFC

· Δ must (1)present bona fide and legit justifications for its action and (2) demonstrate that no less discriminatory alternative can serve those ends

notes: 

· test here developed by Sup Ct, not FHA: 

i. disparate impact test—can be shown using statistics
1. segregation as direct result of law/act of public Δ OR signif greater adverse impact on minority group

2. Δ must present bonafide and legit justification for its behavior AND 

3. show that no less discrim alternative can serve those ends

ii. disparate treatment test

1. requires showing of intent/malice/racial motivation

· court below applied disparate treatment test, not disp impact;  7d circuit said that relevant test was disp impact: not case under 14th amendment—under FHA

· distinction bt disp imp and disp treatment is illusory—ct added element of intent to make distinction easier to see

· here, evidence used to support tests for DI:

i. court focuses on clear segregation (thus looking at harm to community at large—which means you can bring in larger/broader stats)

· town’s response:

i. 7 reasons for refusing—p 1003

ii. ct finds that only two are site-specific, and that there is no evidence to support that those were actually the reason for refusing the zoning recommendations—can’t be post-hoc rationalizations

iii. plan specific: can be resolved by less dicrim alternative of requiring reasonable design mod

iv. site specific: survive plan-spec test; location is what raises questions

· 7th circ: 

· affirm or neg help by town

· intent

last step: Balance: 

so, three step test
1. pfc

2. Δ’s burden

3. balance

· Exclusionary zoning
case: 
Belle Terre v. Boraas  (US 1974)

· village with 220 homes; zoning: family = 1 or more related by blood, adopt, marriage OR two living, cooking together as a single housekeeping unit

· 6 students leased house meant for only families

· claim of violation of equal protection clause (same basis of suit as in huntington)

· if it’s the same basis for suit, why did this case turn out differently from Huntington? 

· test here is different; a law need only be reasonable and bear a rational relationship to permissible state objective
· not about race discrim; about def of family

· here, issues not good enough—values propounded by zoning bylaw and by maj by interp zoning bylaw as fair and rational—all within state’s police power

case: 
NAACP v. Township of Mt. Laurel  (NJ 1975)

· both use and area reqmts have pract effect of excluding low/mod income people from town; relevant tax scheme, where town trying to take advantage of lowest rates

· What rule of law does this ct apply?? 

· interpreting its own state constitution

· interprets state police power pursuant to state const by finding that state’s police pow enhanced by st const’s equal prot and subst due proc clauses to require not just elimination of race discrim but also to require that the state and every munic therein protect the health, safety, welfare, of all of its citizens—incl providing housing

· Affirmative and negative duty:

· can’t use zoning to exclude low/mod income people to live in ANY municipality in state

· must use zoning to create opps to make realistically possible an appropriate choice of housing 

· Mt. Laurel excluded by: 

· only single fam dwellings allowed

· such large min plot and frontage req’ts precluded smaller housing

· even in multi-fam dwellings restricted number of apartments having more than one bedroom (precluding fam use)

· undeveloped industrial-zoned land

· State constitutions
case: 
Charter Township of Delta v. Dinolfo  (MI 1984)

· charter township zoned only as single-fam dwellings

· “family” moved in: hus, wife, kids, six unrelated adults...all members of the Work of Christ Community, nonprofit and federally tax-exempt org chartered by state of Mich.

· town sent notices citing them for having more than one unrelated indiv residing in their homes

· Π’s raised claims stemming from US and Mich Constitutions

· can’t challenge under US consti—against holding of Belle Terre—so use Mich Const

· rational relationship—regular test; strict scrutiny—race discrim test....which one here? 

· same test (rational relationship) but ct here applies it differently

· goals of ordinance to promote fam values, maintenance of prop values and pop and density control(reasonable goals
· BUT classification is not reasonably related to the achievement of those goals

· tightens over- and under-inclusiveness standard (as compared with Belle Terre)

· zoning/police power doesn’t seem to have been limited at all


I. What is property?  A Bundle of Legal Entitlements





The right to exclude: Trespass





The right to use: Labor





The right to use/possess/own: Conquest





Implications of the right to use: Adverse possession





II. What are the sources of property rights?  Who enforces, limits defines the rights to exclude, use, possess (own)? 





Nuisance: Water rights





Nuisance: Support easements





Nuisance: substantial and unreasonable interference with use and enjoyment





measure costs and benefits





Servitudes: Implied and express easements and covenants





III. What is Property, part ii:  Forms of ownership and the right to transfer





Estates





Common interest communities





Restraints on alienation





Concurrent ownership





Leaseholds





Fair housing law





IV. What are the sources of property rights? (part ii):  “Radical” interventions by the state





Zoning





Takings









