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First Possession: Acquisition of Property by Discovery, Capture, and Creation

“Finders, Keepers”

Finders aren’t really keepers. They only hold the property in trust for the true owner. But, finders have rights superior to those of everyone except the true owner.

Armory v. Delamirie (Eng. 1722), p100

1) A chimney sweep’s boy found a jewel, he took it to a goldsmith, whose apprentice stole it. Ruled that the chimney sweep’s boy had a right to keep it as against the goldsmith. Also, you presume the value of the stolen good was as high as possible.

a) Thieves are protected against subsequent thieves - a finder has a right to possession as against everyone except the original owner.

b) May as well protect thieves b/c we can’t distinguish b/t thieves and finders, and we want to stop the “chain of thievery.” 

c) Holding: Finder has property right against all but the rightful owner.

2) Issues

a) Consider property rights in terms of “X has rights with respect to...”

b) Does it matter to the court how the jewel was obtained? Do we care? Does the court care? NO.

c) First in time 

d) Possession

e) Court could get into other spheres—which deserves the jewel. Why does the court protect the first in time?

f) Why doesn’t the rule in Armory state that the first person that finds something has superior claim? Because the real rule is that the 1st owner has superior claim to all other finders except for the true owner

g) Why protect first? 

i) Protects first finder from all claims 

ii) Rule makes sense—simple

iii) Keeps something in circulation (making easier for true owner to find it) 

h) Finding v. stealing: rule of prior possession applies in support of honest claimants

i) Measure of damages—either value at time of conversion versus value of plaintiff’s interest. How does the boy get more than he is entitled to? First, the money value may be more than what it’s actually worth. Second, the boy has the full value of the jewel (though he only has somewhat real ownership). Then the burden is on the defendant, and the damages work as deterrent to the wrongdoer (the jeweler).

3) Scenarios

· What if the true owner re-appears? Money paid to the boy; goldsmith retains jewel. Boy has $, true owner asks for $. What happens? True owner prevails and gets to take the money from the boy.

· Scenario: Boy vanishes with money. Now true owner goes after goldsmith. Does the goldsmith have to pay? What’s wrong with having the goldsmith pay twice? The real issue: who should bear the risk of chasing after the boy? SUBRUGATION: the goldsmith steps into the shoes of the true owner vis-à-vis the boy if he pays the boy AND pays the true (true) owner.

· Bailment (Bailee/Bailor): I give me car to the parking garage attendant. I am the bailor; he is the bailee. They have to use reasonable care with my stuff. I give my clothes the dry cleaner and they send them to the cleaning plant. The cleaning plant loses my clothes and then gives $100 to the dry cleaner for the loss. The dry cleaner closes. Should the cleaning plant pay me again? Two differences: 1. Dry cleaner stood in place of true owner; 2. Cleaning plant did not take the clothes. Involuntary bailee. When picking the dry cleaner, you choose the dry cleaner and you assume some risk (you share responsibility); 

· Chimney sweep steals the jewel. Now what? Goldsmith buys from the thief. Should he have to pay the true owner? Yes. Because the goldsmith bears the risk when buys from a thief (alternately, we can also argue that we should protect good faith purchases). Either way, the goldsmith bears the risk.

4) Issues to consider

· Who should bear the risk?

· What is the rule trying to accomplish? What are the underlying instrumental ends that the rule is made for?

· How did the court frame issues, what it has to do with result and how common law develops?

· How did court use precedent—how did they use the case? How should they have used the cases? 

· What was the reasoning of the court?

· How should the case have been decided? How should the issue be framed? How should the precedent be used? 
Hannah v. Peel (Eng. 1945) p. 103: Protecting Locus Owners

5) Soldier quartered in a house in which the owner never lived found a brooch, and the homeowner claimed possession of the brooch. Peel owns the property; Hannah sues claiming that he found the brooch

6) Expectations of whether a homeowner owns what’s on his or her property differ. Here, the court held that while the soldier had no rights against the original owner, and the homeowner normally owned everything on her land, here the homeowner hadn’t really established possession of the land and so the brooch should remain with the soldier. 

7) How is the issue formulated? Possession of the brooch How could the issue have been formulated? What result might promote honesty and return to the true owner? Expectations of owner should be considered. When I buy a house, I expect to be able to have that house and everything on it. Also should consider expectations of owner of real estate. 

McAvoy v. Medina (Mass. SJC 1866) p. 110: Lost vs. Mislad

8) A woman leaves a pocketbook, and P (a customer) picked it up and turned it in to D (shopowner). P came and asked for the money three times, but D refused. Court ruled that the property was not lost, but “mislaid,” and the D had a duty to hold it in trust.

9) Issue: Whether finder has claim against all world when item is not actually lost.

10) Holding: P acquired no original right to property

11) Policy: let’s increase the chance that the true owner will get their property back.

12) Related Cases

a) Bridges v. Hawkesworth: property, though found in a shop, was found on the floor and not placed there voluntarily 

b) Lawrence v. The State: court made distinction between property placed by the owner and neglected to be removed and property lost (to place a pocketbook on the table and forget to take it is not to lose it) Lawrence v. The State indicates a better rule, especially as to securing the rights of the true owner.

13) Focus

a) Better to focus on what ends should be accomplished rather than possession v. no possession. 

b) Why protect ownership?

c) Encourage use of resources and encourage people to work (no one will work if they can’t hold on to anything they have)

d) Armory v. Delamirie; does it apply or is it distinguishable? Distinguishable. Wasn’t found on property of one of disputants. Is the claim of the goldsmith stronger than major peel’s claim? Owner of real estate has stronger claim. Major Peel is in better position to return to the true owner.

Johnson v. M’Intosh, p3: Doctrine of Discovery & Firstness

14) Supreme Court of the US, 1823

15) Facts: Action of ejectment from lands claimed by plaintiffs under purchase & conveyance from Pianeshaw Indians and by D under (later) grant from the US

16) Facts showed authority of chiefs and that chiefs were in rightful possession of land. 

17) Issues

a) Whether title to land can be recognized in US courts 

b) Whether Indians can give and whether private individuals can receive such title

c) What issues does the court avoid and why?

d) Did Justice Marshall hold that Indians had been conquered?

e) What rights did Indians retain?

f) Why weren’t Indians first possessors?

18) Highlights

a) P4 “The principle was, that discovery gave title to the government by whose subjects, or by whose authority, it was made, against all other European governments, which title might be consummated by possession.” (between Europeans)

b) “Rights… not entirely disregarded, but to a considerable extent, impaired”

c) Indians could use the land, but they lacked sovereignty; they could not dispose of the soil due to the original fundamental principle—discovery gave exclusive title to those who made it. 

d) Indians were occupants. 

e) Discovery (and not actual settlement) was the standard for title; confined to countries unknown to Christians at the time.

f) Title could be granted in soil and/or right to dominion/government 

g) US agreed with this—Indians could not deed lands (exclusive right to purchase land from Indians was the government)

h) Discovery gave exclusive right to extinguish Indian title of occupancy, either by purchase or conquest. 

i) P8. “An absolute title must be exclusive title, or at least a title which excludes all others not compatible with it.” 

j) Claims to extinguish title have been maintained and established by sword. 

k) P10. “The law which regulates, and ought to regulate in general, the relations between the conqueror and the conquered, was incapable of application to a people under such circumstances.” 

Notes and Questions

· Logical place to begin as legal principles pertaining to real property also apply to personal property. 

· Discovery or conquest? Land referred to as terra nullius or res nullius, land belonging to none. 

· Occupancy theory and the principle of first in time. Grotius—private property to preserve the peace. First in time theory is pretty weak as normative standard; may be “venerable” and “persistent” but it’s not well founded theoretically. 

· Labor Theory & John Locke: deficient theory stating that whatever man has labored on becomes his, “that excludes the common right of other men”. Law of accession when one adds to the property of another. Who is entitled to the final product? Is the other party entitled to damages? Halsem v. Lockwood, where P raked manure into heaps, D came along and took it. P sued in trover and court found for him since it had been abandoned it belonged to the first occupant since he used his labor to enhance it. 

· John Locke and Johnson v. M’Intosh: possessors in the European sense cultivate and improve their land; they mix their labor with it. The Indians didn’t do this. 

· Property and power. Property confers and rests upon power, bestows owners sovereignty over others as their assertions of right are backed up by the government. Chief Marshall’s opinion sanctioned the conquest of Indian lands. Marks of labor on land justifying first right.

First Possession - establishing incentives in the law

Pierson v. Post (NY 1805), p19 First in time, Interloper

19) P(Pierson) found and chased a fox as part of a hunt; D(Post) then stepped in, killed the fox, and carried it away. The court held that “mere pursuit” gave P no legal right to the fox, and D had a legal right to intervene.

20) Always read property holdings narrowly. So here, the holding only applies to foxes on unclaimed land, and rights v. an interloper. It would be different if Pierson owned the land or if it was a beaver.

21) Imagine a continuum along which we reward effort and labor:

22) Pursuit Amount of time in pursuit Reas. prospect Certain prospect Mortal wounding Capture Intent to use?

23) Dissent in Pierson would allow less labor than the majority because the policy goal is eliminating pest. Point? Consider the incentives when making policy. Here, greater certainty provides greater incentives.

24) Does Pierson provide certainty? Arguing “mere pursuit is not enough” decreases the risk of ambiguity. Best ways to do this are:

a) Establish a bright line, certainty 

b) Decrease the number of subjective criteria used

c) Decrease the number of issues. (Dissent would increase - “reasonable prospect”)

d) Wild animals are unowned until they are captured, at common law.

e) Why first possession? Common law approach – clear-act + reward-to-labor = useful labor will be the clear communication of notice (the act). Provides certainty in the law (by providing objective evidence of a claim of entitlement).

25) Rationale for killing = possession

a) Impractical to do otherwise

b) Too much litigation would result otherwise

c) No actual injury resulted

d) Preserve the peace (really? Doesn’t the court sanction jerkiness?)

e) Underlying assumption: policy of killing pests, good to reward most effective hunter

f) Livingston Dissent: rule might interfere with policy. If others can interfere in my hunt, why should I bother?

Do we want certainty in the law?

NO

Unjust in certain situations

Not adaptable to circumstances

Strictness of the rule might favor one group

Inflexible when dealing with changes in circumstances or mores

May not deter over investment

May deter technological innovation.

YES

More likely to lead to equal treatment of people under the law

Less likely to cause mistakes

Allows for more predictability

Protects your investments (the SQ is more stable)

This =more productivity

Transaction costs (no need for prior agreements or for ex post litigation

A more certain rule is more likely to trigger consent notions

First Possession II - using custom to create the law

Ghen v. Rich (Mass 1881), p26

26) Judge legalizes the custom used by whalers of marking their finds so that when they wash up, others can’t take them.

27) Things considered by Ghen v. Rich judge when codifying custom:

a) The number of people affected

b) A smaller number means there’s more likelihood that people have consented to the custom.

c) Law should follow people’s expectations

d) Or else it might just get disregarded

e) It’s worked up until now (because there’s never been a legal challenge)

28) Problems with codifying custom

a) When a small group establishes custom but the actions affect an outside group who has little or no say.

b) Which interests do the custom-makers represent?

c) Custom might not be as recognizable or easily followed as a law.

The Rule of Capture

29) Things to capture:

a) Before domain name statutes were passed, this was a great example of unrestricted capture. This demonstrates the worth of “initial recognition of value” on the continuum of effort above.

b) Geothermal nodes on the ocean floor.

30) A rule of unrestrained capture poses several risks:

a) Over investment in the search (and related search technologies)

b) Over consumption

c) Monopolistic control of resources by the person who gets there first.

d) Tends to reward size and might

e) Tends to destroy natural storage value (oil, gas, or water)

f) Results in less efficient consumption (no consideration for what the cheapest methods of acquisition or extraction would be overall)

g) Where the fugitive resource is captured, then re-released, the capturer has not been held responsible for damage done through the re-release. Hammonds, the slant drilling oil case.

h) Had court addressed policy concerns, it might have wanted to separate the question of original ownership from the question of liability for reintroduction.

31) Class discussion

a) Why is trespass bad?

i) We protect investment, we protect from interference in investment since. No one would invest or work otherwise (taps into Locke’s theory).

ii) Police power & 5th amendment: Keystone Case (1987) exemplified police power, government should pay if columns are to stay (Holmes: even if there’s valid health and safety concern, government should pay)

iii) Hammonds case (it’s like a wild animal!!); Texas American Energy overruled Hammonds.

b) Water in a river, 2 companies vying, who gets it? 

i) Rule of capture: Pierson v. Post, (whoever gets it first)

ii) Rule of reason: Livingston (whoever started it first, as long as completed with due diligence)

iii) Doctrine of relation back 

iv) Distribution is the issue (policy): legislature & regulation rule this area, not judges

More capture and first possession

Keeble v. Hickeringill (Eng. 1707), p30: Competition Productive?

32) P claimed that he had set some decoys on his own pond to lure ducks for hunting, and that D fired guns nearby to drive the ducks away. Court found D liable because he acted out of spite and malice, but said that if he had done it for purposes of business competition, that would be okay.

33) Identical to Pierson - Another “savvy interloper”, question is whether the pursuer had a right to stop interference by others; same underlying policy arguments.

34) But Mr. Keeble doesn’t get any socially acceptable benefits.

35) Pierson cites Keeble as differentiated for rationale soli (you own the land and the animals on it) though this case is really about interference, not ownership

Theories of the origins of property

36) Preserving order

a) Justified by the peacekeeping aspects of property law; but doesn’t really explain why this is the chosen method.

37) Productivity

a) Also doesn’t explain why this is the chosen method, rather than “might makes right,” e.g.

38) Territoriality

a) Property as personhood: What property represents personhood? Money?

b) Nature vs. nurture; this notion of property is culturally determined

39) Political

a) A way to give people the ability to overthrow their government

40) Utility

a) A way to internalize costs as new technology develops (Demsetz)

41) Labor

a) Locke. Locke clearly limits his treatise to situations where his conditions are met, which includes leaving enough for others. I.e., not a market with scarce resources.
b) Copying (as in AP) - labor theory would say this is stealing. But:

i) Problem: What has one person’s labor contributed to a product/piece of property? How do we separate the value of the good inherently (e.g., news) and of the labor? How much did Moore contribute to the advent of a new cure v. all the other donors?

ii) Do you value your labor speculatively or retroactively? What is the cell worth?

· Reliance

· Of people; they can’t enjoy land (and won’t invest in it) if it could be taken away from them.

· Third parties rely on people being able to continue to use their land the way they have been.

· Examples: AP, marital property, first in time rules such as Pierson v. Post.

· Reliance should be reasonable.

· You shouldn’t rely on something if you’re told not to (you’re on notice).
Guido Calabresi

Property rule - the owner has exclusive rights, including exclusion

Protected by an injunction

Liability rule - society can intervene, and pay the owner compensation

Protected by damages

Inalienability rule - the owner retains control at all costs

The Harm Issue/Considerations

· There’s always harm & interference. Courts decide what kind of interference is acceptable.

· Possession is the conclusion that supports the instrumental end; Possession is the label that connects the facts to the result

· Based on what values we protect as society (productive, emotional)

· What about when instrumental ends are confusing?
· Value driven decisions; courts often do not elucidate underlying reasons
· Rule of Increase: offspring always go to owner of mother (Carruth v. Easterling)
· Animus Revertendi 
The communal property problem

42) Say a village of 100 people owns 1000 trees - each person has a 1/100 undivided interest in maintaining those trees. Now say Larry chops down a tree.

43) He bears 1/100 of the cost, and society bears 99/100 - this is the externality.

44) When the rule of capture is at play Larry has externalized the cost of cutting down the tree, so this will lead to over consumption by the first possessor.

45) When benefits are externalized (Larry only gets 1/100 of the profit), this under investment.

46) More problems:

a) Say the trees are v=$20, but future value (present value discounted) is v=$30. Demsetz claims communities can’t take this into account, but individuals can.

b) Why? Transaction costs are too high

c) Transaction costs in general for communal decisions are too high:

i) Identifying owners

ii) Meeting costs

iii) Legal/administrative costs

iv) Enforcement of agreement

v) “Hold Outs”

vi) “Free Riders”
Demsetz is a jive-talking bastard, p40 

· Ambiguity of terms: Does “communal property” mean sharing or with capture?

· Ambiguity in scope of argument: All communal regimes or just some?

· Identification of key assumptions: The rule of capture governs

· Internal consistency of the arguments: Posner and Rose point out that people can’t agree to have private property if they can’t even agree on the sharing rules

· Inconsistent application of standards: He’s not as strict on costs of a private property system

· Failure to account for other interests: What if a communal system increases quality of life by providing a psychological benefit?

· Factual errors: Is it historically and anthropologically correct?
Acquisition by Creation

International News Service v. AP (USSC 1918): Reap what not sown? 

47) INS takes AP bulletins and publishes them as their own news, selling it to their clients. Majority argues that true news is common property, but that these bulletins are the product of labor, and this is about unfair competition. The news is not abandoned, and AP’s actions intervene at the precise moment the AP becomes profitable. Publication is for limited purposes (profitability). Ruled: INS can’t use it for several hours.

a) Based on assumption that news business will collapse otherwise. This is empirical unproven guess that without protection there is no incentive. Don’t really know if this is true. 

48) Brandeis’ dissent: The news is not property b/c it’s ideas. INS isn’t trying to profit from AP’s reputation, just from something they found. They weren’t trying to hurt AP either. Creating new property rights out of a common good has serious consequences; let’s not go there. Brandeis doesn’t want to infringe on “the free use of knowledge and ideas.”

49) Neither can have a property right in the news as against the public; only against each other. “Is there property in the news?” is a meaningless question.

50) AP does get an exclusive right to first publication as against INS.

51) Douglas Baird, Common Law Intellectual Property & the Legacy of the International News Service v. Associated Press. Critique based on:

a) Qualitative difference between tangible & intangible property: we conserve tangible property, intangible property does not run out (News can be utilized by many). 

b) AP doesn’t lose property right: they still have exclusive markets and they still get there first. This has value. 

c) First person may be worse off than if he had an exclusive right to his idea, but the public is better off on the whole. Freedom to imitate does not destroy incentive for people to come up with new devices. 

Cheney Bros. v. Doris Silk Corp. (USSC 1930) p 60: Promotes competition 

52) Silk company steals patterns & undercuts price.

53) Same situation as AP, but court sees it differently; silk isn’t important to society, and mimicking technological innovations isn’t bad. So people should be able to copycat designs. Court says AP is distinguished because it was a very narrow holding. Protecting a design from copy would be an incredible slippery slope problem. (But of course there are patents!) Court applies rules only to chattel, but imitation is fine. 

54) In Smith v. Chanel (9th Cir. 1968) p. 63 the court held that a copyist actually served a beneficial public interest by “offering comparable goods at lower prices.” 

a) Imitation is the lifeblood of competition, which is overall good. 

b) Large expenditure does not itself create legally protected rights (63)

Copying & the Common Law

Property rights in creations arguments, for

· Encourages productivity and innovation

· Protects investment of time, money and brainpower

Property rights in creations arguments, against

· Potential for monopoly 

· Better for overall good to share

Copyrights, patents, and trademarks are covered by legislation resulting in limited monopolies in order to promote competition only lasting for a certain number of years

Persona as Property

Celebrities have “property interest” in their identity, name, likeness, voice, etc. based on right of privacy. 

· Midler v. Ford Motor Co. (9th Cir. 1988) for appropriating identity 

· Vanna White v. Samsung Electronics (9th Cir. 1992) for robot resembling her (though no deception was intended, White had “marketable celebrity identity value”

Moore v. Regents of UC (Cal. 1990) p. 66

Jacque v. Steenberg Homes, Inc. (Wisc. 1997)

1. Facts: Jacque’s would not allow Steenberg to cross land, but they did it anyway; trial court gave 1M in nominal damages, 100K in punitive set asides; Appeals court reluctantly affirmed; SC concluded that when nominal damages are awarded for intentional trespass, punitive damages may be awarded as well. 

2. Rationale: right to exclude is essential. Why?

a. Society should punish & deter intentional trespass, which is even more important than protecting the individual interests.

b. Society should protect integrity of legal system so that individuals have recourse = less likely to “self-help”

State v. Shack (NJ 1971)

55) Constitutionality of trespass statute

a) Extension of Marsh v. Alabama (US 1946); Jehovah’s witness in town center (open to public)

b) D assert amicus curiae supporting their right; court doesn’t go there—constitutional claims not established by definitive holding; also under state statute, there was no trespass in penal statute (can’t ban government workers).

c) Property rights serve human values and are limited by them—no dominion over those on land; these rights are inalienable, can’t be contracted away. 

d) Change over time: accommodation b/t rights of owner and rights of individuals /interest of public 

Acquisition by Adverse Possession

General Requirements in most states: actual possession of the land in question for the duration of the statutory period of limitations on an action to recover possession of land, and that throughout this period her possession was:

1. Open and notorious: actual entry giving exclusive possession (use like an average true owner + exclusive in eyes of neighbors—not surreptitious)

2. Hostile and under a claim of right (related to state of mind + claim of right)

3. Continuous (without interruption) for the statutory period. 

4. Exclusive (in a manner that reflects the possessor’s dominion and control over the land)

NOTE: AP have to pay taxes once they took actual title, it is difficult to say whether they owe back taxes

· Even after SOL has run, TO may still have rights against other trespassers before the SOL has run. 

· AP has no rights against future interests; law only punishes real sleeping owners; fee simple absolute is critical

· An AP who has not yet perfected title still has rights against all others but the true owner. 

Policy Rationales for AP 

1. Evidentiary issue (prompt y use of courts with fresh evidence)+ desire to quiet title

2. Utilitarian idea of rewarding the active party who improves + makes beneficial use of property (no waste)

3. Punishment: Owner has been “sleeping on his rights” = absent owner (owner almost deserves to lose the property)

4. Encourages vigilance; owners to take care of their property and be aware of what is going on with it; owner should police, not the state

5. Promotes repose & stability 

6. Ballantine (118): need for clarity and stability in property rights, recognizes positive + negative aspects 

7. Holmes (119): psychological disassociation between true owner + property when too much time passes as well as possessor’s dependence on land

AP Spelled out (Exam)

The purpose of adverse possession is to give possessors an element of certainty about ownership by eliminating stale claims and to put land to its most productive use. The six elements of adverse possession of real property are (1) actual possession, (2) adverse or hostile possession, (3) open and notorious possession, (4) continuous possession, (5) exclusive possession, and (6) meeting of statutory time limits. 

The first is that ownership must be actual. The adverse possessor must use the land as a record owner would. Applying the facts of this case, …

The second element of adverse possession is that ownership must be open and/or notorious. This means that use of the property must be such as to give the record owner reasonable notice that the non-record owner is occupying the property with possessory intent. …

The third element of adverse possession is that use must be exclusive; that is to say that occupation of the property was not shared with the record owner. 

The fourth element is that use must be continuous. (privity or interruption in chain?)

The fifth element is that possession must be adverse or hostile. If courts use the objective standard, the state of mind of the adverse possessor is irrelevant. The issue is simply: "was there permission?" If there is no permission, under the majority objective test, possession is hostile. Courts apply this rule since the TO has a cause of action regardless of the state of mind of the AP. 

Under the minority subjective test, the courts can look at this element two ways. First, was there permission and was there a mistake. In these jurisdictions, only "good faith" mistake occupancy can yield ownership through adverse possession. 

The second way courts can look at the subjective test is if there was permission and did the adverse possessor intend to claim ownership rights through adverse possession. This has been termed  the aggressive trespass standard. Courts may also look at the state of mind of the record owner. The majority of courts use presumptively nonpermissive, where the adverse possessor must then prove permission. The minority uses presumptively permissive, where the true owner must prove no permission. 

The sixth and final element is that occupation must be for the duration of the statutory period. 

State of Mind Requirement (p. 133)

1. State of mind irrelevant 

2. Thought I owned good faith trespass 

3. Intent to take, though not owner aggressive trespass

a. “Hostility” can be assumed to exist if the other requirements have been met

b. Helmholz (134) says cts will regularly award title to a good faith trespasser and not to an intentional “bad faith” trespasser (Peschell thinks Helmholz is probably right)

c. Patterson v. Reigle (p. 134): aggressive trespassers were given title through AP because the AP was against everyone including the owner unless the owner came forth

4. Attitude of judiciary some judges will view adverse possession = acquisition by theft

5. Current view/old view

a. Presumptively permissive: burden of proof TO to show non-permissive

b. Presumptively non-permissive: burden is AP to show permissive (this is the more common view; even still, Helmholz study finds bad faith usually gets you nothing. 

Van Valkenburgh v. Lutz (p. 120): Adverse Possession

56) Facts: action for ejectment + damages because Lutz was using land bought by P

57) Holding: P won (decision was 4 to 3, split vote affects predictability)

a) Court downplays Lutz’s development of the property said he did not improve land

b) State of mind (125): Lutz said he was not on his own land court says Lutz never made a claim of title

c) Judges are divided about perception of court record + court dislikes adverse possessors

d) Lutz had already acquired title through AP, a disclaimer after the fact should be disregarded

e) Real property has no notion of unilateral abandonment but you can abandon personal property

58) What did Lutz fail to do?

a) Meet the requirement of improvement (subjective like Johnson v. M’Intosh)

b) Show that he had the right state of mind—adverse & hostile (Main doctrine—hostile = hostile)

c) Corollary: 1st suit for prescriptive right weighs in on second suit; dissent says Lutz already had possession even in the first suit

59) After Lutz 

a) Adversity/hostility is less important you can infer hostility if other requirements are met; This reduces or at least does not encourage blatant hostility or actions that are truly hostile

b) The majority in Lutz does not do a good analysis LUTZ CASE IS NOT GOOD LAW (generally)

c) Lutz has continuing significance in terms of its analysis of “improvement” and “cultivation”

d) Gray case cites Lutz to show that “casual” possession is not enough

60) Ewing v. Burnet (p. 131)

a) Ct found AP for periodical digging of sand and gravel, paying of taxes, actions against trespassers

b) AP can exist even if you don’t reside on property and do not use it for a long time

61) Ray v. Beacon Hudson Mountain Corp. (p. 149)

a) Court found AP because P occupied a cabin for 1 month a year, had utility services, maintained property, put up no trespassing signs, prosecuted trespassers

62) Pettis v. Lozier

a) No AP though land used for livestock, gardening, recreation, cars, placed fence + no trespass signs

Color of Title and Constructive AP
Color of title = written instrument, you are a possessor, you have evidence of title (i.e. a deed), but the evidence is defective/invalid

· Some states require color of title to take AP while others are just more lenient if you have color of title 

· Possession under color of title = constructive possession of land the document covers even if not occupied

Problem 1 (p. 137)

· O has possession of 100 acres and A gets 100 through invalid deed and A occupies 40 acres

· A sues claiming constructive adverse possession of 100 acres 

Result: O gets 60 acres under first in time theory, but A gets 40 acres through AP

Manillo v. Gorski (p. 138): State of Mind (Hostility) and Open and Notorious

63) Facts: D added steps to house that encroach on P’s land by 15” – claims title by AP; P claims that D’s possession was not hostile

64) Holding: D won

a) Intentional hostility is not needed assertion of your title = denial of the other person’s title

b) Open + notorious requirement is satisfied only when owner has actual knowledge

c) BUT in cases where no there is no actual knowledge and undue hardship will result owner may have to convey property unless owner can show serious damage will result to remaining land

d) Court doesn’t like Maine doctrine (says mere occupation is not enough, intent to claim title through AP is needed, and says that even though you are acting in good faith you can’t take possession)

e) Limits AP to cases of true adversity and hostility and rewards hostility

Tacking hypo

AP1 takes adverse possession of property for only 5 years THEN AP2 comes in and takes adverse possession for 5 years

Question: Can you tack these 2 sets of 5 years of possession or does each AP have to fulfill SOL individually?

Answer: American law - you can tack as long as there is privity of estate between the 2 APs

 

English law – does not require privity

NOTE: you don’t refer to true owners in terms of tacking

Examples of privity of estate: 

1) If AP1 sells property to AP2 privity exists between AP1 and AP2

2) If AP1 dies and his will leaves land to AP2

Howard v. Kunto  tacking interest, continuity, privity
 Facts:  houses built next to lot deed for- 2 issues: continuous, tacking

 Holding:

· Continuous – summer house ok, acted like t.o.

· Tacking – attach current adv pos year(s) to predecessor’s interest so can come up to statutory period of time.

· Privity - can tack cause of privity

· Privity – relationship between two k parties each have legally recognizable interest in subject matter of k. Squatters have problem tacking cause no privity, no tranfer from one party to the next.

Squatters

· Payment of taxes may be an issue and open and notorious requirement may not be met because squatters try not to be openly seen usually, squatters have a tendency of being nomadic and may have difficulty meeting statute of limitation requirement, they have weak AP claims because they don’t meet requirement of continuity

Improvements (p. 150)

· Common law: improvements simply pass to the true owner (BUT improver could try AP)

· Statute: depending on the statute, removal of the improvement may be allowed or compensation may have to be given for the improvements by the owner or land has to be sold to improver at market value

Disability

· If the true owner is disabled, this will extend the statute of limitations

Government Property

· Government has immunity from AP

Ancillary Doctrines for boundary disputes (p. 142)

These may substitute for AP (particularly in cases where an AP has to pay taxes)

· Doctrine of agreed boundaries - oral contract is good if used for a long time

· Doctrine of acquiescence - if acquiescence for a period (even if shorter than SOL evidence of contract)

· Doctrine of estoppel - if you remain silent in the face of a neighbor’s actions to create a particular boundary or if you act in a way to indicate a common boundary the person that ignores the boundary is estopped

Adverse Possession of Chattel
· The portability of chattel is a big issue and difficulty in attaining agreement on facts in these cases

· Many issues internationally because emerging countries are concerned with protecting their artifacts

· If SOL is expired bars recovery by owner + vests title in possessor

O’Keefe v. Snyder (p. 153)

65) Facts: paintings were stolen from O’Keefe so issue when does SOL begin to run for AP 

66) Holding: remand but court decides the law the lower ct must apply

a) Ct refines AP theory using discovery rule (open and notorious is hard to show with portable items)

b) Due diligence involves notification of traditional agencies

c) Adverse Possession: SOL begins to run when the open and notorious action has taken place

d) Burden of proof – AP has to show that he/she has complied with the requirements of AP

i) Discovery Rule: statute of limitations - begins to run when plaintiff has access to info to support a cause of action

(1) Burden of proof - owner has burden of proving they took due diligence (this will toll SOL)

(2) No due diligence = SOL begins to run from the moment the painting was stolen

(3) Shifts responsibility from possessor (met the tests of AP?) to owner (acted with DD?)

ii) What trial court should consider

(1) Whether O’Keeffe used DD to recover at time of theft   

(2) Whether at time of theft there was an effective method to alert the art world

(3) Whether registering at ADA would put reasonably prudent purchaser on notice 

iii) NOTE: footnote 26: you can’t have a better title than the person transferring to you a person with voidable title can transfer good title to a bona fide purchaser

Solomon R. Guggenheim Found v. Lubell (p. 165)

67) Facts: Lubell had possession of the gouache but Guggenheim was the true owner (had suspected theft by employee but did not report it) claimed that they thought reporting the lost painting would send the painting “underground,” making it more difficult to recover and also might effect reputation of museum.

68) Holding: rejects due diligence ‘cause difficult to define, ct favors true owners and requires “Demand and Refuse” 

a) Once there’s a demand for the property and refusal to return it, the SOL begins to run. Burden on Possessor. 

b) Forces buyers to really check provenance of art they’re buying (burden on owner encourages illicit activity)

c) Refers vaguely to equitable doctrine of laches as remedy if the true owner does not act in good faith in reasonable amount of time

Church of Cyprus v. Goldberg (p. 166)

· D bought mosaics not knowing they were stolen P won (P showed due diligence); Some possibility that officials helped to get mosaics out of the country

Statute of Limitations for Thief (p. 166)  

· In NY the statute of limitations begins running from the time of theft

· This creates an inconsistency in the law allows thief to have better rights than a bona fide purchaser

· Ct of appeals could not address this issue because it was not properly before the court

NOTE: even though statute of limitation is in favor of thief, the thief will be prosecuted upon discovery of his/her theft

Repatriation Act 

· Museum’s with Native American objects must return to them unless they can prove a right of possession = consent from the individual or group that had control over alienability 

GIFTS

 Three elements

Intent

 Must have intent at present.  No intent for future (ie upon death) – requires a will.

Delivery


 Easiest proof – you handed it to them.

 Clear, unequivocal act

.“wrench” from t.o.

 Must be connection between delivery and intent.

Acceptance

Limitations

1. Change mind after requirements of gift met?  No, gift is irrevocable.  Donor cannot change mind.

2. Constructive delivery – (bank book) – donor gave up dominion and control

3. Check written – no gift – rule = only a request to pay, not delivery of money. In writing is not sufficient.  No wrenching feeling in act of giving.

manual (constructive) vs. symbolic delivery

Newman v Bost  

 Facts: life insurance policy, furniture, Van Pelt w/servant girl, keys Causa Mortis – gift in contemplation of death, has to be imminent threat 

of death. Inter vivos – gifts made in life.

 Holding: Won everything at trial, but appellate looked at deservedness (ie servant girl, stepped out of her place)

 Reasoning: 

If capable of manual delivery, must be done (life insurance policy)

Also, looked at intent – if clearly intended her to have, would have done manual delivery.

Lewis – strong box – strong box is about contents.  Life insurance policy not usually in bureau.

Illustration of link between delivery and intent.

Court manipulated legal definition of delivery to pursue truth about intent.

Intent is question of fact for jury.

Delivery is for court to decide.

Constructive and Symbolic delivery
Constructive – court recognized (keys that actually went to furniture).

Symbolic  - court rejected symbolic (keys not representative of items to which they not open) 

If written down in front witness?  Not recognized – not will cause will has very formal requirements.

Symbolic – not recognized in this court.

Arguments 

– key represents ancient symbols (ie mistress of house, key to city etc) court here says no.

Hypos

What if she were wife?  She would get – spouses have dominion and control. No delivery required.

If he had mentioned keys AND mentioned insurance policy “want you to have” – that is valid gift.

If policy in strong box, gives key, box stays where is – no gift cause actual delivery was possible.

reserved life estate/physical possession ( gift to someone?

Gruen v Gruen  

 Facts: father write note to son giving painting.

 Issue:  whether donor who has reserved a life estate and reserved physical possession of property for life, can he make a valid gift?

 Progressive opinion:  clear distinction between title and possession. Title good – as long as delivery of present interest even though no possession.

 Holding:  Gift was remainder interest in painting – title to future interest.

Dad lost right to sell when gave future interest to son.

Court says ok…

Irrevocable transfer of future interest.

Gift of remainder title vests immediately in donee, possession postpone til donor’ s death

Postponement of enjoyment of gift produced by terms of gift, not by nature of instrument (ie will).

Focused on intent – wanted to do what dad really wanted.

- Allowed symbolic delivery (letters) cause cannot physically deliver

a “future interest in painting”

 Hypo: I will give you my jewelry when I die.  Not a gift.

 Hypo: Give gift, but say keep it cause too young, when get older is yours. Yes gift.

Estates in Land - Right to possession

69) No Future Interest: Fee Simply Absolute

70) Defeasible Fees

a) Future Interest in Grantor or Her Heirs

i) Automatic Transfer

(1) Current Interest: Fee Simple Determinable

(2) Future Interest: Possibility of Reverter

ii) Transfer Only if Future Interest Owner Asserts Her Interest

(1) Current Interest: Fee Simple Subject to Condition Subsequent

(2) Future Interest: Right of Entry

b) Future Interest in Third Party

i) Current Interest: Fee Simple Subject to Executory Limitation (we didn’t cover)

ii) Future Interest: Executory Interest

71) Life Estates

a) Current Interest: Life Estate

b) Future Interest

i) In Grantor: Reversion

ii) In Third Party: Remainder

Estate System: Freehold Interests

	Present Interest
	Traditional Words to 

Create Interest
	Future Interest

	
	
	In Grantor
	In Third Person

	Fee Simple Absolute

Lineal & collateral descendents
	“To A”

“And Her Heirs”
	----
	----

	Fee Simple Determinable
	“So long as”

“While”

“During”

“Until”

“Unless”
	Possibility of Reverter
	----

	Fee Simple Subject to Condition Subsequent
	“Provided that”

“On condition”

“But if”
	Right of entry for condition broken (or power of termination)
	----



	Life Estate
	“For Life”
	Reversion
	Remainder

	Fee Tail

Lineal descendent’s only
	“To A and the heirs of her body”
	Reversion
	Remainder


3 kinds of problems: 


(1) How do you deal with ambiguous instructions

(2) What form do you use – must fit into categories

**(3) substantive rules that prevent owners from creating certain types of interest (like rule against perpetuity) 

72) Estates in land developed. - From feudal ages evolved a system of estates in land. The system gradually simplified until all estates had to be one of six types (3 freehold and 3 leasehold). The public policy was that you should be able to sell and do what you please, thus, alienability, the ability to do with land what you will evolved. 

a) Fee simple - A fee simple estate has the potential to endure forever. The granting language was often “to B and his heirs.” It is an absolute grant by the grantor to the grantee with no limitations as to its duration. The occurrence of no event can cut it short (hence, it is absolute). It has the potential of enduring forever (hence, it is simple). Typical language is “to A and his heirs.” 

i) Common law required the phrase “To A and his heirs” to create a fee simple deed. 

ii) Historical development of fee simple- In early feudal times, land was held through a wholly personal and contractual relationship between the lord and the tenant swearing allegiance to him. The tenant held the land only for his life, and the lord expected to dispose of the land as he pleased after the tenants death. 

(1) Through time, the tenants received the rights to inheritability - it was natural for a tenant to wish to pass the holding, including any improvements made by tenant.; 

(2) The right to Alienability - Quia Emptores gave tenants the right to alienate their holdings without lord’s consent

(3) The right of Devisability - land was not devisable at law until 1540, when the Statute of wills was enacted. At that time, the fee simple had three characteristics today associated with it: it is freely alienable by the owner during life; it can be disposed of by will, it will pass to the owner’s heirs.) If none one of these things happen- of the owner of a fee simple dies intestate without heirs-the fee simple will escheats to the state.)

b) Fee tail - A fee tail estate has the potential of lasting forever, but will cease whenever the tenant does not have lineal descendents only to succeed him. This was important in feudal times it was a common mechanism to keep land in the family of the wealthy nobles. This type of estate is recognized in only a handful of American jurisdictions. Granting language was “to B and the heirs of his body.” Fee tails can have remainder. 

c) Life Estate - Estate will end at the death of some person. The granting language could be “to, so long as he lives” or to “b for his life.” At the end of the measuring life, the estate ends.

i) NOTE: if you have a life estate it will necessarily terminate unless you determine what happens to future interest

ii) if A has life estate and transfers A’s life estate to B, B has life estate only for the duration of A’s life every life estate has a future interest must revert back to transferor or remainder to a transferee to calculate value of life estate and remainder you need to know:

(1) How much item is worth 

(2) Life expectancy 

(3) Interest rate

iii) Problems with life estates:

(1) Life tenant can’t sell unless all other interest holders agree

(2) Bank will usually not lend $ on a life estate

(3) Certain actions may constitute waste 

iv) NOTE: you can draft instrument to allow these things 

v) in general life estates should be avoided because property is not stable in modern economy

vi) trusts are better because they are flexible (you can sell, lease, etc.) because it is a fee simple

73) Statutory Rules

a) Modern statutes: statutes function as default rules = you only use them when no valid will

b) Issue: if no issue, then parents; if no parents, then collateral (blood relatives who are not issue or parents (i.e. brothers, sisters, uncle, etc.) NOTE: if no heirs escheats to the state

74) Definitions

a) to die intestate = to die without a valid will that disposes of all property

b) partial intestate = an incomplete will transfers only part of the property 

c) heirs = those blood relations who will take property of decedent

d) illegitimate child you have to prove paternity before inheriting from father, the child can always inherit from mother

e) adopted children = issue

f) children = direct children of the decedent

75) Problems with restraints alienation

a) Makes property unmarketable since it restricts use

b) Perpetuates concentration of wealth

c) May discourage improvements on land

d) May be difficult to get mortgage if moneylenders can’t get land after a default

e) Creditors can’t get property

76) Different Possible types of restrains

a) Disabling restraint – withholds from grantee power to transfer

b) Forfeiture restraint – if grantee attempts to transfer his interest, it is forfeited to another person

c) Promissory restraint – grantee promises not to transfer his interest (contract remedies of injunction and damages)

77) Restatement’s view on restraint

a) Absolute restraint is void

b) Partial restraint of fee simple is valid if restraint is reasonable in purpose, effect and duration

c) Absolute disabling restraint on life estate is void but forfeiture restraint is valid

White v. Brown (p.210): Fee Simple or Life Estate? 

78) Facts: Lide devised her home to White (P), “to live in and not to be sold.” P contended that she received title to the home in fee simple. Brown (D) and the testator’s other heirs at law claimed that the will conveyed only a life estate to P, leaving the remainder to pass Ds by intestate succession. The Chancellor held for Ds and the court of appeals confirmed. P appeals.

79) Issue/Rule : The language of the will is construed to create in P a fee simple interest in the home.

80) Rationale : 1.) Intent was ambiguous, thus rule of construction was applied in interpretation. 2.) The court will apply statutory rules of construction in effect in Tennessee. The statute provides that unless the words and context of the instrument clearly demonstrate an intention to convey a lesser estate or interest. This Tennessee statute is in contrast to the common law presumption that a life estate is intended unless the intent to pass a fee simple is clearly expressed in an instrument. 3.) D did not supply sufficient evidence of an intent to limit P’s interest to a life state. 4.) Doubts should not be resolved against limitation and in favor of the absolute estate. So interpreted, the caveat “not to be sold” expresses an attempt to impose a restraint on alienation of the fee, rather than an attempt to create a life estate. The attempted alienation, being inconsistent with the principle of free alienability of a fee estate, is void as contrary to public policy.

81) Dissent: The admonition that P was to have the house to live in and “not to be sold” clearly and unambiguously creates a life estate, precluding the need to resort to statutory rule of construction.

Baker V. Weedon (p.219): Life Tenant v. Holders Future Interest “Remaindermen”, Judicial Sale

82) Facts : Baker (P) sought order permitting her to sell property against the interests of Weedon’s grandchildren (Ds). Weedon bequeathed by will certain property to his third wife, P. The will gave P a life estate with the remainder interest in P’s children, if any. If P had no surviving issue, Ds were named as beneficiaries. The will expressly failed to provide for Weedon’s children. P remarried after Weedon’s death in 1932 and continued to live on land bequeathed to her. in 1964, the department of Highways sought a right-of-way through the land P was living on. Ds were, at that time, made aware of their remainder interests in the property. P and Ds made an agreement giving P part of the award from the sale to the government. P then sought a court order permitting her to sell the remainder of the land because she needed the money for living expenses. Ds opposed the sale. Although the land was of negligible agricultural value, it was of rapidly increasing commercial value. The chancellor in the lower court approved the sale, finding the property of negligible agricultural value. Ds appealed. 

83) Issue/Rule : A court can approve the sale of property where there are future interests in that property if present interstate needs and is allowed by will to use property’s equity.

84) Rationale : 1. she was only allowed to sell enough of the land sufficient to provide for her reasonable needs. 2. The court of equity needs to preserve the estate from waste or deterioration because of its future interests. 3. The court in this case followed not the test of waste or deterioration, but the test of whether a sale is necessary for the best interests of all parties. The court determined that the best interests of all the parties would not be served by a judicial sale of all the property. 4. Policy considerations emphasize waste because the property has future interests and it has commercial value.

85) Doctrine of Waste - allows recovery b/n consecutive owners - can claim that a party (i.e.: life estate party) is wasting property that is to revert to you.

Defeasible estates : Fee Simple Determinable & Fee Simple Subject to Condition Subsequent 

86) A fee simple can be created so that it is defeasible on the happening of some vent, and the owner of the fee simple then loses, or may lose, the property. If the fee simple is defeasible, it is not absolute. Defeasible fees are most commonly encountered in deeds restricting the use of land. It is usually uncertain when that state or event will end the estate. Looks like fee simple, but a defeasible estate ends and reverts to another. They may last forever or they may end due to an event. There are two kinds of defeasible estates: fee simple determinable and fee simple subject to condition subsequent

a) Fee simple determinable: Fee simple estate that will automatically end if some specified event occurs. This is a fee simple because it may last forever. It is “determinable” because at the occurrence of the specified event, it will automatically end. Typical language is “to A so long as . . .,” “to A while . . . ,” or “to A until . . .” The grantor’s future interest is possibility of reverter. 

b) Fee simple subject to a condition subsequent: Fee simple estate (thus it may last forever), which may be cut short at the occurrence of some specified vent. It does not automatically end, however, the grantor may end it, if he wishes, after the occurrence of the specified event. Typical language is “to A, but if A is ever adjudicated insane, then G has the right to reenter.” The grantor’s future interest is a “right to reenter.” 

87) The difference. The key word is “automatically.” Any fee simple determinable automatically ends at the occurrence of the specified event. Any fee simple subject to a condition subsequent may be ended by the grantor, if he so chooses, after the occurrence of the specified event. Of course, if the grantor is dead, then his successors are entitled to exercise the “right of entry.” Note that also the difference between the respective future interests. The grantor of a fee simple determinable has a “possibility of reverter” since it is possible that the land will revert back to him. In the case of a fee simple subject to condition subsequent, the grantor has a “right to re-enter” because at the occurrence of the specified event he has the right to re-enter, but he does not have to. In case of ambiguity, the court will always declare the estate to be free simple subject to a condition subsequent. Courts disfavor the automatic divesting of estates.

Distinctions between a fee simple subject to a condition subsequent and a fee simple determinable

Mahrenholz v. County Board of School Trustees (231): FSD or FSSCS?

88) Facts : Action to quiet title to real property. On March 18, 1941, W.E. and Jennie Hutton deeded property to the Trustees of School District No. 1 and their successors in interest (D), The deed provided that the land “was to be used for school purposes only, otherwise to revert to Grantors herein.” In July, 1941, the Huttons conveyed to Earl and Madeline Jacqman 390 acres surrounding the school property, specifically excluding tract conveyed to D. W.E. and Jennie Hutton died, leaving Harry E. Hutton as their only legal heir. On October 9, 1959, the Jacqmains conveyed to P the 390 acres, including a reversionary interest in school grounds. D held classes on property until May 30, 1973., at which time it was used for storage purposes only. On May 7, 1977, Harry Hutton conveyed to P all his interest in the school property. On September 6, 1977, Harry disclaimed his interest in the property in favor of D. Both conveyances were recorded. The trial court held for D. P appeals, contending that the deed of March 18, 1941, did not convey a fee simple subject to a condition subsequent, followed by a right of reentry for condition broken, but instead created a fee simple determinable followed by an automatic possibility of reverter.

89) Issue/Rule : The legal effect of the language of the deed was to indicate a fee simple determinable. A grant of exclusive use followed by an express provision for reverter creates a fee simple determinable rather that a fee simple subject to a condition subsequent.

90) Rationale : Although the deed did not contain the classic language used to create a fee simple determinable (“for so long as,” “while,” or “until”), we find that the grantors intended to create such an estate followed by a possibility of reverter. 2.) The word “only” following the grant “for school purposes” constitutes a limitation within the granting clause. This suggests that a limits grant was intended, rather than a full grant subject to a condition. 3.) when read in conjunction with the phrase “otherwise to revert to grantors,” the granting clause seems to trigger a mandatory return rather than a permissive return. There is no language, such as the words “may reenter,” indicating that the grantor must act affirmatively to retake possession of the land. 

Restraints on alienation 

Mountain Brow Lodge No. 82, Ind order of Odd Fellows v. Toscano: Undue Restraint on Alienability

91) Facts : Action to quiet title to real property. Toscanos deeded lot Lodge (P). The deed contained a clause which provided that if (I) the land failed to be used by P or(II) P sold or transferred the lot, then the lot reverted back to Toscanos, their successors, heirs, and assigns. The Toscanos died. P sued heirs (D) to quiet title in itself. P lost and appealed. P contends the restriction was an absolute restraint on alienation and thus void. D contends the covenant was created a fee simple subject to a condition subsequent.

92) Issue/Rule : A grantor may restrict use of the land. A limitation that restricts the sale of land and property use is not void as a restraint against alienation.

93) Rationale : 1.) Conditions restraining the alienation of land are void. Clearly, forbidding P to sell the land is an invalid restraint on alienation. However, the clause limiting the property to P’s use is not an invalid restraint on alienation. 2.) A grantor may restrict the use of land. Here, the prior owner was a member of the lodge, and it was obvious that the clause limits land to lodge’s use in order to ensure that the land was used for P’s purposes as a fraternal lodge. 3. Thus, the clause created a fee subject to condition subsequent with the title to the reverter in the grantors.

94) Dissent : The entire clause is invalid as a restraint upon alienation. The clause the majority allows to stand has the same effect as the clause forbidding the sale of the land; it limits who can use the land without reverting to the grantors. This is impermissible. 

CO-OWNERSHIP

95) Three types: There are three ways in which two or more people may own present possessory interests in the same property: (1) joint tenancy (which includes the right of survivorship); (2) tenancy in common (which does not have the right of survivorship); and (3) tenancy by the entirety (which exists only between husband and wife, and which includes not only survivorship but "indestructibility.") 

a) Joint tenancy: In a joint tenancy, two or more people own a single, unified interest in real or personal property. 

i) Survivorship: Each joint tenant has a right of survivorship. That is, if there are two joint tenants, and one dies, the other becomes sole owner of the interest that the two of them had previously held jointly.

ii) Possession: Each joint tenant is entitled to occupy the entire premises, subject only to the same right of occupancy by the other tenant(s).

iii) Equal shares: Since the joint tenants have identical interests, they must have "equal shares." Thus one joint tenant cannot have a one-fourth interest, say, with the other having a three-fourths interest.

iv) Creation: A joint tenancy must be created by a single instrument (deed or will), and must be created in both or all joint tenants at the same time. 

v) Language used: Usually, a joint tenancy is created by specific language: "To A and B as joint tenants with right of survivorship." 

(1) Conveyance by A to A and B: At common law, A (owner of a fee simple) cannot create a joint tenancy between himself and another by conveying "to A and B as joint tenants." But many states, by statute or case law, now permit this result. [174]

vi) Severance: There are a number of ways in which a joint tenancy may be severed, i.e., destroyed. Severance normally results in the creation of a tenancy in common. 

(1) Conveyance by one joint tenant: A joint tenant may convey his interest to a third party. Such a conveyance has the effect of destroying the joint tenancy. [175] (Example: A and B hold Blackacre as joint tenants. A conveys his interest to C. This conveyance destroys the joint tenancy, so that B and C now become tenants in common, not joint tenants.)

(2) Three or more joint tenants: If there are three or more original joint tenants, a conveyance by one of them to a stranger will produce a tenancy in common as between the stranger and the remaining original joint tenants, but the joint tenancy will continue as between the original members. (Example: A, B and C hold Blackacre as joint tenants. A conveys his interest to X. Now, X will hold an undivided one-third interest in the property as a tenant in common with B and C. B and C hold a two-thirds interest, but they hold this interest as joint tenants with each other, not as tenants in common. Thus if X dies, his interest goes to his heirs or devisees. But if B dies, his interest goes to C.)

(3) Granting of mortgage: Courts are split as to whether the granting of a mortgage by one joint tenant severs the joint tenancy. In so-called "title theory" states, the mortgage is treated as a conveyance, and thus severs the joint tenancy (so that the mortgagee can foreclose on the undivided one-half interest of the mortgagor, but the interest of the other party is not affected). In "lien theory" states, the mortgage does not sever the joint tenancy; in some but not all lien theory states, if the mortgagee dies first, the other joint tenant takes the whole property free and clear of the mortgage. 

(4) Lease: Most courts seem to hold that a lease issued by one joint tenant does not act as a severance.

b) Tenancy in common: Whereas in a joint tenancy each party has an equal interest in the whole, in a "tenancy in common" each tenant has a separate "undivided" interest. 

i) No right of survivorship: The most important difference between the tenancy in common and the joint tenancy is that there is no right of survivorship between tenants in common. Thus each tenant in common can make a testamentary transfer of his interest; if he dies intestate, his interest will pass under the statute of descent. (Example: A and B take title to Blackacre as tenants in common. They have equal shares. A dies, without a will, leaving only one relative, a son, S. Title to Blackacre is now: a one-half undivided interest in S, and a one-half undivided interest in B.) 

ii) Unequal shares: Tenants in common may have unequal shares (unlike joint tenants). (Example: A and B may hold as tenants in common, with A holding an "undivided one-quarter interest" and B an "undivided three-quarters interest.") [179]

(1) Rebuttable presumption of equality: If the conveyance does not specify the size of the interests, there is a rebuttable presumption that equal shares were intended.

iii) Presumption favoring: Most states have a presumption in favor of tenancies in common, rather than joint tenancies, so long as the co-tenants are not husband and wife. But this can be rebutted by clear evidence showing that the parties intended to create a joint tenancy. 

iv) Right to partition - to get out of Jt

(1) by agreement of the parties

(2) by ct. partition or a ct. ordered sale

(3) to create a TC from a JT, can sell your interest to a Straw

(4) can’t sever JT by a will

v) Four unities are required to remain joint tenancy, if one is interrupted, then you have a tenancy in common.

(1) Unity of Title - every one of the joint tenants must acquire title by the same conveyance, be it a deed or a will. This requirement must be carefully scrutinized for its pitfalls. Often a husband will desire to convey property to himself and his wife as joint tenants. If he does this by “granting Blackacre to myself and my wife, as joint tenants,’ all he has created is a tenancy in common. The reason for this is that at common law no one can convey property to himself. Thus, the husband’s conveyance to himself and his wife amounted to a conveyance to his wife of one-half of the property, with him retaining the other half.

(2) Unity of Time - Each joint tenant’s interest must vest at the same time. If G conveys Blackacre “to A for life, then to her heirs and the heirs of B as joint tenants,” all that is created is a tenancy in common. There is a failure of the concurrent estate to vest in A’s heirs and B’s heirs at the same time.

(3) Unity of interest - Each joint tenant’s interest must be equal and must be the same type of estate. Thus, a conveyance of one-third of Blackacre to A for life and the other 2/3rds to B in fee simple fails because (1) the interests are not = and (2) because the estates are not equal (one is a fee simple, the other a life estate).

(4) Unity of Possession - When each joint tenant acquires his interest, he must have the right to possess the whole. Of course, after the tenancy is created, the tenants can agree that only one of them is to have actual possession of the property.

vi) Heirs: Apart from a conveyance directly creating a tenancy in common, a tenancy in common can result from operation of law, including the intestacy statute: if the intestacy statute specifies that two persons are to take an equal interest as co-heirs, they take as tenants in common. (Example: A, fee simple owner of Blackacre, dies without a will. His sole surviving relatives are a son, S, and a daughter, D. The intestacy statute says that heirs who are children take "equally." S and D will take title to Blackacre as tenants in common, each holding an undivided one-half interest.) [180]

c) Tenancy by the entirety: At common law, any conveyance to two persons who were husband and wife resulted automatically in a "tenancy by the entirety." 

i) Usually abolished: Only 22 states retain the tenancy by the entirety. Even in these states, it is no longer the case (as it was at common law) that a conveyance to husband and wife necessarily creates a tenancy by the entirety – instead, there is usually just a rebuttable presumption that a conveyance to a husband and wife is intended to create a tenancy by the entirety.

ii) No severance: The key feature of the tenancy by the entirety is that it is not subject to severance. So long as both parties are alive, and remain husband and wife, neither one can break the tenancy. Most significantly, each spouse knows that if he or she survives the other, he/she will get a complete interest. Cannot leave to heirs. 

iii) Divorce: If the parties are divorced, the tenancy by the entirety ends. The parties are then treated as owning equal shares (usually as tenants in common). 

d) RELATIONS BETWEEN CO-TENANTS

i) Possession: Regardless of the form of co-tenancy, each co-tenant has the right to occupy the entire premises, subject only to a similar right in the other co-tenants. (But the parties may make an agreement to the contrary.) 

(1) No duty to account: If the property is solely occupied by one of the co-tenants, he normally has no duty to account for the value of his exclusive possession (e.g., he has no duty to pay the non-occupying co-tenant one-half of what a normal rent would be). But there are two main exceptions: 

(a) Ouster: If the occupying tenant refuses to permit the other tenant equal occupancy, then he is said to have "ousted" the other tenant, and must account to the ousted co-tenant for the latter’s share of the fair rental value of the premises.

(b) Rents and profits: Also, the occupying tenant will have a duty to account if he collects from 3rd parties rents and other payments arising from the co-owned land. Absent ouster, usually based on receipts and not fair market value. 

ii) Payments made by one tenant: If one tenant makes payments on behalf of the property (e.g., property tax, mortgage payments, repairs, etc.), that tenant does not have an automatic right to collect the share from the other tenants if he has been in sole possession  and the value of the use equals or exceeds the payments. However, the tenant making the payment may deduct the payment from rents he collects from third parties; also, he will be reimbursed for these payments "off the top" before any proceeds from a sale are distributed. 

iii) Repairs: A cotenant has no affirmative right to contribution for necessary repairs in the absence of an agreement.

iv) Improvements: A cotenant generally has not right of contribution for improvements and (unlike repairs) no credit is given in accounting or partition action. Can sometimes recapture value: general rule is that interest of improver are to be protected if such distribution would not diminish interests of the other cotenants. 

v) Partition: Any tenant in common or joint tenant (but not a tenant by the entirety) may bring an equitable action for partition. By this means, the court will either divide the property, or order it sold and the proceeds distributed. 

Riddle v. Harmon (326) One joint tenant may unilaterally sever the joint tenancy w/o using the intermediary

96) Facts : Mr. Riddle and his wife acquired a parcel of real estate as Jts Mrs. Riddle decided to terminate the JT so she could dispose of her share by will. Her attorney had her execute a granting herself an undivided one-half interest in the real estate. The deed specifically stated that the purpose of the deed was to terminate the JT. The trial court quieted title to the real estate in Mr. Harmon (D), the executrix of Mrs. Riddle’s will appeals. 

97) Issue/Rule : A JT may terminate a joint tenancy by granting his or herself one half undivided interest to himself or herself.

98) Rationale : 

a) Each JT has the right to destroy the joint tenancy without consent or knowledge of the other joint tenant by conveying his or her separate estate by gift or otherwise. 

b) At common law, the only way for a person to create a joint tenancy with another person was to use a “strawman,” who would receive the property, then reconvey it to the original owner plus the other joint tenants. CA requires recording in order to be effective against both; 

c) Prior cases have held that a joint tenancy cannot be terminated without a using a strawman; i.e., the joint tenant would have to reconvey to the former joint tenant. This is outdated, and can be met by using a trust or an associate of the attorney involved as strawman. Because there is no reason other than tradition for following the feudal law requirements, the strawman procedure is no longer necessary. 

d) Other ways to create an indestructible right of survivorship is creating a life estate with a contingent remainder in fee to the survivor; a tenancy in common in fee simple with an executory interest in the survivor; and a fee simple to take effect in possession in the future.

e) Many courts now require notification so as not to impugn buyers.

Harms v. Sprague (333) Mortgage dies with death of joint tenant

99) Facts : Harms (P) and his brother took title to some real estate as joint tenants with right of survivorship. P’s brother obtained a mortgage on the joint tenancy. When his brother died, P sued Sprague (D), the executor and sole devisee, as the mortgagees, to quiet title and to obtain a declaratory judgment . D counterclaimed seeking recognition of D’s interest as a tenant in common. The trial court found that the mortgage severed the joint tenancy and survived the death as lien against D’s one-half interest. The appellate court reversed, and D appeals. 

100) Issue/Rule : If one joint tenant mortgages his interest in the joint property, the joint tenancy is not severed.

101) Rationale : The courts have held that a judgment lien on one joint tenant’s interest does not sever the joint tenancy unless a deed is conveyed and the redemption period has passed.

a) If a mortgage is merely a lien, and not a conveyance of title, the execution of a mortgage by a joint tenant would not destroy the unity of title. Early cases followed the title theory of mortgages and would have resulted in the severance of the joint tenancy in this case. 

i) Otherwise, joint tenant could unilaterally cut off right of survivorship

ii) Usually when people mortgage, they don’t plan to convey their interest and cut off survivorship. 

iii) Banks now obliged to get both tenant signatures for mortgage to survive death.

b) Because the joint tenancy survived the execution of the mortgages, P became the sole owner of the property upon his brother’s death. P takes the property through the conveyance which created the joint tenancy, not as his brother’s successor.

c) The mortgage does not survive. The mortgage was a lien on P’s brother’s interest, which was extinguished by his death. 

Delfino v. Vealencis: (341) Partition in kind—Physical partition favored over partition by sale

102) Facts: Delfinos (Ps) and D owned a 20.5-acre parcel of land as tenants in common. D occupies the land. Ps seek to develop the property into building lots. Ps brought an action to partition the property by sale; D moved for in-kind partition. The trial court held that petition in kind would result in material injury to the rights of the parties and ordered that the property be sold at auction and proceeds distributed to the parties. D appeals.

103) Issue/Rule : Court did not properly order the sale, pursuant to statute, of the property owned by Ps and D as tenants in common. 

104) Rationale: 1.) The ct. must consider the interest of all parties & not only the economic gain of one party. The court failed to consider that D had actual and exclusive possession of a portion of the property for a substantial period of time; D made her home on the property and derives her livelihood from the operation of a business on this portion of the property.

Spiller v. Mackereth: (348) – Unity of Possession means that any co-tenant can occupy the whole, so no obligation to pay unless an ouster

105) Facts: Spiller and Mac (P) owned a building as tenants in common. When lessee vacated, D entered the building, began using it as a warehouse and supplied new locks. P wrote a letter demanding that D vacate half of the building or pay half the rental value. D refused. The court found for P, awarding back rent. D appeals.

106) Issue/Rule: The cotenant in possession is not liable to his cotenants for the value of his use of the property in the absence of an agreement to pay rent or an “ouster”.

107) Rationale: 1.) P’s letter was not a demand for equal use and enjoyment of the land. 2.) Since there was no agreement to pay rent, ouster of a CT must be established before D is required to pay rent to P.

108) Note: AP? Only if in addition to ousting, claim of sole ownership

Swartzbaugh v. Sampson: (352) Sharing the Benefits and Burdens of CoTenants:

109) Facts: P and her husband owned as joint tenants 60 acres of land. Her husband entered in an option to lease this property to Sampson (D). P sued her husband and D to have the lease canceled. (Sampson leased the property in order to construct a boxing pavilion on it. P disapproved of this and would not sign any lease. Her husband and D then entered into the lease without P’s knowledge. Subsequently, the two men entered into a second lease.) P lost in the lower court and appeals.

110) Issue/Rule: One joint tenant who has not joined in the lease executed between her cotenant and another can not maintain an action to cancel the leases where the lessee is in possession of all the leased property to the exclusion of the plaintiff.

111) Rationale: Since the lease does not sever a joint tenancy, the lessee has the right to stay on property - she can’t eject unless Mr. S dies.

112) Remedies Available: (Sampson has all the same remedies she has)

a) Share (but not interfere) with Sampson

b) Partition sale of the land - but she will lose right of survivorship if she does so -not economically sound.

c) Partition of the leasehold interest - split $ b/n Sampson & Mrs. S - “forced sale of leasehold” - pays certain amount of $ for term of lease to be split, then 3rd party can buy out lease.

d) If Mr. S dies, lease is canceled b/c not validated by her. She can eject

e) Right to Accountings of Rent - 1/2 collected rent

f) Try to get ousted by Sam - and then sue for reasonable rental value - (has to get directly from Sam; may be more than what her husband rented it for)

Sawada v. Endo: (p.363) Creditor can’t reach property of tenancy by the entirety

113) Facts: Action to set aside a conveyance of real property. The Ps were struck by a car driven by Endo (D). On the date of the accident, D owned a tenant by entirety a parcel of real property. Shortly after the accident, D and his wife conveyed, without consideration, the real property to their sons. The deed was recorded shortly before the auto accident trial. Ps won the auto accident and, after being unable to satisfy their money judgment from D’s personal property, sought to have the above conveyance set aside so they could satisfy the money judgment. (D died a few days after the auto accident trial.) Ps lost and appeal.

114) Issue/Rule: The interest of one spouse in real property held in tenancy by the entirety, is not subject to levy and execution by his or her individual creditors.

115) Rationale: 1.) Marital estate stays intact - permits planning for children’s educations, family emergencies. 2.) Married Woman’s Property Acts abrogated husband’s common law dominance over the marital estate. Also insulated wife’s interests in the estate from separate debts of her husband. 3.) Each spouse owns entire estate. 4.) Not unfair to creditors- they can combine signatures.

Mortgages 

Definitions

Equity of redemption – rights of debtor extended past law date

Foreclosure – borrower loses rights of redemption – mortgagee going in and cutting off  mortgagor’s right of equity of redemption.

· foreclosure is public sale.

· Mortgagee must give mortgagor difference from sale (ie house sells at foreclosure for 200,000 and you owed 150,000, you get 50,000)

· Usually judicially supervised or mortgagee executes power of sale.

· highly regulated procedure.

Note – obligation to pay

Mortgage – security of payment of note. – gives lender ability to go after real estate if don’t pay note.

Equity – what you get as you pay off note (your ownership interest)

Junior and senior loans – dates are critical.

· when buy house deed goes on record.  Get mortgage and is first lien on home and is senior loan.  

· No other creditors can touch first mortgage.

· If first mortgage forecloses, all others in line disappear.

· junior loans – all loans subsequent to senior loan.

Murphy v. Financial Development  Foreclosure, good faith, due diligence
Facts:  Murphy loses job and defaults on loan.  Foreclosure at public sale.  Bank rep buys at 27,000.  Next day turn it around for 38,000.  Held on dg for P.

Issue:  did bank act in good faith and exercise due diligence?

Holding: Acted in good faith. Tried to work things out with P before foreclosure.

Holding:  No due diligence – needed to so what is commercially reasonable had you been in the business of selling real estate.

LANDLORDS AND TENANTS: CTS. LOOK TO INTENT OF PARTIES

116) Leaseholds And Leases (p. 417-34) : L-T relationship originated in England.

a) Conveyance as basis: no mutual obligations - if LL doesn’t live up to obligations, tenant must still pay rent

b) Contract: Mutual obligations - LL must fulfill obligations in order to collect rent - lease evolved from conveyance to contract (today they are contracts)

c) Today: LL/Tenant relationship heavily regulated

i) Procedural regulations: formal (termination, fraud, eviction)

ii) Substantive Requirements: warranty of habitability (health and building codes, housing codes.)

iii) Court implied Substantive Rqts.: some waivable - releases LL of obligations of habitability. 

117) Various types: There are four estates that involve a landlord-tenant relationship: (1) the tenancy for years; (2) the periodic tenancy; (3) the tenancy at will; and (4) the tenancy at sufference. 

a) Statute of Frauds: Under the original English Statute of Frauds, any lease for more than three years must be in writing. (Otherwise, it merely creates an "estate at will.") In the U.S., most statutes now require a writing for all leases for more than one year. 

b) Option to renew: In calculating whether a lease is for more than one year (so that it probably has to be in writing), most courts add together the fixed term and any period for which the tenant has the option to renew. 

c) The term of years: Most leases are term of years. An estate for years is any estate which is for a fixed period of time. (So even a six-month lease is an "estate for years.") 

i) Certain term: For a lease to be an estate for years, the beginning date and end date must be fixed.

ii) Automatic termination: Because an estate for years contains its own termination date, no additional notice of termination need be given by either party – on the last day, the tenancy simply ends, and the tenant must leave the premises.

d) Periodic tenancy: The periodic tenancy is one which continues from one period to the next automatically, unless either party terminates it at the end of a period by notice. Thus a year-to-year tenancy, or a month-to-month one, would be periodic.

i) Creation by implication: Normally a periodic tenancy is created by implication. Thus a lease with no stated duration (e.g., T agrees to pay L "$200 per month," but with no end period) creates a periodic tenancy. Also, if a tenant holds over, and the landlord accepts rent, probably a periodic tenancy is created. 

ii) Termination: A periodic tenancy will automatically be renewed for a further period unless one party gives a valid notice of termination. 

(1) Common law: At common law, six months’ notice was needed to terminate a year-to-year tenancy, and a full period’s notice was necessary when the period was less than a year (e.g., 30 days notice for a month-to-month tenancy). Also, at common law, the notice had to set the end of a period as the termination date.

(2) Modern: Most states today require only 30 days notice for any tenancy, even year-to-year. Notice today must still generally be effective as of the end of a period, but if the notice is not sufficiently in advance of one period, it is automatically applicable to the following period. (Example: L and T have a month-to-tenancy; if one gives the other notice of termination on January 4, this will be effective as of February 28.)

e) At-will tenancy: A tenancy at will is a tenancy which has no stated duration and which may be terminated at any time by either party.

i) Implication: Usually a tenancy at will, like a periodic tenancy, is created by implication. For instance, if T takes possession with L’s permission, with no term stated and no period for paying rent defined (so that the lease is not even a periodic one), it will probably be at will. Also, a few courts hold that if one party has the option to terminate at will, the other party has a similar option so that the tenancy is at will.

f) Tenancy at sufferance: There is only one situation in which the "tenancy at sufferance" exists: where a tenant holds over at the end of a valid lease. Here, the landlord has a right of election, between: (1) evicting the tenant; and (2) holding him to another term as tenant. (If L elects to hold T to another term, most courts hold that a periodic tenancy is then created, and the length of the period is determined by the way rent was computed under the lease which terminated.) 

Garner v. Gerrish (p.421) The Tenancy at will

118) Facts: Donovan leased house to Gerrish for $100 month. Lease was to continue until D terminated the agreement at his own choice. D moved in and lived there for over four years when Donovan died. Garner, P, served D with notice to leave. D refused, and P initiated an eviction proceeding on claim that the lease created a tenancy at will (no will=no tenancy). D claimed that lease was a tenancy for life, but court granted P S.J., holding that since lease term was indefinite, it was month-to month term. Appellate affirmed, D appealed.

119) Rule: Tenant has a right to terminate lease at own right which means that T has a determinable life tenancy. LL can’t terminate lease.

a) Clear language of intent

b) L drafted, lease construed against the drafter

c) Problems with life estate argument:

i) Can’t be life estate for one purpose (length)

ii) And L/T for another (rent, repairs, obligations, etc).

iii) Determinable life estate is freehold (L/T isn’t)

120) Rationale: must asses intention of parties. Clear that Donovan intended to reserve right of termination to Gerrish. Restatement: allows tenancy at will w/termination rights by only one party, but common law says both parties have right to terminate.

121) Holdover tenants - a T who holds over(stays beyond the end of the lease period) is a T at sufferance. The period of sufferance lasts until the LL decides to either evict holdover T (after which time the T becomes a trespasser or to hold the T to another lease term (or one year whichever is less. If the LL elects to hold over for another year, it is under the same terms and conditions as the original lease. At common law, there were no excuses for being a holdover tenant. Now some courts will accept excuses if it is apparent that T did no intend to stay beyond the term. 

Crechale & Polles, Inc. v. Smith (p.425) The Tenancy at Sufferance: Holdovers

122) Facts: Leas for “term of five years” for store. Just before term ends, T sends notice to LL about staying on month to month. LL rejects this and says T must move out. D stayed and LL accepted 1 month’s rent from D and then refused 2nd rent. P claims D is holdover tenant & owes 1 yrs rent.

123) Holding/Rule: If LL treats a holdover tenant as a trespasser, he cannot later hold the tenant liable for a new lease.

124) Rationale: P could have evicted D, treated D as a trespasser, or made D a holdover tenant. P chose trespasser option. P’s acceptance of check for Feb. rent represents the consent to a renewal or extension of the lease. Once P treated D as a trespasser and failed to pursue remedy of ejecting D and accepted rent due, he in effect agrees to extension of lease on month to month creating periodic tenancy. Equitability to both sides. Cts. are generally reluctant to treat tenants as holdovers, don’t want to hold tenants to long term.

125) Note: very little now distinguishes tenancy at will from periodic tenancy (before—tenancy at will required no notice, was not devisable, ended with death). 

Leases v. License

· How personal is it?

· How do you pay for it?

· What services are included?

· What is the underlying intent of the parties?

	Lease
	License

	Fixed terms
	No fixed terms

	Control/possession
	Not exclusive control/possession

	Personal—specific space/time
	Or more like hotel? Any room? 


Why does it matter?

Sometimes leases can’t be terminated; licenses can be

Assignable (leases are, licenses aren’t)

Duty to mitigate damages

Implied warranty of habitability (lease v. friend staying with me for a week)

Discriminatory exclusion

126) Grounds that make exclusion impermissible: race, religion, national origin, disability, sex

a) 1964 Civil Rights Act outlawed racial discrimination in places of public accommodation (restaurants, trains, etc.): owner cannot exclude people on the basis of race

b) 1866 Civil Rights Act provides: “All citizens of the US shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property” (USC 1982).  This Act was long thought to bar only racial discrimination by states, but Supreme Court in Jones v. Mayer held that the Act barred “all racial discrimination, private as well as public, in the sale or rental of property.”

c) 1968 Fair Housing Act (Title VIII of the Civil Rights Act of 1968): makes it unlawful to refuse to sell or rent a dwelling to any person because of race, color, religion, or national origin.  In 1974 the Act was amended to prohibit discrimination  on the basis of sex. n 1988, the act was further amended to prohibit discrimination against persons with children except in senior citizen housing and against handicapped persons.

i) In addition to prohibiting discrimination in renting or selling, the Act prohibits advertising or making any public statement that indicates any discriminatory preference.

ii) Exemptions: private clubs, dwellings for religious organizations, and certain specified persons are exempt from the Act - to protect some types of close personal relationships from what is thought to be an invasion of privacy.

iii) A person leasing or selling a dwelling she owns is exempt if she: 1. Does not own more than 3 such dwellings, 2. Does not use a broker, and 3. Does not advertise in a manner that indicates her intent to discriminate.

iv) A person is exempt if she is offering to lease a room or an apt in her building of 4 units or less, one unit of which she occupies, and she does not advertise in a discriminatory manner.  The Civil Rights act of 1866 section 1982 does not have such exemptions for single-family dwelling or the latter one.

127) How to know that owner excludes someone on the basis of race: pattern of behavior, explicit statements, intent

a) Society has important role in changing private preferences

b) Mrs. Murphy has an apt to rent in her home. She puts in ad in local newspaper: “For rent: Furnished basement apt in private white home.”  A black couple applies and is rejected by Mrs. Murphy bec of race.  Are there any violations of section 1982 or section 3604 of Fair Housing Act?  Section 1982 doesn’t have the exception for owner-occupied home, so yes, violates.  Section 3604: rejection itself - refusal to rent- is not violation; but ad does violate.  If only white models advertise - yes, violates.

c) If on the basis of language - doesn’t violate Fair Housing Act, usu. taken as violation of national origin; 1982 covers only race, but court held that discr’n ag German people does violate 1982.

128) Americans with Disabilities Act (ADA): prohibits discrimination on the basis of physical or mental handicap

a) 1st part: you can’t refuse to hire someone bec of handicap

b) 2nd party: imposes affirmative duty to accommodate someone with handicap - where handicapped person could work on the same level as not handicapped, employer has to hire them and accommodate them (hire reader if can’t read) + make buildings wheelchair accessible; obligations to reconstruct older buildings to make them wheelchair accessible

c) Is this the same notion of equality or anti-discrimination as in Fair Housing act?

d) In traditional anti-discrimination case - personal animos (race, religion) - notion of equality, equal opportunity; when physical disability - relatively high cost of accommodating those people, smth beyond equal opp’ty - ADA imposes affirmative obligation to absorb the cost of accommodation

e) Who ultimately bears the cost?  All people in society if imposed in same amount on all business; if only on some business - then only those ind’l businesses.

HOUSING DISCRIMINATION (P.434-459 & handout)

129) Fair Housing Act 1968 - renting and selling (p.435 & handout)

a) History - racially restrictive zoning - LL were allowed to discriminate for any reason at all times

b) FHA stopped discrimination in selling and renting of land

c) 1988 amendments made it stricter

d) Applies to discrimination on the basis of race, color, religion, sex, handicap, familial status or national origin 

e) Exemptions:

i) Single family home sold or leased by owner if he does not own more than 3 homes

ii) Rental Unit in house where 4 or less units if one occupied by LL

130) ( 1982 (handout)

a) ( 1982 protects race and national origin only, bars all discrimination, private as well as public

b) ( 1982 covers all property, but doesn’t cover gender
131) **FHA doesn’t cover gay/bi either

132) Buchanan v. Wood - Private racially restrictive covenants constitutional b/c no state action.

133) Shelley v. Kraemer - Enforcement by ct. of a racially based covenant was state action, and raced based discrimination in violation of constitution. 

134) Jones v. Mayor decided 1982 applies to state and private parties

135) Models of Proof: two kinds derived from employment discrimination law

a) Disparate Impact (doesn’t get to issue of intent)

i) Neutral rule: don’t rent to anyone making under $140,000 - leaves only 2% minority but LL has no knowledge that it will result in disparate racial impact

(1) Straight numerical case

(2) Segregative effect

(3) D must show 

(a) Business reason

(b) No other means

(4) Arlington Heights - D must prove reasoning to be non-discriminatory for actions, justify with legitimate reasons.

b) Disparate Treatment: Violation of FHA (Title VIII) (Soules)

i) P must show PFC – P has initial burden

(1) Member of a protected class 

(2) Member applied for housing 

(3) Qualified for housing

(4) Rejected for housing

(5) Housing still available or was sold/leased to white applicant or other minority

ii) D’s burden

(1) Must articulate non-discriminatory intent, legitimate reason

(2) Hard to prove with employment, easier with housing b/c of the use of testers (easily rebutted with pretext) 

iii) P then must show reason was pretextual (burden is ultimately on P to say it was [race, gender, disability]

(1) That action was motivated by protected class

(2) Essentially, intent

c) The burden of proof defines the substantive right—whether there is a remedy. 

Hanson v. Veterans Administration (Handout): Pattern 

136) Facts: P alleging patterns of discrimination. Appraisals in minority communities are consistently lower than those in other neighborhoods. P vet attempting to obtain loan based on appraisals. VA will only give insurance of loans for reasonable value of home. If appraisal is lower than selling price, buyer must come up w/cash or seller must come down in price. VA says FHA only applies to renting and selling but not appraisals. P claims – 

a) Intent, at least some: appraisal text reads “adjust down if ethnic content of neighborhood is not homogeneous” - VA insists no one uses race as a factor, expert testified that no one uses this language any more. 

b) Disparate impact: statistical analysis - battle of the experts - P says 80% were underappraised as opposed to 29% in equivalent white neighborhoods. D’s expert says other reasons for underappraisals.

137) Holding/Rule: Appraisal has to do with real estate transaction, so FHA does apply. P did not establish disparate impact (If P had shown disparate impact, D would have to come up with some compelling reason to show did not intend to discriminate)

Soules v. U.S. Dept. of Housing & Urban Development (p.439): Disparate Treatment

138) Facts: Soules (P) who had 12 yr. old answered ad for unit. Downs (D), a real estate agent, claimed that her failure to rent a unit to Soules (P) had been based not on P having a child, but b/c of P’s negative and combative attitude when D inquired if she had noisy children. A public interest group contacted by P sent in two testers both of whom were asked if they had noisy children. Unit was leased to woman with no children. P filed complaint with HUD. The adm. law judge ruled that D had exercised legitimate discretion in renting the unit, as she was cognizant of the need to rent to a quiet tenant since the other unit was occupied by frail elderly couple. P appealed.

139) Holding/Rule: A prima facie case of housing discrimination can be rebutted if a legitimate reason for a refusal to rent housing can be offered.

140) Rationale: P showed a PFC, so burden shifts to D to prove a legitimate reason for the refusal. In rebuttal, D showed that her refusal to rent was based on the fact that P, in both phone conversation and in personal meeting, had failed to satisfy her that her child was sufficiently reserved so as to not annoy the other couple in duplex. Not renting due to a concern that the would be tenant would constitute a nuisance is a legitimate course of action, and the ALJ’s conclusion here is supported by substantial evidence. Best evidence: testers. Needed stronger testers. Why did she lose? Intent. 

Bronk v. Ineichen (p.448)

141) Facts: Ineichen (D) leased a unit to Bronk (P) and Jay (P), both whom were deaf. Lease contained “no pets” clause. P at one point brought in a dog to live with them. D demanded that they get rid of the dog, move out, or pay an increased rent and security deposit. P told D that the dog was a “hearing dog” to help them cope with their disability. D did not change his position, and the tenants later 

142) moved out. They then sued in fd. ct., contending violations of FHA, Wisconsin ordinance, and Madison ordinance. At trial, the evidence was mixed together as to whether or not the dog was a bona fide hearing dog, as it was not certified. FHA requires reasonable accommodations, ordinances require proof that dog is certified and has gone through training. Jury returned verdict in favor of D, and Ps appealed.

143) Holding/Rule: Accommodations provided to a disabled person need only be reasonable, not absolute. Whether accommodations are reasonable requires an analysis of the benefit to the tenant and the burden on the LL. Jury instructions improper because they did not differentiate b/n federal and state claims. 

144) Rationale: Reversed and remanded because issues of fact still exist. LL probably has good defense under ordinances.

Metropolitan Housing Dev. Corp. v. Village of Arlington Heights (Handout): Disparate Impact, 14th Amendment

145) Facts: Ps sued Board of trustees for refusal to rezone P’s property to permit construction of federally subsidized housing units for lower income families. P brought suit claiming racial discrimination in violation of EP clause and two federal “fair housing” statutes. Tr. ct. dismissed after finding that the Village’s refusal to rezone was motivated by factors unrelated to racial discrimination. Ct of App. reversed on grounds that zoning had discriminatory impact & village’s refusal could not be upheld absent a compelling interest. Since Village had not provided CI, it violated EP clause of 14th. D appealed.

146) Holding/Rule: Showing of some discriminatory intent required to establish EP violation absent “stark” pattern. Ct. remanded case to determine whether Village’s conduct violated Title VIII.

147) 7th Circuit Ruling on Remand: Title VIII violation can be shown under some circumstances by a showing of discriminatory effect without a showing of discriminatory intent. Every action that produces discriminatory effect does not violate Title VIII. Examined four critical factors:

a) how strong P’s showing of discriminatory effect is;

b) whether there is some evidence of discriminatory intent, but less than const. Violation;

c) D’s interest in taking the action complained of;

d) nature of relief P seeks. P was seeking to build interracial housing rather than trying to compel P to do so. 7th Ct. returned suit to dt. ct. to determine whether any parcel existed in Arlington Heights that was already properly zoned and suitable for low-cost housing. Village had burden of identifying site and if D could not, Ps would be entitled to relief sought. Ps and Ds then compromised.

Possession, Subleases And Assignments 

148) Tenant’s right of possession: Courts are split about whether L impliedly warrants to T that he will deliver actual possession at the start of the lease term. The question usually arises when a prior tenant holds over.

a) "American" view: The so-called "American" view is that the landlord has a duty to deliver only legal possession, not actual possession. Despite the name, at most a slight majority of American courts follow this rule. 

b) "English" rule: Other courts follow the so-called "English" rule, by which L does have a duty to deliver actual possession. In courts following this rule, T has the right to terminate the lease and recover damages for the breach if the prior tenant holds over and L does not oust him. Alternatively, T may continue the lease and get damages for the period until the prior tenant is removed. 

c) Restatement: Favors English Rule. LL has knowledge of problem ahead of time. LL can more efficiently anticipate problem.

	American Rule: T has claim against holdover (L only gives right to possession)
	English Rule: T has claim against L (as long as claim is from 1st day)

	Rationale (practical and policy)

LL hasn’t done anything wrong, shouldn’t be held for the wrong of another

The issue of “wrong”—what the court is deciding, circular argument

LL would only be able to rent when vacant (policy)

****if L accepts rent from holdover, gives legal right to stay so that T2 has claim against LL (LL never received right of possession from T1 to give to T2.)
	LL more likely to have info

Expectations (leaseholds are more like personal prop than fee interest

LL has info and would be involved in litigation

LL is business (has more experience/information)

LL may have more leverage (security deposit)


Hannan v. Dusch (p.459)

149) Facts: Hannan (P), the leasee, alleged that Dusch (D), the lessor, failed to deliver possession of rented property by allowing a former tenant to remain in possession.

150) Holding/Rule: D not liable. A LL is obligated only to place a tenant in legal possession of the rented real property.

151) Rationale: Where a new tenant fails to obtain possession of rented premises solely b/c a former tenant wrongfully holds over, T’s remedy is against the former T and not against LL. P should have brought action for unlawful entry or unlawful detainer against the former tenant, rather than seeking relief from D.

Subleases and Assignments

152) When tenants transfer leaseholds to others. Generally, T can transfer leasehold unless restricted in lease. Cts. more tolerant of restraints on leaseholds. Which is it?

a) All or some interest (formalistic approach)

b) Intent of the parties (especially if they’re not lawyers)

c) What the parties actually did (courts will even disregard phrases in the lease when looking at these factors)

153) Assignment: T1 transfers entire interest to assignee. T1 retains no interest or right to re-enter.

a) Establishes privity of estate b/n assignee & LL, and obligations are usually the same

b) LL can sue assignee (T2) b/c of privity of estate

c) LL can sue T1 b/c of privity of contract but can not sue T2 for privity of contract

i) Rule of Assignments: once LL permits one assignment, LL has permitted all future assignments unless specifically stated by LL. Dumpor Case. (Does not apply to subleases) Restatement does not accept the rule b/c doesn’t express the intent of the parties. 

ii) Novation - if LL agrees, release of contract with T1 and re-contracts with T2 - T1 is no longer in privity with LL.

iii) 3rd Party Beneficiary - If T1 and T2 enter into assumption contract (T2 agrees to abide by all parts of lease), LL can sue T2 as 3rd party beneficiary. T2 assumes all obligations of T1, which benefits the LL ultimately.

154) Sublease: T1 transfers less than whole interest. Retains some right to re-enter.

a) No privity of estate b/n original LL & T2.

b) LL and T2 can’t sue each other - no privity of contract or estate.

c) LL must go after T1, who can then go after T2

d) LL can go after T2 only in cases where T2 has agreed to promises expressly stated as 3rd party beneficiary. Promises cannot be implied, must be stated. 

155) Landlord Conveyance of Property - If LL1 sells building to LL2, Tenants still have good lease against LL2 - LL1 cans only convey what s/he has - ownership subject to a lease. T can sue LL2 under privity of estate, but absent statute or provision in original lease, there is no privity of contract. 

156) Subrogation Theory - If LL sues T1 based on privity of contract, T can sue T1 for compensation.

a) Personal Covenants: against original lessee unless subsequent party agrees to take on original covenants.

b) Real Covenants: enforceable against lessee; subsequent transferees w/whom lessee is in privity of estate.

Ernst v. Conditt (p. 465) Subleases and Assignments

157) Facts: LL, Ernst, leased land to Rogers for 53 wks. Lease does not allow any assigns or subleases w/out LL permission. Renegotiated lease to let Conditt sublease w/Ernst’s permission, so Conditt could run Roger’s business. Conditt stopped paying rent. Ernst sues Conditt (sublessee) for back rent.

158) Holding/Rule: An assignment arises when a lessee transfers his entire interest under a lease. Ernest can sue Conditt directly because there is privity of estate. 

159) Rationale: Ct. looks at intent of two parties. Decides it was an assignment b/c it was a transfer of the entire interest in the property. Rogers had no reverter rights. When D’s lease ends, reverts back to P, so privity of estate. LL could recover b/c D really an assignee, not a sublessee. The fact that Rogers expressly agreed to remain liable for the performance of the lease does not create a reversion nor right to reenter. Rodgers merely agreed to become personally liable for the rent and the expense of removal upon the default of D. Two approaches to decide whether it is a sublease: 1. Intent of the parties and What’s the basis of his claim against Conditt? Conditt entered into a contract assuming the obligations of the lease. 

160) Bauman: Regardless of defining the exact words, D signed an agreement where he “assumed every-thing in the original lease” Ernst can sue Conditt as a 3rd party beneficiary to the contract b/nLL & Rogers.

161) Subrogation: E sues R & R sues C.

Kendall v. Ernest Pestana, Inc. (p.473) 

162) Facts: Ernest Pestana, Inc. (D) was the lessor of hanger space. The City of San Jose was the property owner. Kendall (P) was one of D’s lessees who bought the business of Bixler which included a 25 yr. sublease. The lease provided that written consent of the lessor was required before the lessee could assign his interest, and that failure to obtain that consent rendered the lease voidable at the option of the lessor. P approached D, seeking permission to sublet. D denied P for no apparent reason. P sued for injunctive relief and damages. D demurred to the complaint, the court sustained the demurrer, and the appellate court affirmed. P appealed.

163) Holding/Rule: In the absence of a provision in a commercial lease contract to assign or sublet, consent to do so must not be unreasonably withheld. 

164) Rationale: Although law does not favor restraints on alienability, it does permit restrictions to hold to protect legitimate and reasonable business interests. (Majority view is that commercial lessee can arbitrarily reject to consent) Ct. takes Minority/Restatement view that Lessor can’t reject right to transfer land, unless on reasonable commercial grounds. Based on Two theories: 1. Lease as Conveyance - so T shouldn’t be allowed to force a new T on LL. and 2. Lease as a Contract –includes a duty to act in good faith and limits lease as conveyance theory. Demonstrates a trend to treat leases like contracts. 

165) Bauman - T could have negotiated a better deal when lease ended, but clause in lease which said LL has reasonable rights to consent - T thought LL would be reasonable.

166) Many Common Law Rules still apply to Commercial Leases: Moving away from Common Law in Residential Leases.

167) What is commercially reasonable?

a) financial ability of sublessee/assignee

b) Will the s/a succeed?

c) Image of property for commercial interest only

d) How will it effect economics of other businesses?

e) If rent is based on the profits?

168) Should this reasonableness Standard apply to Residential leases? No wins.

a) No Reasons:

i) Equities are different b/c a shorter term

ii) More of a personal relationship

iii) More of a burden for LL to switch to new s/a

iv) LL wants stability

b) Yes reasons:

c) Tenant has less bargaining power

d) May need sublease

169) Mass. did not apply Kendall to residential or commercial subleases - LL may arbitrarily refuse to consent to subletting.

170) Cts’ recognition of inequalities in LL/T power has become to lead to establishment of rules, such as warranty of habitability. When D fails duty, P has burden of proof and duty to mitigate damages. (i.e.: if P breaks lease, LL has duty to mitigate by re-renting.) LL could bar all subleases, or specify in lease that T cannot sublease to certain people.)

TENANTS IN DEFAULT (p. 484-507)

Berg v. Wiley (p.484) (Wrongful eviction/Self-Help Remedies)

171) Facts: Wiley (D) leased restaurant space to Berg (P). Lease provides LL right to re-enter if T breaches lease. D claims P breached by remodeling w/out permission and health code violations. D changed locks when P was still in possession but had left for the day. D claim that P had abandoned the property. D claims it was urgent to lock out to stop P from further damaging the premises. Tr.ct. awarded P money for lost profits & chattels, holding P neither abandoned nor surrendered the premises. D appealed.

172) Holding/Rule: A LL may not use self-help to retake leased premises from a tenant who has not abandoned or voluntarily surrendered them. Self-help was not peaceable b/c P wasn’t present to defend interests & it would not have been peaceable if P were present. Can’t exercise self-help b/c too great a harm.

173) Rationale: Two remedies for eviction based on breach or lease when T holds possession:

174) Traditional American Standard of peaceable self-help: i.e. lock out or Summary Proceedings. Wiley should use summary proceedings Cts. look down on self-help remedies when summary proceedings are available & will hold LL liable for damages incurred as a result. Fear of LL abuse.

Notes: (p.491)

175) Should self-help remedies be regarded the same in commercial and residential leases? Think bargaining power. Residential T’s have less bargaining power than T’s in commercial situations, so self-help is worse for leases. Modern rule says tenants can’t waive summary proceedings requirement and allow the self help reentry.

176) Serreze v. YWCA (p.492): battered women’s shelter like a LL?

a) not LL/T situation b/c no right to alienability

b) even still, would LL/T restrictions apply?

i) No - b/c women are not free to choose to be there, disruption of program, can’t sublease or assign.

ii) Yes - just like a lease, would exacerbate problems of women

177) Ct said to deny women some type of judicial proceeding would make their problems more severe.

178) To determine if something is a LL/T relationship: think of intent of parties, analogize to cases -fixed terms? T’s control? Possessory interest?

Sommer v. Kridel (p.494) The tenant who has abandoned possession****LM Case

179) Facts: D canceled lease in writing before occupancy b/c wedding was canceled. P did not respond to letter and did not rent to 3rd party who showed interest. P later sued D to recover the full amount of 2 yr. lease. Tr. ct. found for P, app. ct. reversed. In Riverview: D entered into a 2yr. lease with P. D took possession and occupied the premises for 1 yr. D then vacated the premises. P sued for rent due on the remaining year. Tr. ct. granted motion for summary judgment against D. App Ct. affirmed.

180) Holding/Rule: A LL is under a duty to mitigate damages caused by a defaulting tenant. LL has burden of showing mitigation. If P can not show, P loses

181) Rationale: If P mitigates, may keep case out of court. Can deduct cost of mitigation & if rents for less, can get remainder from defaulting tenant.

182) Bauman: If LL refuses to accept surrender of property, his remedy is complicated. He can hold T for loss for differing rents but increase should go to T, at least in part.

183) What are the LLs options if T abandons? Remedies in terms of economic context:

a) LL accepts; T responsible for future rent

b) LL rents on T’s account; T liable for costs of re-renting, liable for difference; vacancy period if any—LL here reserves the right to go after T, hasn’t abrogated the lease (it’s still good). LL could even owe T $$.

c) Sue for anticipatory breach (if LL knows rents will go down). LL doesn’t have to wait until the end of the term. Idea is that T rejects contract, so LL should get prospective value (not applicable in non-payment cases).

Condition Of The Premises (P.507-534)
Covenant of Quiet Enjoyment

184) LL promises not to disturb T’s quiet enjoyment of property (implied in the lease). Very difficult to show. Depriving leasee of beneficial use of the property.  This right can be violated by acts of L, or persons claiming under him, which interfere with T’s possession or use of the premises.

a) Interference by landlord or third person: If L himself, or someone claiming under L, interferes with T’s use of the premises, this will be a breach of the covenant of quiet enjoyment.

i) Conduct by other tenants: If the conduct of other tenants makes the premises uninhabitable for T, the traditional view is that L is not responsible (unless the other tenants use their portion for immoral or lewd purposes, or conduct their acts in the common areas). But the modern trend is to impute the acts of other tenants to L where these acts are in violation of the other leases, and L could have prevented the conduct by eviction or otherwise. 

ii) Constructive eviction: If T’s claim is merely that his use or enjoyment of the property has been substantially impaired (e.g., excessive noise, terrible odors) the eviction is "constructive". When T is constructively evicted, even if this is L’s fault, T is not entitled to terminate or stop paying rent unless he abandons the premises. Occurs when LL interferes w/ quiet enjoyment of property - breaches a duty in such a way that it is equivalent to barring tenant from leased property (ex. Flooding of office space so bad that can’t be there) Under old common law rule, the tenant had to move out of apt in order to claim constructive eviction. Three Necessary Elements:

(1) Substantial interference - failure of LL to do something - breaches duty in lease

(2) Notice to LL of defect with reasonable time to fix it.

(3) Tenant must vacate in some jurisdictions (restatement says not necessary)

(4) In most suits, LL claims T failed to pay rent, or breached obligation or both. LL usually seeking back rent or possession. T counter that no breach on T’s part or raises affirmative defenses: LL breached first failing to do “X” , so T entitled to withhold rent b/c LL failed to do something, and counter-claims for damages from LL’s breach of lease. T can seek damages on own to get LL to fix apt. or seek injunction for him to make repairs.

iii) Condemnation: If the government uses its right of eminent domain to condemn all or part of the leased premises, T may have a remedy. 

(1) Total taking: If the entire premises are taken, the lease terminates, and T does not have to pay the rent.

(2) Partial: But if only a portion of the premises is taken (even a major part), at common law the lease is not terminated. Also, T must continue paying the full rent (though he gets an appropriate portion of any condemnation award which L collects from the government). However, the modern trend is to let T terminate if the condemnation "significantly interferes" with his use, and to give him a reduction in rent even for a small interference.

b) Illegality: If T intends to use the property for illegal purposes, and L knows this fact, the court will probably treat the lease as unenforceable, especially if the illegality would be a serious one (e.g., crack distribution). 

185) Evolution of duty:

a) Tenant’s tort liability: T, during the time he is in possession of the premises, is treated like an owner, for purposes of his tort liability to others who come onto the property. 

b) Landlord’s liability:
i) Common law: At common law, L is generally not liable for physical injury to T, or to persons who are on the leased property with T’s consent. That is, L has no general duty to use reasonable care to make or keep the premises safe.  However, there are a number of exceptions (including some developed by courts recently), including the following: 

(1) Concealment: L is liable if he conceals, or fails to disclose, a dangerous defect existing at the start of the lease of which he is aware.

(a) L should know but does not: Most courts also hold that if L does not have actual knowledge but should know about the danger, based on facts that he does know, he will be liable for failing to warn.

(b) No duty of inspection: But L has no duty of inspection, i.e., no obligation to inspect the property to find out whether there are hidden defects.

(2) Liability to persons other than T: Nearly all courts hold that if L would be liable to T, he is also liable to persons on the premises with T’s consent. (But if L has told T about the defect, L will not be liable to T’s guests even if T did not pass on the warning.) 

(3) Areas under L’s control: L has a duty to use reasonable care to keep the common areas safe (e.g., lobbies, elevator, corridor, etc.). 

(a) Security against criminals: Most courts now require L to use reasonable care to prevent unauthorized access to the building. (Example: L, the owner of an apartment building, fails to repair the building’s outer lock after being told that it is broken. X enters, and mugs T. Most courts would hold L liable for not using reasonable care to secure the building.)

(4) Repairs negligently performed: If L attempts to make a repair, he will be liable if the repair is done negligently, and L has made the condition more dangerous or lulled T into a false feeling of security. (But if L’s negligent repair does not make the condition worse or lull T, the courts are split as to whether L is liable if T is injured.) 

(5) L contracts to repair: If a clause in the lease requires L to make repairs or otherwise keep the premises safe, L will be liable in tort if he fails to use reasonable care and T is injured. Also, L is probably liable to third persons on the premises with T’s consent in this situation. 

(6) L’s legal duties: If building codes or other laws impose a duty on L to keep the premises safe, L will generally be liable in tort if he fails in this duty. Probably L will also be liable if he breaches an implied warranty of habitability, and the uninhabitable condition causes injury to T or T’s guest. 

(7) Admission of public: If L has reason to believe that T will hold the premises open to the public, and L has reason to know that a dangerous condition exists, L will be liable for resulting physical harm to the public. (L usually has an affirmative duty to inspect in this situation.) 

ii) General "reasonable care" theory: Some recent cases have simply rejected the common law view that L has no general duty to use reasonable care. Under these cases, P does not have to fit within one of the above exceptions, and merely has to show that: (1) L failed to use reasonable care and (2) the lack of reasonable care proximately caused P’s injury. 

c) Exculpatory clauses: At least in the case of a residential lease, most courts today refuse to enforce an "exculpatory clause" in a lease, that is, a clause purporting to relieve L of tort liability for his negligence. About half the states accomplish this by statute, and some others by case law. [229]

d) 1960’s - Cts. started to read more into lease - convey and maintain habitable premises. T’s remedies: T could sue for damages if LL breached this, but T still had to pay rent. Beginning with the 1960’s: abandonment of this notion that rent was still independent from LL’s breach. T could withhold rent. Obligations to pay rent based on LL upholding covenants.

Reste Realty Corp. v. Cooper (p.508): Quiet Enjoyment and Constructive Eviction****LM Case

186) Facts: LL rented basement commercial space to Cooper for 5 yrs. Term. Lessee knew of faulty construction of driveway which caused basement to flood when signed lease. Each time it flooded, resident manager fixed it. Original manager then died & new one did not fix flooding problem. Cooper vacated premises. Reste claimed it was not a latent defect b/c D knew about it & took “as is” P sued for rent. D asserted defense of constructive eviction. Tr. ct. found for D, App. ct. reversed.

187) Holding/Rule: Prior LL said he would repair, express promise to remedy the situation. P breached covenant of quiet enjoyment, driveway is latent defect. 

188) Rationale: If leased premises are made substantially unsuitable for the purposes for which they are leased, or the beneficial enjoyment is seriously interfered with, that constitutes a breach of the covenant of quiet enjoyment and will allow a tenant to claim a constructive eviction. Condition of the premises deprived D of use and enjoyment. App. Ct. reversed b/c condition not permanent. The occurrence at every rainstorm amounted to permanent. Ct. expanding covenant of quiet enjoyment.

189) How the court could have resolved at common law (common law exceptions to the No Duty Rule)

a) Reliance (that the fix would be made)

b) That when fixed, fixed right (non-negligently)

c) Common areas (driveway) are not part of leased premises

d) Latent defects, duty to warn

Notes: (p.517)

2a. Noise disturbance has to amount to a level that LL has control over. Some cases have recognized

 that noisy neighbors under LL’s control amount to constructive eviction. If LL can’t control

 (i.e.: no lease) then he is not liable

2b. LL not guarantor of tenant’s safety. Where LL has tried to remedy 3rd party criminal activity, but

 it still persists, LL is not liable.

2c. LL controls common areas, liable to T for use and enjoyment of these areas. If LL will have higher

 anticipated costs for their upkeep, LL can charge higher rent.

Implied Warranty of Habitability

190) Modern implied warranty of habitability: But today, the vast majority of states (either by statute or case law) impose some kind of implied warranty of habitability. That is, if L leases residential premises to T, he impliedly warrants that the premises are in at least good enough condition to be lived in. If L breaches this warranty, T may (among other remedies) withhold rent, and use the withheld rent to make the repairs himself. 

a) Waiver of known pre-existing defects: Some (but by no means all) courts hold that if T knows of the defect before he moves in, he will be held to have waived the defect, so that the implied warranty of habitability does not apply to that defect. (If the defect is one which T neither discovered nor reasonably could have discovered before moving in, then all courts agree that an otherwise-applicable implied warranty of habitability protects T against the defect.) 

b) Standards for determining "habitability": All courts agree that the existence of a building code violation is at least evidence of uninhabitability. However, most courts require that to prove uninhabitability, T must show that the conditions not only violate the building code, but are also a substantial threat to T’s health or safety. (Conversely, most courts hold that if conditions are a substantial threat to T’s health or safety, the warranty is breached even if there is no building code violation.) Tenant must show: notice of violation and reasonable time to repair.

i) Relevance of nature of building: Some (but not all) courts hold that the age of the building and the amount of rent charged may be considered in determining whether there has been a breach. Thus a given condition might be a breach of the warranty as to a new luxury high-rise, but not as to an old low-rent structure.

191) Application:

a) Residential: Most statutes imposing an implied warranty of habitability apply to all residential leases (though some apply merely to units in multiple dwellings, so that a single-family house would not be covered).

b) Commercial leases: Most statutes and cases do not impose an implied warranty of habitability as to commercial leases. 

192) There is no “good excuse” for LL to breach this implied warranty of habitability. Does not matter if breach due to strikes, natural disaster, etc. no defense for unsanitary conditions.

193) Waiver in lease: Generally, a clause in the lease expressly stating that there is no implied warranty is usually not effective. (But some statutes, such as the URLTA, will enforce a deal in which T promises, in a separate writing, and for adequate consideration such as a lower rent, to make repairs himself.) Court will not uphold exculpatory clauses, based on unequal bargaining power, unconscionable.

194) Remedies: If T shows a breach of the implied warranty of habitability, he may have a number of remedies: 

a) Terminate lease: T may usually vacate the premises and terminate the lease (after he puts L on notice and L still refuses to make the repairs). 

b) Withhold rent: T may also withhold rent until the defects have been cured. (But most statutes, and some cases, require T to deposit the rent in some sort of escrow account.) 

c) Use rent for repairs: Many cases and statutes allow T to make the repairs and then to deduct the reasonable costs of those repairs from the rent. T must usually give L advance notice of his intent to make the repairs and to deduct (so that L can make the repairs himself to avoid the loss of rent). 

195) Retaliatory eviction barred: By the doctrine of "retaliatory eviction," L usually may not terminate a periodic lease, or deny T’s request for a new lease at the conclusion of a tenancy for years, on account of T’s assertion of the right to habitable premises. The doctrine is most likely to be applied where L tries to terminate the tenancy in retaliation for T’s complaints made to a housing authority about code violations. Also, some courts apply the doctrine where the non-renewal or termination is in retaliation for T’s withholding of rent or his joining in a tenants’ organization. 

Hilder v. St. Peter (p.519) Tenant need not abandon slumlord’s premises

196) 1. Facts: Hilder(P)rented an apartment from St Peter(D) that had problems: sewage leaks, broken locks, windows, and toilets, and falling plaster. Although P notified D of the problems, D did nothing to remedy situation. P occupied apartment for 14 months, then sued P to recover the money paid. The court awarded P damages, and D appealed.

197) Holding/Rule: Vermont ct. adopts implied warranty of habitability in lease conveyances. Abandonment is not necessary in order to claim damages under an implied warranty of habitability in residential leases.

198) Rationale: Has to be a substantial code violation. Ct. leaves door open for whether there is a breach of the covenant if there is no building code violation. A T who enters into a lease agreement w/ knowledge of any defect in essential facilities cannot be said to have assumed the risk. To invoke W of H, T must show: notice to LL and gave reasonable time to fix. B/c contractual relationship, standard contract remedies of rescission, reformation, and damages are available to T when suing for breach of the implied warranty of habitability. 

199) Measure of Damages (Vermont): value of dwelling as warranted vs. value in defective condition. 

a) If T pays $300 in defective condition > that is the value. Ct says agreed value is a warranted value

b) Even if crummy apt. rented for a low rent, still rented w/implied warranty of habitability based on the fair market value of the apt.

c) Policy: this protects T’s rights b/c LL must pay on the basis of fair market value. Protects low income families. Uninhabitable apts. effect other people externally.

d) Consequential Damages: Cts. possibly can grant punitive damages. 

e) T can pay rent in escrow while waiting for litigation.

f) Statutes have different requirements:

i) some permit T to rescind contracts

ii) permits T to withhold rent

iii) permits T rent abatement

iv) injunctive relief to force LL to do repairs

v) criminal penalties for code violations

g) Second way of computing damages

i) Cts will take percentage and reduce the rent. Not as generous as Vermont’s Problem is that LL can increase rent a certain percentage knowing that later courts will reduce that percentage.

Tenant’s Duties:

200) Not to commit waste:

a) Ameliorate - T improves the premises, ex. paints the house. Common law: T was held liable.

b) Today if waste does not alter the value of the premises, T not liable.

i) damaging - substantial damage to premises, T is liable. Normal wear and tear, T is not liable.

ii) involuntary (permissive) when premises are allowed to fall into disrepair

201) Duty to repair at common law (now switching more to LL to have duty, implied warranty of habitability essentially negates T’s duty, but IW of H doesn’t apply to all residential tenants and doesn’t usually apply to commercial tenants at all).

202) Duty to pay reasonable rent

203) Fixtures can’t be removed

a) Fixtures are pieces of personal property originally moveable which become attached to premises.

b) To determine what is or is not a fixture - look to intent of parties

c) If something intended as a fixture, T cannot remove it when T leaves.

d) The longer the term of tenancy, the more likely courts will decide it is a fixture, b/c intent of party was to stay.

Non-Possessory Interests in Land: Servitudes, Easements, And Covenants

204) History: Deeds & recording system (paper trail). Great protection if you always check the deeds (Warranty in Deeds)

205) Off record interest in property: When will a court imply these?

a) Easements

b) Adverse Possession

206) Types of Servitudes: private legal methods for land use control. Not possession

a) Easements v. License

b) Real Covenants 

c) Equitable Servitudes.

AN INTRODUCTION TO DEEDS AND TITLES (p.600-606)

207) Three types of deeds currently in general use in US.

a) General warranty deed: warrants title against all defects in title, whether they arose before or after the grantor took title. (See p. 601 for example)

b) Special warranty deed: warrants only against grantor’s own acts but not the acts of others. If the defect is a mortgage on the land executed by the grantor’s predecessors in ownership, the grantor is not liable.

c) Quitclaim deed: no warranties of any kind. Merely conveys whatever title the grantor has, if any, and if the grantee of a quitclaim deed takes nothing by the deed, the grantee cannot sue the grantor.

208) Customary to state in deed that some consideration was paid by the grantee, in order to raise a presumption that the grantee is a bona fide purchaser entitled to the protection of the recording acts against prior unrecorded instruments.

209) A deed must contain a description of the parcel of land conveyed that locates the parcel by describing its boundaries.

210) Deed must be signed. Statute of Frauds 1677.

211) A forged deed is void. The grantor whose signature is forged to a deed prevails over all persons, including subsequent bona fide purchasers from the grantee who do not know the deed is forged.

212) A present covenant (ex. covenant of seisin, covenant of right to convey and covenant against encumbrances) is broken, if ever, at the time the deed is delivered.

213) A future covenant (ex. covenant of general warranty, covenant of quiet enjoyment and covenant of further assurances) is not breached until the grantee or his successor is evicted from the property, buys up the paramount claim, or is otherwise damaged.

214) Statute of limitations begins to run on a breach of a present covenant at the date of delivery of the deed. It begins to run on a future covenant at the time of eviction, or when the covenant is broken in the future.

EASEMENTS

215) Easements: an easement creates a non-possessory right to enter and use for limited purpose land in the possession of another and obligates the possessor not to interfere with the uses authorized by the easement." Rest 3 § 1.2.1.

a) Grant of property interest created by deed or implication

b) Run with the land

c) Unlimited time

d) Irrevocable except for certain circumstances

e) Look to intent of parties

f) Not a possessory interest

g) Generally private, except for few special circumstances that allow public to gain use. Various theories (often about access to beaches) include: 

i) Prescription (exclusivity not there);

ii) Implied dedication – intended dedication of public use; 

iii) Custom; 

iv) Public trust doctrine 

216) Affirmative easements - gives person right to go onto another’s land (servient tenement)

217) Negative easements - owner of easement can prevent servient tenement from doing some act (ex. building factory). Cts. don’t like to uphold b/c want productive use of land.

218) Appurtenant (2 tracks of land) - easement attached (burdens) a servient estate and gives benefit to the dominant estate (ex. easement over servient estate (property) to reach landlocked dominant estate).

219) Easement in gross - easements that are personal to their owner; independent of particular parcel of land. The servient estate is burdened but there is no benefited dominant estate (ex. telephone wires/utility companies’ easements).

220) Types of Easements

a) Express: written, signed by owner of servient tenement

b) Implied: Requirements for implied:

i) Continuous

ii) Open and obvious notice

iii) Reasonably necessary

221) Quasi-easement: When a landlord uses a portion of his estate to benefit the remainder of the estate, even though there is no specific grant of the easement to himself. It is implied b/c was used by previous owner. The easement need only be reasonably necessary, not as strict as easement by necessity. Factors of QE: 

a) Reasonable necessity, 

b) Use is apparent/gives owner inquiry notice (or notice of some kind), 

c) One common parcel, and

d) Continual/pre-existing use.

222) Easement by necessity: if only means of ingress & egress is across another’s land. This easement ends when the necessity ends, unless pre-existing use (i.e. VanSandt v. Royster). (Impl. by necessity rejected by Othen v. Rosier/TX juris. —need absol. necessity). Must show:

a) Necessity existed at time of severance

b) Unity between dominant and servient estates

c) Roadway is not mere convenience

d) Look to intent of the parties

i) Justifications:

(1) Public policy: against public policy to have landlocked parcel

(2) Presumed intent: no one would have intended to have landlocked parcel

223) Easement by estoppel: in some states, licenses give rise to easement by estoppel (Holbrook v. Taylor)

224) Prescriptive easement: like adverse possession, but not exactly. The process of acquiring an affirmative easement by continuous use, rather than asking the owner of the property. American cts. will not imply negative easements based on prescription. Four requirements:

a) Use must be adverse to true owner

b) Continuous and uninterrupted for statutory period (seasonal ok)

c) Visible and notorious or with owner’s knowledge

d) Exclusivity (i.e. not using with public, this is different than adverse possession)

i) Reasons: 

(1) Maintain status quo – encourage use.

(2) Alleviate problem of digging up old records to justify easement of necessity

(3) Settle things – as the status quo is

225) Termination of Easements

a) Merger of the dominant and servient owners

b) Valid release complying w/Statute of Frauds

c) Abandonment w/a physical act. Mere non-use not OK

d) Estoppel - (equity)

226) Licenses 

a) Permission given by occupant of land allowing a licensee to do some act that would otherwise be trespass, ex. can come on my land and pick mushrooms

b) Revocable. Two exceptions:

i) Attached to an interest or 

ii) Rules of estoppel (to uphold fairness)

c) Gives a possessory right

d) Relates mostly to specific location for a limited time usually for a shared right, ex. park

e) Don’t have to be written

227) Lease v. Easement

a) Duration - lease is limited, easement not

b) Types of use

c) Specificity of location - easements are usually general - right to walk across land, leases are usually fixed to a specific area

d) Leases have rent, easement usually no payment

e) Statute of courts - necessary for easements, not for S-T leases

f) Recording - easements must be recorded, leases do not

g) A lease reverts back to the original owner

h) Transferability: leases and easements are transferable (licenses aren’t)

i) Remedies differ

Willard v. First Church of Christ Scientist (p.783) Express Written Easements:

Abandon common law rule that one cannot reserve an interest in property to a stranger to the title.  Frustrates grantor’s intent + inequitable be. The grantee has paid a reduced price for title to the burdened property.

228) Facts: McGuigan conveyed a lot to Peterson subject to an appurtenant easement allowing D to use it as a parking lot during services. Peterson sold the lot to Willard (P). P had no knowledge of the easement, but a grantor, in deeding property to one person, cannot reserve an interest in the same property to a third party (technical argument). D appealed.

229) Holding/Rule: A grantor can reserve an easement in a third party while deeding the property to another. Common law rule not allowing was feudal based (some cts. still hold to this). 

230) Rationale: Ct looks at grantor’s intent, which was to allow church to have parking easement. Requires title search to determine if land has easement. Ct argues that McGuigan gave him price break in that he was buying a property with an easement. Court doesn’t really know if Peterson paid a reduced price. Ct assuming that Willard knew about easement, but it wasn’t in the deed.

231) Bauman: to avoid this problem - grantor should have sold land to church 1st, who then sells to Willard as a fee simple determinable reserving an interest to the church for an easement for parking. If church prevented, church can get an injunction or sue for damages

Holbrook v. Taylor (p.790) From revocable License to Easement by Estoppel:

232) Facts: Holbrook (P) bought land adjacent to Taylor (D). P built a house on his land. D gave P permission to use a roadway on P’s land during construction, and later extended this permission after P’s house was built. Later, after a dispute, D refused P permission to use the roadway. P su  ed D to use the roadway and lost. P appealed. P argues (1)prescriptive easement (permissive) and estoppel (license)

233) Holding/Rule: The right to the use of a roadway over the land of another can be established by estoppel. P relied on D’s permission, built a house and invested in it. D is estopped from revoking the license and the permission becomes and easement by estoppel.

234) Rationale: All activity on P’s land was known and with at least tacit approval of D. P acquired a license which became irrevocable under rules of estoppel. The evidence showed that there was no other reasonable way to build a road to allow an exit for P. If the investment vanishes (house burns down) or there becomes another way to get to the road reasonably, D can argue that the easement should expire b/c investment gone or reliance gone. Easements generally created in writing but this is example of one that is not in writing. Next buyer will be subject to off-record risk but the justification for this is the buyer should go out and look at the land.

235) Note: shouldn’t the court have granted damages? Why should Taylor get for free? What would have been his options had he lost? $$ for easement (everyone has their price)

Notes: Shepard v. Purvine (p. 794)

· Oral license b/n close friends promptly acted upon is just as valid, binding, and irrevocable as a deeded right of way. (considers intent of parties at time of agreement?)

Henry v. Dalton (p.794)

· Objecting to off record risks allowed in Holbrook. Rejects easements by estoppel arguing that it makes deeds less secure; don’t want to burden land with unrecorded easements.

· Restatement (p.795): Servitude may be created by estoppel. “Normally the change in position that triggers application of the rule stated in this subsection is an investment in improvements either to the servient estate or to other land of the investor.”

Implied easements

Van Sandt v. Royster (p.795) Quasi-easement by Implication:

236) Facts: Common owner partitioned and sold land after building a sewer system across all lots. Van Sandt purchased lots w/out easement of sewer written into deed. He finds his basement flooded due to sewer line breaking & seeks an injunction of continued use of sewer. Royster and Gray argue for the easement of the sewer line on 2 theories: 1. Prescription and 2. Quasi-easement.

237) Holding/Rule: An easement created by implication arises from an inference of the intentions of the parties to a conveyance of land.

238) Rationale: Cts. may imply an easement of the sewer by a quasi-easement by necessity. Ct. only  addresses easement by implication - easement must have existed before land was partitioned and was the intent of the common owner and P had NOTICE. Cts generally will imply a quasi-easement in favor of the grantee if there is a reasonable necessity (this ct. actually favors the grantor, the opposite type of situation, cts. more hesitant to do it this way b/c grantor could have written it into the deed to begin with.) Factors for a quasi-easement: reasonable necessity (more stringent if asking for benefit of grantor), inquiry notice (did or should the servient estate have known?), it was a common parcel of land and continuous use.

239) Many states will not interpret implied easement in favor of grantor (could have put it in deed); but nearly always will in favor of grantee

240) In order to establish easement by necessity, would have to show

a) Reasonably necessary

b) At the time the land was severed

c) Common ownership

241) Policy: When cts. uphold off-record risks, complicates transferability of land. Requires a lot from the purchaser. Bauman thinks this may be unreasonable.
Prescriptive Easements

242) Prescriptive e’s: an e. may be created by a period of adverse possession (prescription); Identical requirements as for adverse possession

a) open and notorious use: the use must be made w/o any attempt of concealment (underground sewers and drains: if the sewer could be reasonably discovered on inspection, e.g., surface connections are visible, this req’nt is satisfied.)

b) adverse and under a claim of right, and not with permission of the owner of land

i) Owner of servient estate can defeat the about to be owner of e. by making the use permissive, but permission has to be explicit.

ii) Take action that actually interrupt the use of e. (simply sending letter or posting “no trespass” signs is not enough); put up fence, gate - bar entry physically or bring suit

iii) Burden on the owner to make sure fence is not torn down, lock is not broken

c) Continuous and uninterrupted use for st/lim period (tacking is allowed): but his doesn’t mean constant.  The use of an e. ordinarily involves only periodic use.  Continuity requires a continuous claim of right and periodic acts which give notice to the owner that an e. is being claimed (driving and walking across another’s land, whenever headed in that direction, is sufficient to establish a prescriptive e., even though this is not done every day.)

i) One prescriptive user can tack on to his period of use the prescriptive use of a predecessor in interest.  Transfer of the dominant tenement establishes the necessary privity if the grantor intends to transfer with it the use which is ripening into an e.

d) exclusivity requirement: nobody can claim prescriptive e. if somebody else is also using it; majority j’ns rejected it - you have to assert prescriptive e. as an individual, rather than a group; the whole group may get public prescriptive e., but ind’l member of a group can’t.

243) Public prescriptive e’s: the majority of j’ns permit the public at large to acquire a public e. if the public uses private land in a manner that fulfills prescription requirements (e.g., roadway); public at large can acquire right to use land by continuously using it.

a) In some cir’ces, courts will enfoce public’s right to access even when public prescriptive e. req’nts are not satisfied.

Notes (p.801)

Easements implied in two situations.

244) Quasi-easement: implied on the basis of an apparent and continuous (or permanent) use of a portion of the tract existing when the tract was divided. The easement is implied to protect the probable expectations of the grantor and grantee that the existing use will continue after the transfer. An easement implied from a prior existing us was involved in Van Sandt.

245) Easement by necessity: the easement is implied when the court finds the claimed easement is necessary to the enjoyment of the claimant’s land and that the necessity arose when the claimed dominant parcel was severed from the claimed servient parcel. At issue in Othen v. Rosier
Othen v. Rosier (p.802) Easement by Necessity?

246) Facts: Othen (P) and Rosier (D) own tracts of land which they received from a common grantor. P  could not access a public road from his property w/out crossing over someone else’s property, so he used a road on D’s property. P wants an injunction to prevent D from building a levee which floods the area by which P passes to get to his land. P claims an easement by prescription.

247) Holding/Rule: An easement by necessity requires that the necessity exist at the time the estate was created.

248) Rationale: P failed to show the easement existed at the time when the parcels were severed so no easement by necessity; had to show conclusively that at time easement created, no other way out. No easement by prescription either b/c failed to show exclusive use and a fixed path which would have given the owner notice. Use by express or implied permission or license no matter how long continued cannot ripen into an easement by prescription. P’s use was permissive, not adverse, since others used the right of way. The ct. basically tells P to go back and get evidence that the easement existed at the time the parcels were severed.

a) TX doesn’t recognize easement by estoppel (i.e., starting with license). 

b) Quasi easement? TX doesn’t follow this rule either.

249) Bauman: Ct. takes a narrow view of “exclusive” requirement, b/c easement was shared by both the T & the owner but its not being used by the whole public (ct. confusing this with “exclusive” requirement in adverse possession?) & even though Othen didn’t cross on a specific path, there seems to be valid notice.

250) Note: Cts. very wary of establishing prescriptive easements (except a few states). Cts. frown on negative easements.)

Matthews v. Bay Head Improvement Assoc. (Public Trust Doctrine) (p.815)

251) Facts: There were 76 separate parcels of land that border the beach, owned by private individuals (D)  and the Bay Head Improvement Ass. (D), which owns 6 of them. D monitored the beach strictly, and only allowed Ass. members to use the beach during peak hours in the summer. The Assn. hired about 40 employees who serve as lifeguards, beach police, and beach cleaners. Membership was limited to Bay Head residents. Except for fisherman, who were permitted to walk through the upper dry sand area, only the members were permitted to use the beach b/n the hours of 10am and 5:30pm during the summer. Matthews (P), the Public Advocate, brought suit on behalf of the nonmembers who were not allowed to use the beach. P lost in ct, then appealed.

252) Holding/Rule: Under the public trust doctrine, the public must be allowed to access and use dry sand areas of beaches. Under the common law rule, the public has access to the mean high tide. Beaches may be used for traditional common use, i.e.: boating, fishing. The ct. extends this rule for modern needs: swimming.

253) Rationale: The public has a reasonable right of passage across the dry sand area and can use the dry sand area as is reasonably needed to enjoy the access to the beach. Ps remedy is that association has to open up its membership. Ct. uses PTD b/c doesn’t fit into easement by necessity or prescription.

254) Ct. ducks issue of what would happen if purely private owners instead of quasi-public owners.Bauman: things to consider re: public access to private land:Intrusion on privacy, cost to owner, custom and practice, how great is the necessity? Economic impact (diminution in value?), public land available/other source of access.

Pazolt v. Director of the Division of Marine Fisheries, et al. (Handout)

255) Facts: Practice of aquaculture. The town allocate licenses to aquaculturists to the tidal flats above the extreme low water mark. Since the private owner owns to the mean low tide line, is the private owner subject to a taking?

256) Holding/Rule: Affirmed in part, reversed in part. Affirms in that it holds: P holds title to the title flats; D may not engage in aquaculture b/n high water mark and the extreme low water mark; the licenses granted for this purpose are invalid to the extent that they permit D to conduct aquaculture activities or construct structures on the tidal flats above the extreme low water mark. Reverses in part and holds: D is not permitted to “plant, grow and take shellfish” on the tidal flats either w or w/out structures. Aquaculture is not protected fishing under the Colonial Ordinance, is not natural and is therefore not a protected activity. Public has right to fish, but not to fix structures.

Miller v. Lutheran Conference & Camp Association (p.823) Assignability of easements; one stock rule; easement in gross:

257) Facts: Frank granted an express easement in gross (fishing and boating rights) to Rufus and his heirs and assigns it forever. Rufus’ executors grant to Lutheran camp to fish, boat and SWIM. Heirs of Frank try to enjoin Lutheran from swimming at “Lutherland”.

258) Issue: Easements at issue: 1. in gross: swimming not written down anywhere, prescriptive, analogous with adverse possession claim. 2. right to fish and boat, express easement in gross.

259) Holding/Rule: An easement in gross may arise by prescription (can bathe at Lutherland), it is assignable if its creator intends it to be and it is not personal (bathing right was assignable), and it is divisible if it is used or exercised in its entirety (was not the case here, bathing right is not divisible).

260) Rationale: Ct. applies one stock rule - an easement in gross is not divisible b/n tenants in common. Must have permission of the other owners. For an easement in gross to be divisible, it must be shared jointly, not split up. One may not use their interest unilaterally; each needs the consent of the other. 

Brown v. Voss (p.832) The Scope of Easements:

261) Facts: Voss (D) granted Brown (P) an easement over his land. D bought another parcel of land, and attempted to use D’s land to access it. D wanted an injunction to refuse P’s use of the land for the new easement. P sued for use of the land. The ct. denied D’s counter claim for injunction. D appealed. The ct. of App. reversed and P appealed.

262) Rule: An easement appurtenant to one parcel of land may not be extended by the owner of the dominant estate to other parcels owned by him, whether adjoining or distinct tracts, to which the easement is not appurtenant.

263) Holding: Ignores black letter rule for the most part. Although Ct. determines that the easement can not be extended and P’s use is a misuse, but grants $1 in damages. Will not allow injunction b/c P put substantial money into property, while D sat for over a year and did nothing. there is no real damage to D’s property and D only brought injunction to use as leverage against P. And the parcel  would be totally landlocked - so the easement is for a reasonable use. Ct. extends an express easement appurtenant.

264) Rationale: Ct. relies on the rule of reasonableness: no increased burden, therefore no injunction.

265) Dissent: Upholds the rule: once an easement is fixed b/n the dominant and the servient tenement, dominant owner cannot change or extend w/out permission.

266) Note: How did this happen? Difference in strategies. Voss’s lawyer relied on the law. Brown was able to appear like the reasonable one and left the impression that the second parcel would be land locked. Voss’s lawyer should have made it clear that there wasn’t such a great burden on Brown. Brown’s lawyer takes a clear law and makes it into a law of reasonableness. Will require a lot of judicial involvement in the future at a high cost.

267) Restatement: (p.840) “The manner, frequency, and intensity of the beneficiary’s use the servient estate may change over time to take advantage of developments in technology and to accommodate normal development of the dominant estate or enterprise benefited by the servitude.

Scope of Easements

268) Most disputes - scope of e’s: what use the e. owner can make of the e. or about what interference by the servient owner is permissible (problem of K-tual interpretation)

a) Scope of time: whether burdens and benefits run to successors

i) Burdens

ii) In order for burden of e. to run to servient parcel, both intent and notice req’nts have to be met.

iii) If the burdens run with the land, all successors of servient estate assume burden of e; if not - servient estate becomes FSA unburdened with an e; this is true whether e. is appurtenant (benefit. runs with the land) or in gross (benefit is held personally).

iv) intent: parties intended the burden to run to servient estate.  In ascertaining this intent, a court may examine whether the e. was created expressly or by prescription, what changes in use might reasonably be foreseeable by the parties, and what changes in use are required to achieve the purpose of the e. under modern conditions and preserve the usefulness of the e. to the dominant tenement.  Also, whether, the increase in the burden is unreasonable.

(1) If an e. was expressly created, a court will look to the instrument’s language and surrounding cir’ces.

(2) A use existing at the time a tract is divided into 2 parcels has the same scope as an express e.  Changes that are necessary to preserve the use or hat might have been reasonably foreseen are allowed.

(3) For an e. by necessity, the extent of necessity determines the scope.

(4) In case of prescriptive e’s, courts imply intent as a matter of law.

(5) Where grant is ambiguous, burden is presumed to run with the land.

v) notice: later takers of servient estate have to have notice of e.

(1) actual notice

(2) constructive/record notice (e. was recorded in the deed; parties would have found out about e. if they did proper search)

(3) inquiry notice (if there was some visible sign of e., parties will be held to have notice of e.)

b) Benefits

i) If A sells the land to D - does D have the benefit of e.?

ii) If appurtenant e. - benefit runs with the land: attaches to ownership of dominant estate, automatically runs to successors in land

iii) If e. in gross - benefits run personally to D

iv) Notice is irrelevant

v) Only intent matters: very strong presumption in favor of appurtenant e.

vi) Traditionally, e’s in gross were non-transferable at all; no longer true: now they are transferable by holder of the benefit, if the parties so intended (most e’s in gross are commercial e’s, like billboards)

Preseault v. United States (p.842) Termination of easements:

269) Facts: In 1970, the RR shut down service & in 1975, removed the RR tracks but the RR never applied to the ICC for an abandonment order. In 1985, the RR entered into an agreement w/ St. of Vermont & city of Burlington that the latter would maintain the former RR strip as a public trail. In 1986, the ICC approved the trials agreement & authorized the RR to discontinue service. The owners of the underlying fee simple (Presaults) sued the US claiming Rails-to-Trails was unconstitutional. In 1990, the US Sct. held the act was constitutional, but that the Presaults may have a remedy under the 5th amendment as a taking of their property as defined by st. law. Ps brought a new suit claiming a taking of their property, and relying upon the traditional rule of takings law that permanent physical occupation of property by the gov’t or the public is a taking of the owners’ property.

270) Holding/Rule (1): RR had an easement across P’s property in parcel C and did not have a fee simple as the deed expressly indicated. This is critical b/c it deals with the question of whether the easement was continuing for its intended use.

271) Holding/Rule (2): Ct. says easement can not be used for public trail b/c this use was not foreseeable at the easement’s creation and it would create a bigger burden. (Modern view takes this into account and likely would allow, see restatement above.)

272) Holding/Rule (3): Was the easement abandoned in 1975? ICC says they didn’t allow abandonment so it was not abandoned.Ct. say this is not really relevant &that under common law it was abandoned.

273) Holding/Rule (4): Two theories on why a taking: 1. Trail program inconsistent w/old easement so taking and 2. original easement abandoned and allowing people over the property is a taking. Either way it is a taking, and the Presaults are entitled to just compensation.

Termination of Easements

274) abandonment: conduct of owner of e. shows intent to abandon; requires affirmative action (erect structure blocking his own access to e.; developing a new route that you use constantly)

275) written consent (agreement in writing, release)

276) merger: when dominant and servient estate come into the same hands (e. will not be automatically revived if this estate subsequently severs)

277) adverse possession or prescription by the owner of the servient parcel or 3rd party for the prescription period

278) by statute: Marketable Title Acts - e’s, covenants, servitudes terminate unless parties act to renew them (require e’s rerecorded periodically (every 30-50 years))

279) sale of servient estate to somebody w/o any formal notice of the e. (actual, constructive, inquiry notice) - then new purchaser of servient estate takes it unburdened with an e.  In most j’ns, if e. was recorded, that’s automatic notice.

280) misuse: using e. outside the scope of permissible use.  When owner of e. misuses it, courts enjoin those misuses; in extreme cases, courts sometimes terminate e’s entirely

281) useless: when e. becomes useless, courts will terminate it (purpose ended: lake dries up)

282) by its own terms: can expire at some point

Negative Easements/Rationale

283) A negative easement is the right of the dominant owner to stop the servient owner from doing something on the servient land.

284) There were 4 types of negative easements in English common law and the cts. were hesitant to allow more.

285) No effective system of public records until 1925. Negative easements were not so easy to discover as affirmative easements, such as an easement of way.

286) The traditional negative easements could arise by prescription in England. If new types of negative easements were allowed by prescription, the servient owner’s rights to change the land use would be unduly restricted.

287) In England a easement could only be created by a grant. From this it was deduced that a right in land could not be an easement unless it could be pictured as an intelligible object of a grant.

288) In the US there was a recording system to protect subsequent purchasers against unrecorded claims and record searches became universally common in the US.

289) In the US, cts. also held that negative easements could not be created by prescription.

290) The third objection could have been overcome in that a negative restriction can be cast in terms of either a promis or a grant.

291) However, American cts. accepted the restrictions on negative easements though now and then a new negative easement is created in the US.

292) Equitable servitudes became the equivalent of negative easements.

COVENANTS RUNNING WITH THE LAND 

Real covenants: A covenant running with the land is simply a contract between two parties which, because it meets certain technical requirements, has the additional quality that it is binding against one who later buys the promisor’s land, and/or enforceable by one who later buys the promisee’s land. Legal relief: When we use the term "covenant," we are talking about a promise that is subject to legal rather than equitable relief. That is, when a covenant is breached the relief granted is money damages, not an injunction or decree of specific performance. 

293) For the burden to run with the land, you must show:

i) Intent to bind successors in interest; must be indicated in writing in the original deed; ex. if it refers to grantees, heirs and assigns or if it explicitly state it will run or intends to run with the land.

ii) Promise must touch and concern the land burdened. “You know it when you see it” Meaning of this has changed over time. This requirement has been used to strike down racial covenants saying they don’t touch and concern the land. Restatement says we should abolish and replace with whether the covenant is against public policy or is unconscionable or restricts alienability.

iii) Privity – There must be privity of estate, both horizontal privity and vertical privity.

(1) Horizontal privity: between original parties (grantor/grantee) (restatement wants to get rid of because it is easy to manufacture through a straw) In England the only relationship that met horizontal privity was a LL/T relationship.

(2) Vertical privity: between promissor and successor: successor must be conveyed exactly the same interest in the property the promissor had.

b) For the benefit to run with the land, you must show:

i) Intent to bind successors

ii) Touch and concern the land

iii) Relaxed vertical privity. No horizontal privity required. The benefit may be enforced by anyone who has taken possession of the promisee’s property with the promisee’s permission. 

(1) Homeowners association: If P is a homeowners’ association set up by a developer to collect annual fees from homeowners in a subdivision (used to maintain any common areas), the association may sue non-payers even though the association owns no property in the development. Thus the requirement of vertical privity is almost completely relieved in this instance.

EQUITABLE SERVITUDES

294) Generally: The above rules apply where a promise concerning land is sought to be enforced at law, i.e., by the award of damages. But a promise may also be enforced at equity, by the award of an injunction (ordering the defendant not to do something) or a decree of specific performance (ordering the defendant to do something). When a court not only gives equitable relief, but applies it against an assignee of the original promisor, the promise is referred to as an "equitable servitude" against the burdened land. 

295) Equitable Servitudes: easier to get injunctions than damages

a) For the burden to run with the land, you must show:

i) Intent to bind successors

ii) Touch and concern the land

iii) Notice of the restriction - actual notice not required - constructive or inquiry notice is sufficient

iv) In writing (although some cts will imply it involving restrictions in subdivisions)

v) DON’T NEED PRIVITY

296)  For the benefit to run with the land, you must show:

i) Intent to benefit

ii) Touch and concern the land

iii) Very relaxed vertical privity (some jurisdictions only)

iv) Cts. generally hold that if a neighboring land benefits from restriction, it was intended to run with land

b) Less rigid requirements: In general, the technical requirements for establishing an equitable servitude that burdens the land are less difficult to meet than the requirements for covenants at law. Therefore, the law of equitable servitudes is generally more important today than the law of covenants at law.

c) Affirmative vs. negative: Most agreements for which equitable enforcement is sought are negative in nature – they are usually agreements not to violate certain building restrictions. But occasionally, an equitable servitude may involve an affirmative promise (e.g., the promise to pay dues to a homeowners’ association, or the promise to make certain repairs), at least in American courts. 

d) Privity not required: The requirements of privity are virtually non-existent in connection with equitable servitudes. 

e) "Touch and concern" still required: Neither the benefit nor the burden of a restrictive covenant will run unless it can be said to "touch and concern" the promisor’s land (in the case of a running burden) or the promisee’s land (in the case of a running benefit). But this requirement has little bite – courts are extremely loose in determining what kind of benefit or burden "touches and concerns" land. 

i) Running of burden or benefit is in gross: Courts are in dispute about whether equity will enforce a burden where the benefit is in gross, just as they are in dispute about whether a suit at law for money damages may be awarded in this situation. 

f) Notice to subsequent purchaser: The most important thing to remember about equitable servitudes is that equity will not enforce an agreement against a subsequent purchaser unless he had notice of the restriction. Notice may be either "actual" or "constructive." 

i) Actual notice: Thus if the subsequent purchaser of the burdened land happens to know about the restriction, it is irrelevant that the restriction is not recorded anywhere. 

ii) Recording: Also, the subsequent purchaser will be deemed to be on notice if he has "constructive" knowledge of the restriction. Most importantly, if the restriction is properly recorded in the land records, the purchaser is bound even if he does not discover the restriction by the time he buys.

g) Developer’s building plan: A general building plan formulated by a developer will often bind all parcels in the development. The developer records the plan in the form of a subdivision "plat" or map. To see how the burden and benefit can run to all parcels, assume that Developer (who has recorded a subdivision plat) conveys one parcel to B1 and, subsequently, another parcel to B2. Assume that the deed from Developer to each imposes the requirement that the buyer use the property in accordance with the recorded building plan (e.g., that he not use the property for non-residential uses if the building plan prohibits this).

i) Enforcement by subsequent purchaser: First, consider a suit by B2 against B1. Here, B2 can enjoin B1 against violating the use restrictions. This would probably be true even if the deed from Developer to B1 did not expressly mention the plan or the restrictions – the fact that the plan had been publicly filed would probably be enough to put B1 on notice.

ii) Enforcement by prior purchaser against subsequent one: Now consider a suit by B1 against B2. This is trickier, because by hypothesis B1 received his property before the restriction against B2 even existed. Nonetheless, B1 can probably get an injunction against any violation by B2. Courts often do this by the doctrine of "implied reciprocal servitude" – when B1 acquired his land in expectation that he would get the benefit of subsequently-created servitudes, there was immediately created in him an implied reciprocal servitude against Developer’s remaining land (even if Developer did not put the restriction in later deeds, including the deed to B2!)

h) Selection of neighbors: Equitable restrictions (as well as covenants at law) may be used to facilitate the selection of neighbors. Such agreements will generally be enforced as long as they are reasonable in scope (so that they do not constitute an unreasonable "restraint on alienation") and are not in violation of any anti-discrimination law. 

i) Example: Each deed executed by a developer provides that the purchaser must become a member of the homeowners’ association, and that the purchaser may not sell his land to anyone who is not a member of the association. It also provides that the association has the right of first refusal to buy any property offered by a member. Such a restriction will generally be enforced, and will give the association’s other members (providing that the association has enough money) the practical ability to keep property out of the hands of anyone deemed undesirable. Such a provision is often used by condominiums and co-ops.

Covenants Enforceable in Equity: Equitable Servitudes

Tulk v. Moxhay (p.863) (1848) Enforcing equitable servitudes against subsequent assignees

297) Facts: Tulk (P) sold property in London to Elms. Elms promised that no one would build on this property. Elms conveyed the property to Moxhay (D). D had notice of the covenant not to build, but intended to build anyway. P obtained an injunction against construction of any building. D appealed. 

298) Holding/Rule: Enforcement of a covenant under a contract with no privity but with notice of the covenant is not dependent upon whether that covenant runs with the land. The covenant was enforced as an equitable servitude.

299) Rationale: There was no privity of contract b/n Tulk and Moxhay b/c it was in England where there was only privity of contract b/n a LL and Tenant. Court still enforces b/c of fairness:

a) Moxhay had notice and knew of the covenant and 

b) There would be an inequity if not enforced b/c Elms & Moxhay bought at a particular price knowing the limitations on the land such that it would be unfair to free him from the burden of the covenant (however if he had sought a lawyer, he would have been told the covenant was not enforceable. Notice Key: Moxhay trying to get off?

c) Injunctive damages—less invasive to the defendant

300) American cts. make distinction b/n negative & affirmative promises and more difficult to uphold negative promises. Ct. recognizing a benefit for a third party, getting around problem with negative covenants through an equitable servitude.

301) Cts. more comfortable awarding an injunction rather than $ b/c loss through injunction limited to a piece of real estate. Viewed as less damaging that monetary damages.

Sanborn v. McLean (p. 868) (1925) Implied Reciprocal Negative Easements—Common Scheme

Inquiry Notice - Equitable Servitudes in the context of subdivision from a common grantor implied restrictive negative covenant(servitude, easement). Where residential subdivision is created, and there is some reciprocal covenant or equitable servitude, courts will imply that burden on every subdivision, even if restriction was omitted from a particular deed.

302) Facts: McLean (D) began building a gas station on his lot in a residential area. Sanborn (P) sought an injunction to stop construction claiming that it violated the general scheme of the residential purposes that were fixed for all lots. Both P & D obtained title through a common grantor. P’s deed had restrictions on it, D did not. P claimed that D’s lot was subject to the same reciprocal negative easements that barred use so detrimental to the enjoyment and value of its neighbors. D lost at the lwr. ct. and appealed.

303) Holding/Rule: A reciprocal negative easement is created in all real property that is conveyed by the same common grantor even if the restriction are explicitly contained on some but not all lots. There is a scheme from the first conveyed lots. 

304) Rationale: Original grantor made 91 deeds out, many with restrictions. Ct rules in favor of P b/c:

a) Common Scheme: It is restricted b/c it is in many of the other deeds that went out. 

b) Inquiry notice - D should have noticed that there were only single-family houses and appears to be common scheme. Ct. implies restriction on McLean lot. For this to happen: need to begin with a common owner & common scheme. First time lot sold out, scheme must start & as soon as it starts there is a reciprocal easement. 

c) Policy—benefits the whole; other properties paid price. Reliance interests. 

305) Bauman: This case never would have come up if the first person being conveyed land had protected themselves by requiring grantor to make single family residence express in the remaining deeds. The cts are more reluctant to enforce affirmative covenants b/c the put the cts in a continued supervisory role.

Restatement

Affirmative promises shouldn’t run to S/O with lesser interest (lessor); but negative promises should run.

Neponsit Property Owners’ Assn. v. Emigrant Industrial Savings Bank (p.873) (1938) Equitable Servitude:

A homeowners’ association may sue to enforce the benefit of a covenant even though the ass’n succeeds to no land owned by the original promisee.  The homeowners’ ass’n is regarded as the agent of the real parties in interest who own the land.

306) Facts: Neponsit Realty Co., the assignor of Neponsit Property Owner’s Assn. (P), conveyed land to Deyer. D bought the land at a judicial sale. P wanted to foreclose a lien upon the land. The original deed had a covenant stating that there would be an annual improvement charge of not more that $4 per year, which would be a lien running with the land, payable to subsequent purchasers. P brought action to recover this lien and was awarded a judgment. D appealed the denial of a motion for a judgment on the pleadings. Two issues: 1) touch and concern and 2) vertical privity. D arguing that this is an affirmative act that does not touch and concern the land.

307) Holding/Rule: Does the benefit run here (the burden runs)? A covenant in an original deed subjecting land to an annual; charge for improvements can touch and concern the land.

308) Rationale: Ct says 1) it does touch & concern b/c the burden imposed increases the value of the land and the maintenance fees are essential to the enjoyment of the property. The original intent of the grantor and the grantees was that the covenant run with the land and it is binding on subsequent purchasers. 2) As to 2nd issue, vertical privity: P asserting a benefit, they don’t own property, they just own the organization so not privity of estate. However the Cts. say that they can still enforce the covenant b/c the assn. represents the other property owners in that the ass. is for the benefit of other property owners. To make P’s claim stronger, the assn. could own a parcel. D has affirmative obligation to pay. Substance over form. Typically, privity is not required, but this court looks at it. 

309) Note: Covenants restricting the use of land have usually been held to touch and concern the land. Most of the cases where the cts. find a covenant does not touch or concern the land involve monetary obligations and typing arrangements (p.882).

310) Bauman: Restatement (p.884) suggests abandoning “touch & concern” requirement and substitute instead with public policy, affecting property values, etc. b/c it is more straight forward.

311) Note 2: (Zamianski)

a) No horizontal privity, no enforcement

b) If equitable servitude, depends on how strictly the court interprets privity

c) Under Rest., court would look at whether he was intended beneficiary

d) 3rd party beneficiary—analyze through Restatement and Equitable servitude.

e) Does this look like the kind of promise the parties intended?

f) Substance itself

Restatement (Third) of Property, Servitudes

312) General test for enforceability is public policy

313) Specific tests based on reasonableness:

a) Direct restraint on alienation

b) Indirect restraint on alienation that lacks rational justification

c) Unreasonable restraint on trade

d) Unconscionable 

314) Termination of certain affirmative covenants ($)

a) Terminates if no end date or total sum due (unless concurrent provision)

b) If excessive in relation to burdened estate

c) Not applicable to community associations

Caullett v. Stanley Stilwell & Sons, Inc. (p.885) (1961)

315) Facts: D, a developer, conveyed land to Caullett (P) for $4,000. D reserved the right to build the original dwelling on the granted property in a warranty deed as a covenant running with the land that would bind the purchasers, their heirs, executors, administrators, and assigns. After a series of negotiations for a settlement on the construction of the agreement, P sued to quiet title. P received summary judgment from the tr. ct.; the provisions in the warranty deed were unenforceable, and should be stricken from the deed. D appealed.

316) Holding/Rule: Incursions on the use of property are not enforceable if their meaning is vague and ambiguous and they impair the alienability of the subject property.

a) Covenant runs if benefit in property, burden in gross

b) Doesn’t run if benefit in gross, burden in property (888)

c) Restatement changes this: benefits in gross can run as long as 3rd party has interest. 

317) Rationale: Ct. says the burden doesn’t touch and concern the land (giving a specific requirement of architecture style or an architect would touch and concern). Even if it did, the burden won’t run when the benefit is in gross and there is no benefited land. D doesn’t own any property any more. It’s just a personal covenant b/c it does not operate to influence the operation and use or enjoyment of the premises. Personal covenants do not run with the land. 

a) However, benefits running w/the land & burden in gross can = covenant running with land. 

318) Note: Even though the restatement would abandon the touch and concern requirement, many states follow Caullett.

Notes

319) Conservation servitudes run into the rule that if a benefit is in gross the burden will not run. However, this is usually not a problem b/c of statutes authorizing conservation servitudes in gross.

320) Defeasible fees (determinable fee, fee simple subj. to con. subs.) may be employed to control land use. A defeasible fee differs from a servitude in that the remedy for its breach is forfeiture, whereas the remedy for breach of a servitude is damages, injunction, or enforcement of a lien.

321) Notes, p.890 problem #4

322) Problems city may have in allowing a variance to an ordinance if the developer gives the city a covenant running with the land limiting the use of five apartments to families of low income:

a) Since the city doesn’t own any property, come up against the burden doesn’t run where the benefit is in gross.

b) Doesn’t touch and concern the land in that it deals with income levels of families

c) No privity. No horizontal privity b/n landowner and city.

d) Affirmative obligation that could require the cts. to uphold, supervisory problem.

e) Affect the alienability of the property?

f) Can city transfer benefit in gross if they grow tired of the property?

Hypo: City granting variance with low-income covenant. Problems?

· Affirmative promise may not run to subsequent owner

· No privity (horizontal b/t city and developer)

· Restraint on alienability (possibly, but the benefit of the variance is probably pretty good)

· Benefit in gross, city may not be able to transfer

Scope of Covenants

Hill v. Community of Damien of Molokai (p.891) (1996) 

323) Facts: Ps argue that a home for individuals living w/AIDS violates a covenant restricting to single family housing only?

324) Holding/Rule: A. Home used for residential purposes in compliance with restrictive covenant. Group meets single-family requirement. Amount of traffic irrelevant in determining violation of covenant. B. Even if not found to fit with in the covenant, then the covenant would be found to violate FHA. Community can’t show discriminatory intent through the creation of the covenant. Covenant does have a disparate impact on handicapped individuals. Home must be reasonably accommodated for barring the covenant.

325) Rationale: Not for commercial b/c nurses don’t live there. Purpose of the group home is to create a normal family atmosphere. No disparate intent (necessary evidence: pattern). Disparate impact on individuals who need congregate homes (outweighs interest of neighbors) (way out: legitimate business reason). Reasonable accommodation is met –reasonable not to enforce the covenant on handicapped individuals.

326) Notes: Ct. has no problem saying this is discrimination unlike racial covenants that were private covenants that the cts. enforced for a long time. Some racial covenants were struck down b/c they interfered with contractual rights to sell to whoever you wanted. 

a) Also, generally courts are deprecating to these mini-governments unless you have a valid complaint. 

Shelly v. Kraemer (p.902) (1948)

Judicial enforcement of a restrictive covenant prohibiting conveying to a nonwhite by granting of an injunction constituted state action, and was therefore violative of the equal protection clause of the 14th Am’nt.

327) Notes: Two cases, one from Missouri and one from Michigan. In one, Kraemer (P) sued to stop Shelly (D) from taking possession of a house that D had purchased w/out the knowledge that it was burdened by a covenant that restricted the sale of the property to “Caucasians” only. P was white, D was black. In second case, blacks purchased a house burdened by racially restrictive covenant. Neighbors (P) of D sued to get D out of the house. In both cases, the cts. upheld the restrictive covenants. D in both cases appealed, claiming that they were denied EP of the laws, were deprived of property w/out due process, & did not receive the privileges and immunities of citizens of the US.

328) Holding/Rule: A state cannot enforce private racially restrictive covenants on the sale of land because they violate the Fourteenth Amendment and Equal Protection Clause.

329) Rationale: Participation of the cts. in upholding a private racial covenant creates state action. As long as covenant followed privately no problem. Once the gov’t is involved, D’s rights were violated.

330) Notes: Sct. didn’t have to rule on constitutional grounds, could have said covenants were an undue restriction on alienation, or were unconscionable or didn’t touch and concern or changed conditions nullified the covenant. The argument that racial covenants should no longer be enforce b/c situation have changed was successful in some lower cts. After Shelly, racial covenants found invalid. Very important ruling, could other covenants be found to violate the constitution even though started as private? Where do we draw the line b/n state action and private issues? So far cts. only willing to consider in terms of race.

331) Common law doctrine Arguments?

a) Restricts alienability, forecloses market on prospective buyers

b) Doesn’t touch and concern

c) Changed conditions which terminate the covenant

d) Offends public policy; bad idea

332) What are the limits of Shelly? 

a) 1st Amendment rights and restrictive covenants in gated communities?

b) Narhstedt and cats?

c) Privacy? 

d) When the judiciary enforces, what does this constitute with respect to rights?

Termination of covenants and equitable servitudes/Remedy Issues

333) Written release of all parties (all must agree)

334) By its own terms: time-limited

335) By merger: dominant and servient parcels come into the same hands

336) Equitable Doctrines
a) Acquiescence (equitable doctrine): party that benefits from covenant tolerates violations of covenant by owner of servient estate (there is no set time period for acquiescence)

b) Abandonment (equitable doctrine - the court will look at all circumstances): holder of benefit of covenant waives right to enforce the covenant if he has tolerated violations of covenant by surrounding parcels, but not by his neighbor; state of mind

c) Prescription: no longer enforceable after violated for so many years

d) Estoppel: you did something the other person relied on to his detriment; now won’t hold up

e) Latches

f) Unlean hands: if you’ve violated it yourself, no equitable relief

337) By statute: Marketable Title Acts (like easements) - clear away clutters on title that lost value to people; people have to reassert (re-record) covenants periodically

338) Sale of servient estate without notice: if no notice to purchaser, purchaser takes land w/o any burdens; but can be record notices

339) Changed conditions: where an easement becomes useless for the purpose for which it was created, it automatically terminates; as to covenants and equitable servitudes - usefulness is more debatable; courts are strict as to lifting covenants because of changed conditions - only where covenant has no value to the benefited parcel

340) Remedy issues-

a) Damages v. injunction

b) Relative hardship

Border Lots & the termination of covenants: 

Western Land Co. v. Truskolaski (p.907)(1972)

Court says: as long as the original purpose of the covenant is possible - it’s possible to limit the subdivision for residential use - covenant will be enforceable: there is still value to residents in keeping it residential, even if it would have more value with the shopping center.

341) Facts: D sold parcels of land in a development. Restrictions were placed on the land, stating that the lots could only be used for single family dwellings. D attempted to build a shopping center in the development. Truskolaski (P), along with other homeowners, sued in an attempt to prevent construction. The ct. found for P, stating that despite the growth of commercial development, the original restrictive covenants still held value to the current homeowners in the development. D appealed.

342) Holding/Rule: A restrictive covenant is enforceable as long as the provisions can still be accomplished and substantial benefit will inure to the restricted area by their enforcement.

343) Rationale: Ct denies injunction b/c: changed condition that D argued only occurred on border lot, and must show that the changed conditions affected the entire subdivision.

Holdouts & the termination of covenants

Rick v. West (p.912) (1962)

344) Facts: West (D) was the only one to purchase a lot located on a 62 acre subdivision that contained a restrictive covenant for residential use. Later, the grantor attempted to sell acres for industrial use. D refused to release the covenant. Rick (P) then acquired the subdivision. He attempted to sell acres for the construction of a hospital. D refused to release the covenant. P sued, claiming that the original covenant was no longer enforceable. The tr. ct. held for D. P appealed.

345) Holding/Rule: Restrictive covenants are enforceable unless there is a substantial change, regardless of the relative equities of the parties.

346) Rationale: A single person with a covenant has as much right to it as a large number of people would. P’s predecessor chose to promote a residential development and imposed the restrictions.

Pocono Springs Civic Association, Inc. v. MacKenzie (p.916) (1995)

347) Facts: The MacKenzies bought into a planned community in 1969. In 1987, the lot failed a soil test for proper percolation. The MacKenzies attempted to abandon the lot. They attempted to turn the land over to Pocono who refused. They attempted to have Pocono take as a gift, to be used as a park-like area for the community but Pocono again refused. They stopped paying taxes on the lot and the local Tax Bureau attempted to sell the lot on two timed to collect delinquent taxes, but no one purchased. The MacKenzies mailed a letter expressing their desire to abandon the lot and they no longer accept mail regarding the lot. The MacKenzies also have not visited the lot nor utilized the development’s services since 1986.

348) Holding/Rule: Ct. found that MacKenzies had a fee simple with a perfect title and that a property can not be abandoned where there is a perfect title. The MacKenzies’ intent to abandon is irrelevant

349) Policy Reason: Statute of Frauds - have to convey interest by deeds. No authority exists in state to abandon under the MacKenzies’ conditions. Ct. afraid people with get out from under liability for misdeeds done on the property. If people could abandon, it could lead to unseemly scramble to take over abandoned property.Private regulation: Homeowners’ Associations

Homeowners’ Ass’ns take on functions traditionally performed by gov’nt, become sort of quasi-public entities.

350) Each unit or interior space in a condominium is owned separately in fee simple by an ind’l owner.  The exterior walls, the land beneath, the hallways, and other common areas are owned by the unit owners as tenants in common.  Each owner obtains mortgage financing by a separate mortgage on his ind’l unit.

351) The declaration of condominium or master deed, filed before the first sale is made, will provide for an ass’n of unit owners to make and enforce rules, to manage the common areas, and to set maintenance charges levied against unit owners.  Usu. has to be recorded.

352) Each purchaser, by accepting a deed, becomes an ass’n member and must abide by its laws.  Each condo unit owner is liable for a monthly charge to maintain common facilities and insure ag casualty and liability.

353) The originating doc’nt - declaration - may provide for certain rules of conduct.  Or the promulgation of rules may be left to subsequent action by the Board.

354) Restrictions appearing in the originating doc’nt have a very strong presumption of validity.  They are struck down only if they are arbitrary or violative of public policy or a const’nal right.  Buyers voluntarily agree to be governed by these terms when they buy in and are entitled to rely on the enforceability of restrictions.

355) Courts impose higher standard of reasonableness w/r/t regulations created by the Board.

Nahrstedt v. Lakeside Village Condominiumpet restriction enforced

356) Why would anybody care if noiseless cat lives in a condo.  Developers obviously thought that restrictions would enhance the market value of this property. P has 3 noiseless cats.  Held, ag. P.

357) Rationale: A restriction is contained in the declaration of the common interest dev’nt and is recorded, so it’s presumed to be reasonable and will be enforced uniformly ag. all residents unless it’s arbitrary, imposes burdens on the use of lands it affects that sub’ly outweigh the restriction’s benefits to the dev’nt’s residents or violates a fund’l public policy.  Here - health, sanitation and noise concerns. P was on notice (original promisor). Brightline/Reasonable test. What they don’t say: Courts don’t want to sort through what cats are well-behaved and what cats aren’t. Effect on judicial resources.

358) Notes: court more likely to hold up original promisor than if the bylaws are amended later. 

PUBLIC CONTROLS ON PRIVATE LAND USE

359) Public and quasi-public regulations that limit landowners’ use.

360) Regulations: Judicial, Statutory, Private - through entities like Homeowners’ Ass’n

361) Horizontal relationships between owners and non-owners

362) In the world of scarcity, how do we adjudicate between these conflicting desires as a matter of regulation: who wins in these horizontal disputes

363) Traditional common law maxim: “A man’s right in his real property is not absolute; one should so sue his property as not to injure the rights of others.”

364) But the owner inflicts injury on others whenever he exercises his property rights, so this maxim doesn’t get us anywhere.

365) The right to exclude and limits on the right to exclude.

366) Shopping Center cases.

367) Owner has rights to exclude others from coming on to his property or using it; but these rights are limited by free speech rights.

368) Asserted right of people to come into shopping centers for picketing and not to be precluded - 1st Am’nt, 5th Am’nt, 14th Am’nt.

369) Shopping centers argue that they have right to exclude.  People argue that they have constitutional right to speak.

370) Problem of state action.

371) 1st Am’nt: Congress shall pass no law which abridges freedom of speech.  14Th Am’nt: states shall pass no law that abridges the freedom of speech.

372) Generally free speech doesn’t apply to private entities.  Arg’nt of the speakers has force only if shopping centers are functioning in the same way as the state (state-like attributes for purposes of 1st Am’nt).

373) ZONING

374) Most important form of public regulation usu. exercised by locality under grant of authority by the state - under police powers

375) 2 sources of g’nt power to zone property:

376) police powers: give fed and state gov’nts the right to regulate public conduct for public safety and welfare; zoning is one of trad’l exercises of g’nt police powers.

377) eminent domain: gives g’nt the right to take private property for public purpose, but g’nt is required to pay just compensation to the owner in the fair value of property, under 5th Am’nt w/r/t fed acts and 14th Am’nt w/r/t state acts

Zoning Enabling Acts - give the power to zone - under police power

378) Private agr’nts v. Zoning

379) If people buy property after zoning ordinance was enacted - no difference

380) The difference is w/r/t people who had this property before zoning ordinance was adopted; their land’s value is diminished bec of zoning w/o any compensation; so owners argue that zoning is a taking w/o just compensation.

381) In zoning, we force parties to bear the cost themselves.

382) Why does the g’nt have to step in: it’s cheaper if g’nt is doing it - impossible to do it by private agr’nt (you have to get unanimous agr’nt of all the landowners)

383) Classic example of generating Causean joint costs

384) By dividing up a city into use zones from which harmful uses are excluded, zoning prevents one landowner from harming his neighbor by bringing in an incompatible use.

385) Zoning is like nuisance law made predictable by declaring in advance what uses are harmful and prohibited in the various zones.

Euclid v. Ambler



386) Court defends the regulation as justified under broad police powers to advance health and welfare: zoning reduced traffic and noise in residential areas, facilitated fire prevention.  Analogizes to nuisance law: use your property so as not to hurt somebody else’s.  Purpose of zoning ordinances is to control noxious behavior.

387) Zoning - nuisance prevention (forbidding people from using land in ways that would create nuisance).

388) Here, P wants to develop his land for ind’l use, but it’s in a district that was zoned solely for residential use.  P wants injunction restraining enforcement of the ordinance, says value of its land was reduced bec of the regulation, says it’s uncon’l violation of due process.

389) Held, zoning would be struck down as unconst’l only if it was clearly arbitrary and unreasonable, having no subst’l relation to the public health, safety, morals, or general welfare.

390) Cumulative use: each successive district (starting from single-family residential and going through heavy industrial) permitted all the uses allowed in the previous ditsricts, and added some new ones (thus, single-family residential use was allowed in every district, even heavy industrial).

TAKINGS

391) Rule:

a) Fifth Am’nt: “nor shall private property be taken for public use, without just compensation.”  Applicable to the states under due process clause of 14th Am’nt.

392) 3 questions:

a) What is a taking: how to distinguish gov. action under police powers (like taxation, zoning) from a regulatory taking

b) What is public use: general health and welfare

c) What is just compensation: fair market value of real property taken (land and any structures on it)

393) Ps/landowners think that they are worse off under eminent domain

a) Why would anybody fight a taking if they would get just compensation

b) Why would gov take it from you rather than buy it from you

i) The market value is fixed by the court in a condemnation proceeding; can fix it too low - under compensatory

ii) Market value may not reflect subjective value to the owner - when subjective value is higher than market value: this house/land is uniquely valuable to owner, attachment to home v. what ordinary purchaser is willing to pay you

iii) Measure of damages includes the value of real property, it doesn’t include other economic values, value of a business - customers it can lose, 20-year reputation

iv) Property (oppty to negotiate) v. liability rule of damages (damages fixed, no oppty to negotiate): just compensation is liability rule of damages - owner’s rights are determined by the court (so owner can’t negotiate the price with the gov.)

394) Public Use

a) Narrow reading: the public must have the right to use the condemned property.

b) Modern times: public use means the condemnation must benefit the public.

c) Public purpose may be served by transferring ownership from one private person to another. For example, urban renewal, where the g’nt condemns blighted land and resells it to a developer under a redevelopment scheme (Berman v. Parker)

d) When the g’nt pays the landowner, the role of courts in determining what is a public purpose is a limited one; great deference is paid to the legislature

Hawaii Housing Authority v. Midkiff
what is public purpose; G’nt condemns land to break up a land ownership oligopoly and reestablish a free market

Issue: whether the public use clause of the 5th Am’nt, made applicable to the states through 14th Am’nt, prohibits the state of Hawaii from taking, with just compensation, title in real property from lessors and transferring it to lessees in order to reduce the concentration of ownership of fees simple in the state.  Held, it does not: Hawaii Act is const’nal.  Where the exercise of eminent domain power is rationally related to a conceivable public purpose - it is const’nal.  Regulating oligopoly is a classic exercise of a state’s police powers (reduce the social an economic evils of a land oligopoly).


Hawaii Housing Authority acts as intermediary to transfer ownership form existing owners to the tenants.  Tenants will ultimately pay for it: HHA lends them money, they will ultimately have to repay the loans.  A group of landowners challenge the statute as uncon’l, and say that it flunks public purpose test.  Court: it’s not enacted to benefit just some private ind’ls, but for the public good: get rid of undesirable oligopoly.

Poletown v. City of Detroit

G’nt condemns land to resell to a private corporation for building an industrial plant providing jobs

GM said it’s gonna leave if Detroit wouldn’t let them build a new plant.  Detroit condemned neighborhood to build General Motors plant (jobs).  Party immediately benefited from the act - GM.  Michigan Legislature enacted the Act to assit local industries through powers of eminent domain.  Poletown says: the Act is unconst’l.  The court: taking is for public use, for public benefit - more jobs.  It’s a benefit to GM, but GM is benefiting us.

Dissent: Detroit gave GM everything it wanted.  But does that matter?

Here, burden of bearing the disproportionate cost in on residents of Poletown, bec. compensation would be less than how they value their community (they probably wouldn’t sell it voluntarily) - problem of undercompensation

Detroit City Council thought that Detroit would benefit; so q’n: whether the court wants to substitute its own j’nt for j’nt of elected leg’re

Possibility: maybe GM is indifferent as to where it has its plan, so it doesn’t benefit; or maybe GM is benefiting, but Detroit is also benefiting

	
	Tax breaks for GM
	Poletown
	Urban renewal project (g’nt comes in acting on its own behalf and gets land through em dom, and then sells off units to ind’l residents; public has title for a long time

	Burden
	widely disseminated among all residents of Michigan
	concentrated on Poletown
	concentrated on Poletown

	Benefit
	private and public
	private and public
	just public intitially; in the long run, title can go to private ind’ls, or it may not, g’nt can hold it forever


Takings

legitimate exercise of police powers (taxation, zoning) v. unjustified taking

Holmes (Penn Coal)

“G’nt hardly could go on if to some extent values incident to property could not be diminished w/o paying for every such change in the general law.”

“The general rule is that while property may be regulated to a certain extent, if regulation goes too far, it will be recognized as a taking.”

(1) Physical invasion (permanent or temporary): per se taking (Loretto)

whenever g’nt invades your property physically in any fashion, it constitutes a per se taking

G’nt has come and taken your house displacing you physically by itself or an agent like GM

no inquiry of burden on landowner: regardless of how little economic impact invasion can have on the owner

Takings

Allowing government to take our property without bearing the cost will lead to overconsumption.  Consider the draft, which created a people-intensive style of warfare.

Public Choice says: private interests coop the government’s ability to take land for free or costs instead of doing it themselves.  Cost is not assessed against those who benefit but rather the taxpayers or some smaller group of victims (individual landowners)

Even with compensation, this happens through cutting other programs (less food stamps means more parks!)

“Avg. reciprocity” doesn’t justify placing cost of public good on shoulders of a private citizen.

Moral hazard: there may be overinvestment, but if takings run rampant there will be no investment.

Let’s solve it with private insurance!

All land comes from the government in Fee Simple Determinable (no Fee Simple Absolute).

Loretto v. Teleprompter CATV (USSC 1982) p. 1124 – 

Court finds that this is a taking per se because of the physical nature of the invasion.

This distinction is rather silly, when you think about it; little connection to actual value.  It only lasted 4 years, yet was considered “permanent.”

This is an historical distinction.  The first Fifth Amendment cases were about confiscating title.

Policy arguments for a per se takings rule:

Arbitrary and discriminatory governmental conduct

Inability of property owner to band with others to protect self in political process

3 “rules” of takings: 

Permanent, physical invasions are a takings per se regardless of amount.

Where 100% of the value of property is taken, it’s a takings per se (Lucas)

Most regs fall under a Penn Central ad hoc analysis- judge each on their own facts.







