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Starting point

· Armory v. Delamirie (Eng. 1722), p100: Finder of lost item prevails against all others but true owners and prior possessors; promotes honesty and return to TO. 
· Hannah v. Peel (Eng. 1945) p. 103: Protecting Locus Owners

· McAvoy v. Medina (Mass. SJC 1866) p. 110: Lost vs. Mislaid

· Johnson v. M’Intosh, p3: Doctrine of Discovery & Firstness

· Pierson v. Post (NY 1805), p19 First in time, Interloper

· Ghen v. Rich (Mass 1881), p26 judge legalizes the custom used by whalers of marking their finds so that when they wash up, others can’t take them

· Keeble v. Hickeringill (Eng. 1707), p30: Competition Productive? Interference with ownership

· Rule of Capture:  Pierson v. Post—whoever gets there first

· International News Service v. AP (USSC 1918): Reap what not sown? 

· Cheney Bros. v. Doris Silk Corp. (USSC 1930) p 60: Promotes competition 

· Moore v. Regents of UC (Cal. 1990) p. 66

· Jacque v. Steenberg Homes, Inc. (Wisc. 1997); trespass; bundle of sticks; exclusion

Gifts

A gift is a present transfer of property by one person to another without any consideration or compensation. A gift is generally not revocable once made; that is, the donor cannot "take back" the gift. (But gifts "causa mortis," i.e., made in contemplation of death, are revocable if the donor escapes from the peril of death which prompted the gift.) There are three requirements for the making of a valid gift: (1) there must be a delivery from the donor to the donee; (2) the donor must possess an intent to make a present gift; and (3) the donee must accept the gift. For the delivery requirement to be met, control of the subject matter of the gift must pass from donor to donee. Thus a mere oral statement that a gift is being made will not suffice. "Symbolic" or "constructive" delivery will suffice in the case of property which cannot be physically delivered (e.g., intangibles, such as the right to collect a debt from another person), or which would be very inconvenient to deliver (e.g., heavy furniture). That is, delivery of something representing the gift, or of something that gives the donee a means of obtaining the gift, will suffice. Most courts today hold that a written instrument (even if it is not under seal) is a valid substitute for physical delivery of the subject matter of the gift. In addition to delivery, there must be an intent on the part of the donor to make a gift. The intent must be to make a present transfer, not a transfer to take effect in the future. However, a gift will be enforced if the court finds that it is a present gift of the right to the subject matter, even though the enjoyment of the subject matter is postponed to a later date.  Gruen v Gruen (gift was title to future interest). The requirement that the gift be accepted by the donee has little practical importance. Even if the donee does not know of the gift (because delivery is made to a third person to hold for the benefit of the donee), the acceptance requirement is usually found to be met. However, if the donee repudiates the gift, then there is no gift.

· Newman v Bost: Manual v. Symbolic delivery;

Gifts causa mortis: Courts are generally hostile to gifts causa mortis (in contemplation of death). Therefore, they frequently impose stricter requirements for delivery in such cases than where the gift is made inter vivos with no expectation of death. For instance, courts are less likely to accept symbolic and constructive delivery in lieu of actual physical transfer of the subject matter of the gift. 

Also, gifts causa mortis may be revoked if the donor does not die of the contemplated peril (and most courts hold that revocation is automatic if the donor recovers). 

Bailments

A bailment is the rightful possession of goods by one who is not their owner. During the time that the bailee (the person holding the goods) has the object in his possession, he is not an insurer of it. He is liable only for lack of care, but the precise standard depends on who is benefited: 

· Mutual benefit: If the bailment is beneficial to both parties, the bailee must use ordinary diligence to protect the bailed object from damage or loss

· Sole benefit of bailor: If the benefit is solely for the bailor’s benefit, the bailee is liable only for gross negligence.

· Sole benefit of bailee: If the bailment is solely for the benefit of the bailee (i.e., the bailor lends the object to the bailee for the latter’s use), the bailee is required to use extraordinary care in protecting the goods from loss or damage (but he is still not an insurer, and is liable only if some degree of fault is shown).

Contractual limitation: The modern trend is that the parties may change these rules by contractual provisions. But even by contract, the bailee generally may not relieve himself from liability for gross negligence. 

Acceptance: Also, for such a provision to be binding, the bailor must know of it and "accept" it. 

Remainder v. Reversion

Remainder is A remainder is a future interest which can become possessory only upon the expiration of a prior possessory interest, created by the same instrument. Compare with a reversion is created when the holder of a vested estate transfers to another a smaller estate; the reversion is the interest which remains in the grantor.

Adverse Possession

· The purpose of adverse possession is to give possessors an element of certainty about ownership by eliminating stale claims and to put land to its most productive use. The six elements of adverse possession of real property are (1) actual possession, (2) adverse or hostile possession, (3) open and notorious possession, (4) continuous possession, (5) exclusive possession, and (6) meeting of statutory time limits. 

· The first is that ownership must be actual. The adverse possessor must use the land as a record owner would. Applying the facts of this case, …

· The second element of adverse possession is that ownership must be open and/or notorious. This means that use of the property must be such as to give the record owner reasonable notice that the non-record owner is occupying the property with possessory intent. …

· The third element of adverse possession is that use must be exclusive; that is to say that occupation of the property was not shared with the record owner. 

· Tacking: Possession by two adverse possessors, one after the other, may be "tacked" if the two are in "privity" with each other. That is, their periods of ownership can be added together for purposes of meeting the statutory period. But if the two successive adverse possessors are not in "privity," i.e., do not have some continuity of interest, then tacking will not be allowed.

· The fourth element is that use must be continuous. (privity or interruption in chain?). Howard v. Kunto. 

· The fifth element is that possession must be adverse or hostile. If courts use the objective standard, the state of mind of the adverse possessor is irrelevant. The issue is simply: "was there permission?" If there is no permission, under the majority objective test, possession is hostile. Manillo v. Gorski. Courts apply this rule since the TO has a cause of action regardless of the state of mind of the AP. 

· Under the minority subjective test, the courts can look at this element two ways. First, was there permission and was there a mistake. In these jurisdictions, only "good faith" mistake occupancy can yield ownership through adverse possession. 

· The second way courts can look at the subjective test is if there was permission and did the adverse possessor intend to claim ownership rights through adverse possession. This has been termed the aggressive trespass standard. Courts may also look at the state of mind of the record owner. The majority of courts use presumptively nonpermissive, where the adverse possessor must then prove permission. The minority uses presumptively permissive, where the true owner must prove no permission. 

· The sixth and final element is that occupation must be for the duration of the statutory period. 

· Constructive adverse possession: But there is one important exception: by the doctrine of "constructive" adverse possession, one who enters property under "color of title" (i.e., a written instrument that is defective for some reason) will gain title to the entire area described in the instrument, even if he "actually" possesses only a portion. 

Adverse Possession of Chattel 

O’Keeffe Rule

· Whether O’Keeffe used DD to recover at time of theft 

· Whether at time of theft there was an effective method to alert the art world

· Whether registering at ADA would put reasonably prudent purchaser on notice 

Guggenheim Rule rejects due diligence because difficult to define and favors true owners; requires “Demand and Refuse” 

· Once there’s a demand for the property and refusal to return it, the SOL begins to run. Burden on Possessor. 

· Forces buyers to really check provenance of art they’re buying (burden on owner encourages illicit activity)

· Refers vaguely to equitable doctrine of laches as remedy if the true owner does not act in good faith in reasonable amount of time

Bona fide purchaser

The problem of the "bona fide purchaser" arises when one who is in wrongful possession of goods (e.g., a thief, defrauder, finder, etc.) sells them to one who buys for value and without knowledge that the seller has no title. (This buyer is the "bona fide purchaser" or b.f.p.). The general rule is that a seller cannot convey better title than that which he holds and  is always applied when the seller (or his predecessor in title) has stolen the property. 

Exceptions: But where the goods are acquired from the original owner not by outright theft, but by less blatant forms of dishonesty and/or crime, the b.f.p. may be protected. First, a b.f.p. who takes from one who has a "voidable" title (as opposed to the "void" title that a thief has) will be protected. Thus if B obtains goods from A by fraud (e.g., B pays with counterfeit money or a bad check), B gets a voidable title, and if he immediately re-sells the goods to C, a b.f.p., A cannot get them back from C. Also, the owner may lose to the b.f.p. by the principle of estoppel. If A expressly or impliedly represents that B is the owner of goods or has the authority to sell them, A cannot recover if C buys the goods in good faith from B. Today, one who entrusts goods to a merchant who deals in goods of that type gives the merchant power to transfer full ownership rights to a b.f.p. See UCC §2-4043. (157)

Marital Interests

Under common law, which governs all but eight states,  the modern substitute for dower and curtesy is the "elective share." The surviving spouse has the right to renounce the will, and instead receive a designated portion of the estate. The effect of an elective share statute (which all common-law property states but Georgia have) is that one spouse cannot "disinherit" the other.  Most commonly, the elective share is one-half or one-third. Both personal and real property are covered. Most elective share statutes treat the length of marriage as irrelevant – a woman widowed after one day of marriage gets the same share of her husband’s estate as one married 

If in one of the eight community property state, the key tenet of community property is that property acquired during the marriage (with exceptions) belongs jointly to husband and wife from the moment it is acquired. Thus upon divorce or death, the property is treated as belonging half to each spouse.

Fee Simple Determinable
A fee simple determinable is a fee simple which automatically comes to an end when a stated event occurs (or, perhaps, fails to occur). Most often, the fee simple determinable is used to prevent the property from being put to a certain use which the grantor opposes. The limitation controls even after the property changes hands numerous times. The creator of a fee simple determinable is always left with a "possibility of reverter," i.e., the possibility that title will revert to him if the stated event occurs. 

Fee Simple SCS

Fee simple subject to condition subsequent: The fee simple subject to a condition subsequent is also geared to the happening of a particular event, but unlike the fee simple determinable, the fee simple subject to a condition subsequent does not automatically end when the event occurs. Instead, the grantor has a right of entry, i.e., a right to take back the property – but nothing happens until he affirmatively exercises that right.

Distinguishing from fee simple determinable: A key difference between the fee simple subject to condition subsequent and the fee simple determinable relates to the statute of limitations. When an f.s. determinable is involved, the holders of the possibility of reverter often have a long or unlimited time to sue. But in the case of an f.s. subject to condition subsequent, the statute of limitations usually starts to run upon the occurrence of the stated event, and usually is for a very short period – so if the holder of the right of entry does not promptly re-enter or sue, he will lose the right. 

Life estate generally

A life estate is an interest which lasts for the lifetime of a person. Ordinarily, the lifetime by which the life estate is "measured" is that of the holder of the life estate. A life estate may be defeasible, just as a fee simple may be. There can be a life estate that is measured by the life of someone other than the grantee. This is called a life estate "per autre vie" Duties: The life tenant has a number of duties vis a vis the future interest. Most importantly, he may not commit waste, i.e., he may not unreasonably impair the value which the property will have when the holder of the future interest takes possession. Thus he must make reasonable repairs, not demolish the structure, pay all property taxes, etc. The life tenant cannot convey a fee simple, or any other estate greater than the life estate he holds. But he may convey the interest which he does hold, or a lesser one. 

Policy—

· White v. Brown: Intent of the testator to give FS or life estate

· Baker v. Weedon: Life interests v. future interests (remaindermen); judicial sale; doctrine of waste 

· Mahrenholz v. County Board: Distinguishing between FSSCS and FSD; look at language; also, can’t convey a future interest. Further: “otherwise to revert to grantors,” the granting clause seems to trigger a mandatory return rather than a permissive return. There is no language, such as the words “may reenter,” indicating that the grantor must act affirmatively to retake possession of the land. 

· Toscano: Restraint on alienability; conditions restraining the alienation of land are void

	Present Interest
	Traditional Words to 

Create Interest
	Future Interest

	
	
	In Grantor
	In Third Person

	Fee Simple Absolute

Lineal & collateral descendents
	“To A”

“And Her Heirs”
	----
	----

	Fee Simple Determinable
	“So long as”

“While”

“During”

“Until”

“Unless”
	Possibility of Reverter
	----

	Fee Simple Subject to Condition Subsequent
	“Provided that”

“On condition”

“But if”
	Right of entry for condition broken (or power of termination)
	----



	Life Estate
	“For Life”
	Reversion
	Remainder

	Fee Tail

Lineal descendant’s only
	“To A and the heirs of her body”
	Reversion
	Remainder


Co-Ownership

Joint tenancy

In a joint tenancy, two or more people own a single, unified interest in real or personal property. Each joint tenant has a right of survivorship. Each joint tenant is entitled to occupy the entire premises, subject only to the same right of occupancy by the other tenant(s). Equal shares: Since the joint tenants have identical interests, they must have "equal shares." A joint tenancy must be created by a single instrument (deed or will), and must be created in both or all joint tenants at the same time by specific language: "To A and B as joint tenants with right of survivorship."  At common law, A (owner of a fee simple) cannot create a joint tenancy between himself and another by conveying "to A and B as joint tenants." But many states, by statute or case law, now permit this result. There are a number of ways in which a joint tenancy may be severed, thus resulting in the creation of a tenancy in common. 

· Conveyance by one joint tenant: A joint tenant may convey his interest to a third party. Such a conveyance has the effect of destroying the joint tenancy. 

· Three or more joint tenants: If there are three or more original joint tenants, a conveyance by one of them to a stranger will produce a tenancy in common as between the stranger and the remaining original joint tenants, but the joint tenancy will continue as between the original members. 

· Granting of mortgage: Courts are split as to whether the granting of a mortgage by one joint tenant severs the joint tenancy. In so-called "title theory" states, the mortgage is treated as a conveyance, and thus severs the joint tenancy (so that the mortgagee can foreclose on the undivided one-half interest of the mortgagor, but the interest of the other party is not affected). In "lien theory" states, the mortgage does not sever the joint tenancy; in some but not all lien theory states, if the mortgagee dies first, the other joint tenant takes the whole property free and clear of the mortgage. 

· Lease: Most courts seem to hold that a lease issued by one joint tenant does not act as a severance.

Right to partition - to get out of Jt

· by agreement of the parties

· by ct. partition or a ct. ordered sale

· to create a TC from a JT, can sell your interest to a Straw

· can’t sever JT by a will

· Four unities are required to remain joint tenancy, if one is interrupted, then you have a tenancy in common.

· Unity of Title - every one of the joint tenants must acquire title by the same conveyance, be it a deed or a will. This requirement must be carefully scrutinized for its pitfalls. Often a husband will desire to convey property to himself and his wife as joint tenants. If he does this by “granting Blackacre to myself and my wife, as joint tenants,’ all he has created is a tenancy in common. The reason for this is that at common law no one can convey property to himself. Thus, the husband’s conveyance to himself and his wife amounted to a conveyance to his wife of one-half of the property, with him retaining the other half.

· Unity of Time - Each joint tenant’s interest must vest at the same time. If G conveys Blackacre “to A for life, then to her heirs and the heirs of B as joint tenants,” all that is created is a tenancy in common. There is a failure of the concurrent estate to vest in A’s heirs and B’s heirs at the same time.

· Unity of interest - Each joint tenant’s interest must be equal and must be the same type of estate. Thus, a conveyance of one-third of Blackacre to A for life and the other 2/3rds to B in fee simple fails because (1) the interests are not = and (2) because the estates are not equal (one is a fee simple, the other a life estate).

· Unity of Possession - When each joint tenant acquires his interest, he must have the right to possess the whole. Of course, after the tenancy is created, the tenants can agree that only one of them is to have actual possession of the property.

Whereas in a joint tenancy each party has an equal interest in the whole, in a "tenancy in common" each tenant has a separate "undivided" interest. Unlike a joint tenancy, there is no right of survivorship between tenants in common. Thus each tenant in common can make a testamentary transfer of his interest; if he dies intestate, his interest will pass under the statute of descent. Further, tenants in common may have unequal shares (unlike joint tenants). 

· Rebuttable presumption of equality: If the conveyance does not specify the size of the interests, there is a rebuttable presumption that equal shares were intended.

· Presumption favoring: Most states have a presumption in favor of tenancies in common, rather than joint tenancies, so long as the co-tenants are not husband and wife. But this can be rebutted by clear evidence showing that the parties intended to create a joint tenancy. 

· Heirs: Apart from a conveyance directly creating a tenancy in common, a tenancy in common can result from operation of law, including the intestacy statute: if the intestacy statute specifies that two persons are to take an equal interest as co-heirs, they take as tenants in common. 
Tenancy by the entirety: At common law, any conveyance to two persons who were husband and wife resulted automatically in a "tenancy by the entirety." 

· Usually abolished: Only 22 states retain the tenancy by the entirety. Even in these states, it is no longer the case (as it was at common law) that a conveyance to husband and wife necessarily creates a tenancy by the entirety – instead, there is usually just a rebuttable presumption that a conveyance to a husband and wife is intended to create a tenancy by the entirety.

· No severance: The key feature of the tenancy by the entirety is that it is not subject to severance. So long as both parties are alive, and remain husband and wife, neither one can break the tenancy. Most significantly, each spouse knows that if he or she survives the other, he/she will get a complete interest. Cannot leave to heirs. 

· Divorce: If the parties are divorced, the tenancy by the entirety ends. The parties are then treated as owning equal shares (usually as tenants in common). 

RELATIONS BETWEEN CO-TENANTS

· Possession: Regardless of the form of co-tenancy, each co-tenant has the right to occupy the entire premises, subject only to a similar right in the other co-tenants. (But the parties may make an agreement to the contrary.) 

· No duty to account: If the property is solely occupied by one of the co-tenants, he normally has no duty to account for the value of his exclusive possession (e.g., he has no duty to pay the non-occupying co-tenant one-half of what a normal rent would be). But there are two main exceptions: 

· Ouster: If the occupying tenant refuses to permit the other tenant equal occupancy, then he is said to have "ousted" the other tenant, and must account to the ousted co-tenant for the latter’s share of the fair rental value of the premises. To show ouster, show attempted entry and refusal. 

· Rents and profits: Also, the occupying tenant will have a duty to account if he collects from 3rd parties rents and other payments arising from the co-owned land. Absent ouster, usually based on receipts and not fair market value. 

· Payments made by one tenant: If one tenant makes payments on behalf of the property (e.g., property tax, mortgage payments, repairs, etc.), that tenant does not have an automatic right to collect the share from the other tenants if he has been in sole possession and the value of the use equals or exceeds the payments. However, the tenant making the payment may deduct the payment from rents he collects from third parties; also, he will be reimbursed for these payments "off the top" before any proceeds from a sale are distributed. 

· Repairs: A cotenant has no affirmative right to contribution for necessary repairs in the absence of an agreement.

· Improvements: A cotenant generally has no right of contribution for improvements and (unlike repairs) no credit is given in accounting or partition action. Can sometimes recapture value: general rule is that interest of improver are to be protected if such distribution would not diminish interests of the other cotenants. 

· Partition: Any tenant in common or joint tenant (but not a tenant by the entirety) may bring an equitable action for partition. By this means, the court will either divide the property, or order it sold and the proceeds distributed. 

· Doctrine of Waste: voluntary waste is an act or commission; permissive waste occurs when one with a duty does not act to fix or allows to fall into disrepair. 

· Riddle v. Harmon: One joint tenant may unilaterally sever the joint tenancy w/o using the intermediary

· Harms v. Sprague: Mortgage dies with death of joint tenant

· Delfino v. Vealencis: Partition in kind—Physical partition favored over partition by sale

· Spiller v. Mackereth: Unity of Possession means that any co-tenant can occupy the whole, so no obligation to pay unless an ouster

· Swartzbaugh v. Sampson: Sharing the Benefits and Burdens of CoTenants:

· Sawada v. Endo: Creditor can’t reach property of tenancy by the entirety

Lease v. License

	Lease
	License

	Fixed terms
	No fixed terms

	Control/possession
	Not exclusive control/possession

	Personal—specific space/time
	Or more like hotel? Any room? 


Why does it matter?

· Sometimes leases can’t be terminated; licenses can be

· Assignable (leases are, licenses aren’t)

· Duty to mitigate damages

· Implied warranty of habitability (lease v. friend staying with me for a week)

Landlord Tenant Relationships 

Various types: There are four estates that involve a landlord-tenant relationship: (1) the tenancy for years; (2) the periodic tenancy; (3) the tenancy at will; and (4) the tenancy at sufference. 

Statute of Frauds: Under the original English Statute of Frauds, any lease for more than three years must be in writing. (Otherwise, it merely creates an "estate at will.") In the U.S., most statutes now require a writing for all leases for more than one year. 

Option to renew: In calculating whether a lease is for more than one year (so that it probably has to be in writing), most courts add together the fixed term and any period for which the tenant has the option to renew. 

The term of years is an estate for years which is for a fixed period of time. For a lease to be an estate for years, the beginning date and end date must be fixed. Because an estate for years contains its own termination date, no additional notice of termination need be given by either party – on the last day, the tenancy simply ends, and the tenant must leave the premises.

Periodic tenancy: The periodic tenancy is one which continues from one period to the next automatically, unless either party terminates it at the end of a period by notice. Thus a year-to-year tenancy, or a month-to-month one, would be periodic. Normally a periodic tenancy is created by implication. Thus a lease with no stated duration (e.g., T agrees to pay L "$200 per month," but with no end period) creates a periodic tenancy. Also, if a tenant holds over, and the landlord accepts rent, probably a periodic tenancy is created. A periodic tenancy will automatically be renewed for a further period unless one party gives a valid notice of termination. At common law, six months’ notice was needed to terminate a year-to-year tenancy, and a full period’s notice was necessary when the period was less than a year (e.g., 30 days notice for a month-to-month tenancy). Also, at common law, the notice had to set the end of a period as the termination date. Most states today require only 30 days notice for any tenancy, even year-to-year. Notice today must still generally be effective as of the end of a period, but if the notice is not sufficiently in advance of one period, it is automatically applicable to the following period. 

At-will tenancy: A tenancy at will is a tenancy which has no stated duration and which may be terminated at any time by either party. Usually a tenancy at will, like a periodic tenancy, is created by implication. For instance, if T takes possession with L’s permission, with no term stated and no period for paying rent defined (so that the lease is not even a periodic one), it will probably be at will. Also, a few courts hold that if one party has the option to terminate at will, the other party has a similar option so that the tenancy is at will.

Tenancy at sufferance: There is only one situation in which the "tenancy at sufferance" exists: where a tenant holds over at the end of a valid lease. Here, the landlord has a right of election, between: (1) evicting the tenant; and (2) holding him to another term as tenant. (If L elects to hold T to another term, most courts hold that a periodic tenancy is then created, and the length of the period is determined by the way rent was computed under the lease which terminated.) 

· Garner v. Gerrish: Tenancy at will—Tenant has a right to terminate lease at own right which means that T has a determinable life tenancy. LL can’t terminate lease.

· Crechale & Polles, Inc. v. Smith: Tenancy at Sufferance: Holdovers—look to equitability for both parties

· Hannan v. Dusch (p.459): Delivery and Tenant’s right of possession—American rule 

Tenant’s right of possession: Courts are split about whether L impliedly warrants to T that he will deliver actual possession at the start of the lease term. The question usually arises when a prior tenant holds over. The so-called "American" view is that the landlord has a duty to deliver only legal possession, not actual possession. Despite the name, at most a slight majority of American courts follow this rule. Other courts follow the so-called "English" rule, by which L does have a duty to deliver actual possession. In courts following this rule, T has the right to terminate the lease and recover damages for the breach if the prior tenant holds over and L does not oust him. Alternatively, T may continue the lease and get damages for the period until the prior tenant is removed. 

Restatement: Favors English Rule. LL has knowledge of problem ahead of time. LL can more efficiently anticipate problem.

Violation of FHA (Title VIII)
Fair Housing Act 1968 - renting and selling 

· FHA stopped discrimination in selling and renting of land

· 1988 amendments made it stricter

· Applies to discrimination on the basis of race, color, religion, sex, handicap, familial status or national origin 

· Nothing in 3604 [other than 3604 (c)] shall apply to . . .

· Any single family house sold or rented by an owner provided that such private individual owner does not own more than 3 such single-family houses at any one time (entitled to discriminate as long as a broker is not used AND the advertising is not done contrary to 3604 (c))

· A person renting a room in their own house

· Single family home sold or leased by owner if he does not own more than 3 homes

· Rental Unit in house where 4 or less units if one occupied by LL

· ( 1982 protects race and national origin only, bars all discrimination, private as well as public

· ( 1982 covers all property, but doesn’t cover gender or gay/bi 

FHA and Exclusionary zoning: "Exclusionary zoning" is the use of zoning laws to exclude certain types of persons and uses, particularly racial and ethnic minorities and low-income persons.  

1.1. Examples of exclusion: A town might exclude certain types of people by putting tight restrictions on the kinds of allowable residential uses. Thus a high minimum-acreage requirement, a ban on multiple dwellings, a ban on mobile homes, or a ban on publicly-subsidized housing are all ways a town could try to keep out poor people (and, to the extent that blacks, say, are on average poorer than whites, a way to keep out black people).

1.2. Equal Protection law: Exclusionary zoning may be attacked as a violation of the Equal Protection Clause of the U.S. Constitution. An equal protection argument has the best chance of success when it argues that a town is discriminating on the basis race or national origin, since these are "suspect classes"; an attack based on the claim that the town is discriminating against the poor will probably not succeed (because poverty is not a suspect class). 

1.3. Disparate impact vs. disparate treatment: Also, the plaintiff in an equal protection case will probably only win if the court applies "strict scrutiny" to the ordinance. This, in turn, will happen only if the court believes that the town acted with the purpose of discriminating on racial or ethnic grounds, not if the ordinance merely has the effect of making it harder for minorities to live there. 

Models of Proof

(1) Disparate Treatment

In cases of disparate treatment, the plaintiff has the initial burden of showing that she: (1) is a member of a protected class; (2) applied for housing; (3) qualified for housing; (4) was rejected for housing; and (5) that housing is still available or was sold/leased to someone not in the protected class. In this case…

The burden then shifts to the defendant who must articulate non-discriminatory intent or legitimate reason for the business practice. 

P then must show reason was pretextual (burden is ultimately on P to say it was [race, gender, disability]. Though harder to prove with employment, with housing it’s easier because of the use of testers. The plaintiff must show that action was motivated by protected class; essentially, intent.

The burden of proof defines the substantive right—whether there is a remedy. 

· Soules v. U.S. Dept. of Housing & Urban Development: Disparate Treatment; plaintiff needed better testers

(2) Disparate Impact

Neutral rule: don’t rent to anyone making under $140,000 - leaves only 2% minority but LL has no knowledge that it will result in disparate racial impact

Disparate impact cases are basically cases in which a neutral rule has a segregative effect, either through exclusion or by effectuating segregated housing patterns as in Arlington Heights. Once the plaintiff shows the disparate impact the burden shifts to the defendant to show that there is a legitimate business reason which cannot be met by any other means, e.g., to protect investment.

· Arlington Heights - D must prove reasoning to be non-discriminatory for actions, justify with legitimate reasons; P must show some intent here because 14th Amendment claim. 

· Hanson: Pattern; whole series of acts P says shows pattern of discrimination – common under FHA (intent, evidentiary issues & use of statistics, statute)

· 7th Circuit Ruling on Remand: Title VIII violation can be shown under some circumstances by a showing of discriminatory effect without a showing of discriminatory intent. Every action that produces discriminatory effect does not violate Title VIII. Examined four critical factors:

· how strong P’s showing of discriminatory effect is;

· whether there is some evidence of discriminatory intent, but less than const. Violation;

· D’s interest in taking the action complained of;

· nature of relief P seeks. P was seeking to build interracial housing rather than trying to compel P to do so. 7th Ct. returned suit to dt. ct. to determine whether any parcel existed in Arlington Heights that was already properly zoned and suitable for low-cost housing. Village had burden of identifying site and if D could not, Ps would be entitled to relief sought. Ps and Ds then compromised.

Statutory Language

· Bronk (dogs): different statutes federal, state, local – differences among them? What applies?

Subleases and Assignments

1) When tenants transfer leaseholds to others. Generally, T can transfer leasehold unless restricted in lease. Cts. more tolerant of restraints on leaseholds. Which is it?

a) All or some interest (formalistic approach)

b) Intent of the parties (especially if they’re not lawyers)

c) What the parties actually did (courts will even disregard phrases in the lease when looking at these factors)

2) Assignment: T1 transfers entire interest to assignee. T1 retains no interest or right to re-enter.

a) Establishes privity of estate b/n assignee & LL, and obligations are usually the same

b) LL can sue assignee (T2) b/c of privity of estate

c) LL can sue T1 b/c of privity of contract but can not sue T2 for privity of contract

i) Rule of Assignments: once LL permits one assignment, LL has permitted all future assignments unless specifically stated by LL. (Does not apply to subleases) Restatement does not accept the rule b/c doesn’t express the intent of the parties. 

ii) Novation - if LL agrees, release of contract with T1 and re-contracts with T2 - T1 is no longer in privity with LL.

iii) 3rd Party Beneficiary - If T1 and T2 enter into assumption contract (T2 agrees to abide by all parts of lease), LL can sue T2 as 3rd party beneficiary. T2 assumes all obligations of T1, which benefits the LL ultimately.

3) Sublease: T1 transfers less than whole interest. Retains some right to re-enter.

a) No privity of estate b/n original LL & T2.

b) LL and T2 can’t sue each other - no privity of contract or estate.

c) LL must go after T1, who can then go after T2

d) LL can go after T2 only in cases where T2 has agreed to promises expressly stated as 3rd party beneficiary. Promises cannot be implied, must be stated. 

4) Landlord Conveyance of Property - If LL1 sells building to LL2, Tenants still have good lease against LL2 - LL1 cans only convey what s/he has - ownership subject to a lease. T can sue LL2 under privity of estate, but absent statute or provision in original lease, there is no privity of contract. 

5) Subrogation Theory - If LL sues T1 based on privity of contract, T can sue T1 for compensation.

a) Personal Covenants: against original lessee unless subsequent party agrees to take on original covenants.

b) Real Covenants: enforceable against lessee; subsequent transferees w/whom lessee is in privity of estate.

· American Book Co v. Yeshiva: Reasonableness in withholding sublet consent; can only be withheld for commercial reasons. Original lease stated cannot unreasonably withhold. Yeshiva is successor L.

· Kendall v. Ernest Pestana, Inc. In the absence of a provision in a commercial lease contract to assign or sublet, consent to do so must not be unreasonably withheld. court reads reasonableness requirement – so now CA cannot withhold consent unreasonably. A lease could write in that L has sole discretion or that L has right to renegotiate rent.

· Ernst v. Conditt: Subleases and Assignments: court looks to the intent of the parties and what they thought they were doing. 

Remedies

· Berg v Wiley : landlord self-help; re-entry in peaceable manner. Policy: Court not like self help cause can lead to violence

· Sereze: Landlord under statute; policy not to perpetuate homelessness

· Sommer v. Kridel: Duty to mitigate; the tenant who has abandoned possession

· What are the LLs options if T abandons? Remedies in terms of economic context:

· LL accepts; T responsible for future rent

· LL rents on T’s account; T liable for costs of re-renting, liable for difference; vacancy period if any—LL here reserves the right to go after T, hasn’t abrogated the lease (it’s still good). LL could even owe T $$.

· Sue for anticipatory breach (if LL knows rents will go down). LL doesn’t have to wait until the end of the term. Idea is that T rejects contract, so LL should get prospective value (not applicable in non-payment cases).

Condition Of The Premises 

Implied and express covenants

Two exceptions: Covenant of Quiet Enjoyment (constructive eviction based on c/l duty or implied covenant) and the Warranty of Habitability 

Covenant of Quiet Enjoyment

LL promises not to disturb T’s quiet enjoyment of property (implied in the lease). Very difficult to show. Depriving leasee of beneficial use of the property. This right can be violated by acts of L, or persons claiming under him, which interfere with T’s possession or use of the premises. Interference by landlord or third person: If L himself, or someone claiming under L, interferes with T’s use of the premises, this will be a breach of the covenant of quiet enjoyment.

· Conduct by other tenants: If the conduct of other tenants makes the premises uninhabitable for T, the traditional view is that L is not responsible (unless the other tenants use their portion for immoral or lewd purposes, or conduct their acts in the common areas). But the modern trend is to impute the acts of other tenants to L where these acts are in violation of the other leases, and L could have prevented the conduct by eviction or otherwise. 

· Constructive eviction: If T’s claim is merely that his use or enjoyment of the property has been substantially impaired (e.g., excessive noise, terrible odors) the eviction is "constructive". When T is constructively evicted, even if this is L’s fault, T is not entitled to terminate or stop paying rent unless he abandons the premises. Occurs when LL interferes w/ quiet enjoyment of property - breaches a duty in such a way that it is equivalent to barring tenant from leased property (ex. Flooding of office space so bad that can’t be there) Under old common law rule, the tenant had to move out of apt in order to claim constructive eviction. Three Necessary Elements:

· Substantial interference - failure of LL to do something - breaches duty in lease

· Notice to LL of defect with reasonable time to fix it.

· Tenant must vacate in some jurisdictions (restatement says not necessary)

· Illegality: If T intends to use the property for illegal purposes, and L knows this fact, the court will probably treat the lease as unenforceable, especially if the illegality would be a serious one (e.g., crack distribution). 

Tenant’s tort liability: T, during the time he is in possession of the premises, is treated like an owner, for purposes of his tort liability to others who come onto the property. 

· Reste Realty Corp. v. Cooper (p.508): Quiet Enjoyment and Constructive Eviction****LM Case: Rationale: If leased premises are made substantially unsuitable for the purposes for which they are leased, or the beneficial enjoyment is seriously interfered with, that constitutes a breach of the covenant of quiet enjoyment and will allow a tenant to claim a constructive eviction. Condition of the premises deprived D of use and enjoyment. App. Ct. reversed b/c condition not permanent. The occurrence at every rainstorm amounted to permanent. Ct. expanding covenant of quiet enjoyment.

Landlord’s liability:
Common law: At common law, L is generally not liable for physical injury to T, or to persons who are on the leased property with T’s consent. That is, L has no general duty to use reasonable care to make or keep the premises safe. However, there are a number of exceptions (including some developed by courts recently), including the following: 

· Concealment: L is liable if he conceals, or fails to disclose, a dangerous defect existing at the start of the lease of which he is aware.

· L should know but does not: Most courts also hold that if L does not have actual knowledge but should know about the danger, based on facts that he does know, he will be liable for failing to warn.

· No duty of inspection: But L has no duty of inspection, i.e., no obligation to inspect the property to find out whether there are hidden defects.

· Liability to persons other than T: Nearly all courts hold that if L would be liable to T, he is also liable to persons on the premises with T’s consent. (But if L has told T about the defect, L will not be liable to T’s guests even if T did not pass on the warning.) 

· Areas under L’s control: L has a duty to use reasonable care to keep the common areas safe (e.g., lobbies, elevator, corridor, etc.). 

· Security against criminals: Most courts now require L to use reasonable care to prevent unauthorized access to the building. (Example: L, the owner of an apartment building, fails to repair the building’s outer lock after being told that it is broken. X enters, and mugs T. Most courts would hold L liable for not using reasonable care to secure the building.)

· Repairs negligently performed: If L attempts to make a repair, he will be liable if the repair is done negligently, and L has made the condition more dangerous or lulled T into a false feeling of security. (But if L’s negligent repair does not make the condition worse or lull T, the courts are split as to whether L is liable if T is injured.) 

· L contracts to repair: If a clause in the lease requires L to make repairs or otherwise keep the premises safe, L will be liable in tort if he fails to use reasonable care and T is injured. Also, L is probably liable to third persons on the premises with T’s consent in this situation. 

· L’s legal duties: If building codes or other laws impose a duty on L to keep the premises safe, L will generally be liable in tort if he fails in this duty. Probably L will also be liable if he breaches an implied warranty of habitability, and the uninhabitable condition causes injury to T or T’s guest. 

· Admission of public: If L has reason to believe that T will hold the premises open to the public, and L has reason to know that a dangerous condition exists, L will be liable for resulting physical harm to the public. (L usually has an affirmative duty to inspect in this situation.) 

· General "reasonable care" theory: Some recent cases have simply rejected the common law view that L has no general duty to use reasonable care. Under these cases, P does not have to fit within one of the above exceptions, and merely has to show that: (1) L failed to use reasonable care and (2) the lack of reasonable care proximately caused P’s injury. 

· Exculpatory clauses: At least in the case of a residential lease, most courts today refuse to enforce an "exculpatory clause" in a lease, that is, a clause purporting to relieve L of tort liability for his negligence. About half the states accomplish this by statute, and some others by case law. 

· 1960’s - Cts. started to read more into lease - convey and maintain habitable premises. T’s remedies: T could sue for damages if LL breached this, but T still had to pay rent. Beginning with the 1960’s: abandonment of this notion that rent was still independent from LL’s breach. T could withhold rent. Obligations to pay rent based on LL upholding covenants.

Implied Warranty of Habitability

The vast majority of states (either by statute or case law) impose some kind of implied warranty of habitability such that if L leases residential premises to T, he impliedly warrants that the premises are in at least good enough condition to be lived in. If L breaches this warranty, T may (among other remedies) withhold rent, and use the withheld rent to make the repairs himself. The standard for determining "habitability" by most courts is that the existence of a building code violation is at least some evidence of uninhabitability. However, most courts require that to prove uninhabitability, T must show that the conditions not only violate the building code, but are also a substantial threat to T’s health or safety. (Conversely, most courts hold that if conditions are a substantial threat to T’s health or safety, the warranty is breached even if there is no building code violation.) Tenant must show: notice of violation and reasonable time to repair. A T who enters into a lease agreement w/ knowledge of any defect in essential facilities cannot be said to have assumed the risk. To invoke W of H, T must show: notice to LL and gave reasonable time to fix. B/c contractual relationship, standard contract remedies of rescission, reformation, and damages are available to T when suing for breach of the implied warranty of habitability. If T shows a breach of the implied warranty of habitability, he may have a number of remedies such as terminating the lease, withholding rent or using the rent for repairs. In order to terminate the lease the tenant must usually vacate the premises and terminate the lease after having put L on notice and L still refuses to make the repairs. The tenant may also withhold rent until the defects have been cured. Lastly the tenant may use rent for repairs, though he must usually give L advance notice of his intent to make the repairs and to deduct (so that L can make the repairs himself to avoid the loss of rent). 

· Relevance of nature of building: Some (but not all) courts hold that the age of the building and the amount of rent charged may be considered in determining whether there has been a breach. Thus a given condition might be a breach of the warranty as to a new luxury high-rise, but not as to an old low-rent structure.

· Application:

· Residential: Most statutes imposing an implied warranty of habitability apply to all residential leases (though some apply merely to units in multiple dwellings, so that a single-family house would not be covered).

· Commercial leases: Most statutes and cases do not impose an implied warranty of habitability as to commercial leases. 

· There is no “good excuse” for LL to breach this implied warranty of habitability. Does not matter if breach due to strikes, natural disaster, etc. no defense for unsanitary conditions.

· Waiver in lease: Generally, a clause in the lease expressly stating that there is no implied warranty is usually not effective. (But some statutes, such as the URLTA, will enforce a deal in which T promises, in a separate writing, and for adequate consideration such as a lower rent, to make repairs himself.) Court will not uphold exculpatory clauses, based on unequal bargaining power, unconscionable.

· Retaliatory eviction barred: By the doctrine of "retaliatory eviction," L usually may not terminate a periodic lease, or deny T’s request for a new lease at the conclusion of a tenancy for years, on account of T’s assertion of the right to habitable premises. The doctrine is most likely to be applied where L tries to terminate the tenancy in retaliation for T’s complaints made to a housing authority about code violations. Also, some courts apply the doctrine where the non-renewal or termination is in retaliation for T’s withholding of rent or his joining in a tenants’ organization. 

· Hilder v. St. Peter: Tenant need not abandon slumlord’s premises; Abandonment is not necessary in order to claim damages under an implied warranty of habitability in residential leases.

Measure of damages 

Measure of Damages (Vermont): value of dwelling as warranted vs. value in defective condition. A second way to compute damages is for the court to take a percentage and reduce the rent. Not as generous as Vermont’s since the LL can increase rent a certain percentage knowing that later courts will reduce that percentage.

Easements 

Appurtenant 
· When it benefits the easement holder in her physical use/enjoyment of land

· 2 parcels of land must be involved – dominant tenement (seems to have an attachment to servient estate – Williard) and servient tenement (land easement goes across)

· Passes automatically with dominant land regardless if even mentioned in instrument or transfer

· Passes with servient land unless new owner is a purchaser w/ NO FORMAL NOTICE of the encumbrance

· Fixed by terms/conditions that created it

· No unilateral expansion of easement by dominant owner

In Gross

· Not benefiting another parcel of land. 

· No dominant estate here, just servient.. (utility company land where run wires, train tracks, A putting a billboard on servient land to get business for A, A has permission to swim in B’s pool- can’t devise or assign this)

· Not transferable unless for commercial purposes; for commercial- freely assignable & transferable


Easements can be in fee simple, for life, fee simple determinable etc.

	Grant
	Willard v. First Church of Christ Scientist: Express Written Easements: Abandon common law rule that one cannot reserve an interest in property to a stranger to the title since it frustrates grantor’s intent and is inequitable when the grantee has paid a reduced price for title to the burdened property.

For more than a year, must be in writing; deed of formal easement; Implied easements (such as by implication) carry risks to prospective buyers

Shepard v. Purvine 

· Oral license b/n close friends promptly acted upon is just as valid, binding, and irrevocable as a deeded right of way. (considers intent of parties at time of agreement)

Henry v. Dalton 

· Objecting to off record risks allowed in Holbrook. Rejects easements by estoppel arguing that it makes deeds less secure; don’t want to burden land with unrecorded easements.



	Reservation
	Arises when a grantor conveys title to land, but reserves the right to continue to use the land for a special purpose 



	Quasi-Easement by Implication 
	Arises when land is divided & there is a readily apparent existing use that parties reasonably intended would continue. For example, if the only means of ingress & egress is across another’s land. This easement ends when the necessity ends, unless pre-existing use.

VanSandt v. Royster
· Prior to the division of a single tract of land 

· Apparent and continuous use exists on servient part--NOTICE

· Is reasonably necessary for enjoyment on dominant part

· Parties intended this continuation after the division



	Easement by Necessity
	Othen v. Rosier/TX juris. (Impl. by necessity rejected by —need absol. necessity). Must show:

· Necessity existed at time of severance

· Unity between dominant and servient estates

· Roadway is not mere convenience

· Look to intent of the parties

· Justifications:

· Public policy: against public policy to have landlocked parcel

· Presumed intent: no one would have intended to have landlocked parcel



	Easement by Estoppel
	Permissive use of land that person believes will be permanent & allocates resources, $. When one relies on permission to his detriment, the revocable license can ri[en into an easement such as in Holbrook v. Taylor. 



	Easement by Prescription
	Similar to adverse possession. The process of acquiring an affirmative easement by continuous use, rather than asking the owner of the property. American cts. will not imply negative easements based on prescription. Four requirements:

· Use must be adverse to true owner

· Continuous and uninterrupted for statutory period (seasonal ok)

· Visible and notorious or with owner’s knowledge

· Exclusivity (i.e. not using with public, this is different than adverse possession)

Reasons: 

· Maintain status quo – encourage use.

· Alleviate problem of digging up old records to justify easement of necessity

· Settle things – as the status quo is



	Public prescriptive


	The majority of jurisdictions permit the public at large to acquire a public e. if the public uses private land in a manner that fulfills prescription requirements (e.g., roadway); public at large can acquire right to use land by continuously using it. In some circumstances, courts will enforce public’s right to access even when public prescriptive easement requirements are not satisfied.



	Public Trust Doctrine
	Rule: In most jurisdictions when people on property on the seaside, ownership extends to the mean (average) high water mark.  (though in MA is different, low tide mark)  Private owners own dry sand area and public own mean average high water mark into the water.  

Rationale: 

Court says people need reasonable access (actually a bit more than reasonableness) to area in public trust and need to be able to use the dry sand area to do so and to use for other uses to allow one to enjoy pubic trust rights. i.e. can dry off and rest on beach in dry sand area. In MA – under public trust is historically based and rather tightly construed. In NJ, includes recreational uses. 

Matthews v. Bayhead: The public has a reasonable right of passage across the dry sand area and can use the dry sand area as is reasonably needed to enjoy the access to the beach.

Pazolt v. Director of the Division of Marine Fisheries: Public trust doctrine in MA; Public has right to fish, but not to fix structures

	Easements in Gross
	Miller v. Lutheran Conference & Camp Association (p.823) Assignability of easements; one stock rule; easement in gross: Holding/Rule: An easement in gross may arise by prescription (can bathe at Lutherland), it is assignable if its creator intends it to be and it is not personal (bathing right was assignable), and it is divisible if it is used or exercised in its entirety (was not the case here, bathing right is not divisible). Rationale: Ct. applies one stock rule - an easement in gross is not divisible b/n tenants in common. Must have permission of the other owners. For an easement in gross to be divisible, it must be shared jointly, not split up. One may not use their interest unilaterally; each needs the consent of the other


Termination of Easements

Preseault v. United States (p.842) Termination of easements:

1) abandonment: conduct of owner of e. shows intent to abandon; requires affirmative action (erect structure blocking his own access to e.; developing a new route that you use constantly)

2) written consent (agreement in writing, release)

3) merger: when dominant and servient estate come into the same hands (e. will not be automatically revived if this estate subsequently severs)

4) adverse possession or prescription by the owner of the servient parcel or 3rd party for the prescription period

5) by statute: Marketable Title Acts - e’s, covenants, servitudes terminate unless parties act to renew them (require e’s rerecorded periodically (every 30-50 years))

6) sale of servient estate to somebody w/o any formal notice of the e. (actual, constructive, inquiry notice) - then new purchaser of servient estate takes it unburdened with an e.  In most j’ns, if e. was recorded, that’s automatic notice.

7) misuse: using e. outside the scope of permissible use.  When owner of e. misuses it, courts enjoin those misuses; in extreme cases, courts sometimes terminate e’s entirely

8) useless: when e. becomes useless, courts will terminate it (purpose ended: lake dries up)

9) by its own terms: can expire at some point

COVENANTS RUNNING WITH THE LAND 

Real covenants:

A real covenant running with the land is a contract between two parties which, because it meets certain technical requirements, has the additional quality that it is binding against one who later buys the promisor’s land, and/or enforceable by one who later buys the promisee’s land. Covenants are subject to legal rather than equitable relief. Thus, when a covenant is breached the relief granted is money damages, not an injunction or decree of specific performance, as with equitable servitudes. 

1) For the burden to run with the land, you must show:

i) Intent to bind successors in interest; must be indicated in writing in the original deed; ex. if it refers to grantees, heirs and assigns or if it explicitly state it will run or intends to run with the land.

ii) Promise must touch and concern the land burdened. “You know it when you see it” Meaning of this has changed over time. This requirement has been used to strike down racial covenants saying they don’t touch and concern the land. Restatement says we should abolish and replace with whether the covenant is against public policy or is unconscionable or restricts alienability.

iii) Privity – There must be privity of estate, both horizontal privity and vertical privity.

(1) Horizontal privity: between original parties (grantor/grantee) (restatement wants to get rid of because it is easy to manufacture through a straw) In England the only relationship that met horizontal privity was a LL/T relationship.

(2) Vertical privity: between promissor and successor: successor must be conveyed exactly the same interest in the property the promissor had.

2) For the benefit to run with the land, you must show:

i) Intent to bind successors

ii) Touch and concern the land

iii) Relaxed vertical privity. No horizontal privity required. The benefit may be enforced by anyone who has taken possession of the promisee’s property with the promisee’s permission. 

(1) Homeowners association: If P is a homeowners’ association set up by a developer to collect annual fees from homeowners in a subdivision (used to maintain any common areas), the association may sue non-payers even though the association owns no property in the development. Thus the requirement of vertical privity is almost completely relieved in this instance.

Equitable Servitudes

Equitable servitudes are promises that are enforced at equity, by the award of an injunction (ordering the defendant not to do something) or a decree of specific performance (ordering the defendant to do something). When a court not only gives equitable relief, but applies it against an assignee of the original promisor, the promise is referred to as an "equitable servitude" against the burdened land. In general, the technical requirements for establishing an equitable servitude that burdens the land are less difficult to meet than the requirements for covenants at law. Therefore, the law of equitable servitudes is generally more important today than the law of covenants at law. Most agreements for which equitable enforcement is sought are negative in nature – they are usually agreements not to violate certain building restrictions. But occasionally, an equitable servitude may involve an affirmative promise (e.g., the promise to pay dues to a homeowners’ association, or the promise to make certain repairs), at least in American courts.

1) For the burden to run with the land, you must show:

i) Intent to bind successors

ii) Touch and concern the land: courts are extremely loose in determining what kind of benefit or burden "touches and concerns" land. 

iii) Notice of the restriction - actual notice not required - constructive or inquiry notice is sufficient

(1) Actual notice: Thus if the subsequent purchaser of the burdened land happens to know about the restriction, it is irrelevant that the restriction is not recorded anywhere. 

(2) Recording: Also, the subsequent purchaser will be deemed to be on notice if he has "constructive" knowledge of the restriction. Most importantly, if the restriction is properly recorded in the land records, the purchaser is bound even if he does not discover the restriction by the time he buys.

iv) In writing (although some cts will imply it involving restrictions in subdivisions)

v) The requirements of privity are virtually non-existent in connection with equitable servitudes

2) For the benefit to run with the land, you must show:

i) Intent to benefit

ii) Touch and concern the land

iii) Very relaxed vertical privity (some jurisdictions only)

iv) Cts. generally hold that if a neighboring land benefits from restriction, it was intended to run with land

b) Developer’s building plan: A general building plan formulated by a developer will often bind all parcels in the development. The developer records the plan in the form of a subdivision "plat" or map. To see how the burden and benefit can run to all parcels, assume that Developer (who has recorded a subdivision plat) conveys one parcel to B1 and, subsequently, another parcel to B2. Assume that the deed from Developer to each imposes the requirement that the buyer use the property in accordance with the recorded building plan (e.g., that he not use the property for non-residential uses if the building plan prohibits this).

i) Enforcement by subsequent purchaser: First, consider a suit by B2 against B1. Here, B2 can enjoin B1 against violating the use restrictions. This would probably be true even if the deed from Developer to B1 did not expressly mention the plan or the restrictions – the fact that the plan had been publicly filed would probably be enough to put B1 on notice.

ii) Enforcement by prior purchaser against subsequent one: Now consider a suit by B1 against B2. This is trickier, because by hypothesis B1 received his property before the restriction against B2 even existed. Nonetheless, B1 can probably get an injunction against any violation by B2. Courts often do this by the doctrine of "implied reciprocal servitude" – when B1 acquired his land in expectation that he would get the benefit of subsequently-created servitudes, there was immediately created in him an implied reciprocal servitude against Developer’s remaining land (even if Developer did not put the restriction in later deeds, including the deed to B2!)

c) Selection of neighbors: Equitable restrictions (as well as covenants at law) may be used to facilitate the selection of neighbors. Such agreements will generally be enforced as long as they are reasonable in scope (so that they do not constitute an unreasonable "restraint on alienation") and are not in violation of any anti-discrimination law. 

i) Example: Each deed executed by a developer provides that the purchaser must become a member of the homeowners’ association, and that the purchaser may not sell his land to anyone who is not a member of the association. It also provides that the association has the right of first refusal to buy any property offered by a member. Such a restriction will generally be enforced, and will give the association’s other members (providing that the association has enough money) the practical ability to keep property out of the hands of anyone deemed undesirable. Such a provision is often used by condominiums and co-ops.

Restatement

Affirmative promises shouldn’t run to S/O with lesser interest (lessor); but negative promises should run.

· Tulk v. Moxhay (p.863) (1848) Enforcing equitable servitudes against subsequent assignees

· Sanborn v. McLean (p. 868) (1925) Implied Reciprocal Negative Easements—Common Scheme

1) Reciprocal negative easement is created in all real property that is conveyed by the same common grantor even if the restriction are explicitly contained on some but not all lots. There is a scheme from the first conveyed lots. 

2) Rationale: Original grantor made 91 deeds out, many with restrictions. Ct rules in favor of P b/c:

a) Common Scheme: It is restricted b/c it is in many of the other deeds that went out. 

b) Inquiry notice - D should have noticed that there were only single-family houses and appears to be common scheme. Ct. implies restriction on McLean lot. For this to happen: need to begin with a common owner & common scheme. First time lot sold out, scheme must start & as soon as it starts there is a reciprocal easement. 

c) Policy—benefits the whole; other properties paid price. Reliance interests. 

· Neponsit Property Owners’ Assn. v. Emigrant Industrial Savings Bank (p.873) (1938) Equitable Servitude:

A homeowners’ association may sue to enforce the benefit of a covenant even though the ass’n succeeds to no land owned by the original promisee. The homeowners’ ass’n is regarded as the agent of the real parties in interest who own the land. Court looks at substance over form. 

· Caullett v. Stanley Stilwell & Sons, Inc. (p.885) (1961): Benefit in gross doesn’t run. Policy: hard to know whether/who the benefit runs to if it’s not attached to land. Court looks at T&C, but really more worried about benefits in gross. 

Touch and Concern Restatement (Third) of Property, Servitudes

Third restatement has encouraged abandoning the touch and concern requirements in favor of public policy with specific tests based on reasonableness. For example—rules for terminating promises because of changed conditions or too onerous (premises valid when made but cause of time no longer make sense.) Rather than open ended touch and concern,  courts use specific public policy concerns (those that are not valid cause of out of date) unfair, undue restraint on alienation. Go directly to public policy concerns – bad public policy - too exclusionary.  (p 885)

1) General test for enforceability is public policy

2) Specific tests based on reasonableness:

a) Direct restraint on alienation

b) Indirect restraint on alienation that lacks rational justification

c) Unreasonable restraint on trade

d) Unconscionable 

3) Termination of certain affirmative covenants ($)

a) Terminates if no end date or total sum due (unless concurrent provision)

b) If excessive in relation to burdened estate

c) Not applicable to community associations

Scope of Covenants

· Hill v. Community of Damien of Molokai (p.891) (1996). Even if not found to fit with in the covenant, then the covenant would be found to violate FHA. Community can’t show discriminatory intent through the creation of the covenant. Covenant does have a disparate impact on handicapped individuals. Home must be reasonably accommodated for barring the covenant. Rationale: Purpose of the group home is to create a normal family atmosphere. No disparate intent (necessary evidence: pattern). Disparate impact on individuals who need congregate homes (outweighs interest of neighbors) (way out: legitimate business reason). Reasonable accommodation is met –reasonable not to enforce the covenant on handicapped individuals.

· Shelly v. Kraemer (p.902) (1948): Judicial enforcement of a restrictive covenant prohibiting conveying to a nonwhite by granting of an injunction constituted state action, and was therefore violative of the equal protection clause of the 14th Am’nt.

· Western Land Co. v. Truskolaski (p.907)(1972): Court says: as long as the original purpose of the covenant is possible - it’s possible to limit the subdivision for residential use - covenant will be enforceable: there is still value to residents in keeping it residential, even if it would have more value with the shopping center.

· Rick v. West (p.912) (1962) Holding/Rule: Restrictive covenants are enforceable unless there is a substantial change, regardless of the relative equities of the parties. Rationale: A single person with a covenant has as much right to it as a large number of people would. P’s predecessor chose to promote a residential development and imposed the restrictions.

· Pocono Springs Civic Association, Inc. v. MacKenzie (p.916) (1995): Holding/Rule: Ct. found that MacKenzies had a fee simple with a perfect title and that a property can not be abandoned where there is a perfect title. The MacKenzies’ intent to abandon is irrelevant; Policy Reason: Statute of Frauds - have to convey interest by deeds. No authority exists in state to abandon under the MacKenzies’ conditions. Ct. afraid people with get out from under liability for misdeeds done on the property. If people could abandon, it could lead to unseemly scramble to take over abandoned property. 

· Nahrstedt v. Lakeside Village Condominium: pet restriction enforced: Rationale: A restriction is contained in the declaration of the common interest development and is recorded, so it’s presumed to be reasonable and will be enforced uniformly against all residents unless it’s arbitrary. Imposes burdens on the use of lands it affects that substantially outweigh the restriction’s benefits to the development’s residents or violates a fundamental public policy.  Here - health, sanitation and noise concerns. P was on notice (original promisor). Brightline/Reasonable test. What they don’t say: Courts don’t want to sort through what cats are well-behaved and what cats aren’t. Effect on judicial resources. Notes: court more likely to hold up original promisor than if the bylaws are amended later. 

Termination of covenants and equitable servitudes/Remedy Issues

1) Written release of all parties (all must agree)

2) By its own terms: time-limited

3) By merger: dominant and servient parcels come into the same hands

4) Equitable Doctrines
a) Acquiescence (equitable doctrine): party that benefits from covenant tolerates violations of covenant by owner of servient estate (there is no set time period for acquiescence)

b) Abandonment (equitable doctrine - the court will look at all circumstances): holder of benefit of covenant waives right to enforce the covenant if he has tolerated violations of covenant by surrounding parcels, but not by his neighbor; state of mind

c) Prescription: no longer enforceable after violated for so many years

d) Estoppel: you did something the other person relied on to his detriment; now won’t hold up

e) Latches

f) Unclean hands: if you’ve violated it yourself, no equitable relief

5) By statute: Marketable Title Acts (like easements) - clear away clutters on title that lost value to people; people have to reassert (re-record) covenants periodically

6) Sale of servient estate without notice: if no notice to purchaser, purchaser takes land w/o any burdens; but can be record notices

7) Changed conditions: where an easement becomes useless for the purpose for which it was created, it automatically terminates; as to covenants and equitable servitudes - usefulness is more debatable; courts are strict as to lifting covenants because of changed conditions - only where covenant has no value to the benefited parcel

8) Remedy issues-

a) Damages v. injunction

b) Relative hardship

The "Taking" Clause, And Land-Use Controls As Implicit Takings 

State and federal governments may take private property for public use under the power of "eminent domain." However, the 5th Amendment to the U.S. Constitution provides that "private property [shall not] be taken for public use, without just compensation." This is the so-called "Taking" Clause, made binding on the states by means of the 14th Amendment. Normally, land-use controls will not constitute a taking for which the government must pay compensation. But occasionally, a regulation may so drastically interfere with the private owner’s use of his property, or with the value of that property, that the court will conclude that there has been an implicit "taking." Generally, if the state merely regulates property use in a manner consistent with the state’s "police power," then no compensation needs to be paid, even though the owner’s use of his property or even its value has been substantially diminished. Thus zoning regulations, environmental protection rules, landmark preservation schemes, etc., will usually not constitute a compensable "taking." But if the regulation goes too far, it will become a "taking" even though the state calls it a regulation. 

Substantial advancement of legitimate state interests: The land regulation will be a taking unless it "substantially advances legitimate state interests." 

1.1. Broad range of legitimate interests: A broad range of governmental purposes constitute "legitimate state interests." These include maintaining residential uses (often done by zoning), preserving landmarks, protecting the environment, etc.

1.2. Tight means-end fit: There must be a fairly tight fit between the state interest being promoted and the regulation chosen (more than a mere "rational relation" between means and end). Nollan/Dolan
1.3. Deprivation of all use: If a regulation is found to deny the landowner of all economically viable use of his land, this will make the regulation a "taking." Lucas
1.4. Physical use: If the government makes or authorizes a permanent physical occupation of the property, this will automatically be found to constitute a taking. Loretto
1.5. Diminution in value: The more drastic the reduction in value of the owner’s property, the more likely a taking is to be found. This "diminution in value" standard is probably the single most important factor. Penn Central
1.6. Prevention of harm: A taking will probably not be found where the property use being prevented is one that is harmful or "noxious" to others. Hadacheck
· Penn Coal: Holmes decides PA statute goes too far; Conceptual severance as the basis of the taking (as compared with Penn Station). Compare with Haddechek (coal can’t be used/transported; fairness; use/possession; coal is everywhere, policy; mining is not nuisance; paid for the rights) (1147); benefit-conferring (not harm prevention or nuisance)

· Keystone Coal: Brandeis’ dissent in Penn Coal; common welfare (v individual); still possible to do business; important public interests; reciprocity of advantage. (1158) (harm prevention)

· Loretto: categorical rule: when character of governmental action is permanent physical occupation of property, our cases uniformly have found a taking to the extent of the occupation, without regard to whether the action achieves an important public benefit or has only minimal economic impact on the owner. (1130)

Legal limits on zoning: Constitutional limits: Several different federal constitutional provisions may limit a city’s ability to zone in a particular manner: 

1.1. Taking Clause: First, the 5th Amendment’s Taking Clause means that if a zoning regulation is so overreaching that it deprives the owner of all economically viable use of his land, or is not substantially related to some legitimate public purpose, the zoning will be treated as a taking for which compensation must be paid.

1.2. Substantive due process: If the zoning law fails to bear a rational relation to a permissible state objective, it may violate the substantive aspect of the Due Process Clause.

1.3. Equal protection: A zoning law that is adopted for the purpose of excluding racial minorities will trigger strict judicial scrutiny, and will probably be found to be a violation of the Equal Protection Clause of the 14th Amendment.

· Hadacheck: not a taking, can use the clay still, just can’t make it on the property; business as nuisance; notions of progress; not a real deprivation of property, just a restriction on use; harm prevention.

· Euclid: zoning is Constitutional on its face; court didn’t look to as applied. 

Historical And Environmental Preservation: Historical preservation: Municipalities often try to protect buildings or districts of great historical or architectural interest. 

1. Districts and landmarks: Sometimes, an entire historical district is protected. (For instance, the French Quarter in New Orleans is protected because of its great age, uniformity and architectural significance.) Alternatively, sometimes a particular structure will be protected because of its historical or architectural significance. In either event, historical preservation schemes generally prohibit the owner from altering or demolishing the building without a special permit.

1.1. Generally upheld: A historic preservation ordinance will generally be upheld so long as: (1) it gives reasonably precise standards to the board charged with enforcement, so that the board does not behave in an arbitrary or discriminatory manner; and (2) it does not constitute a "taking" without compensation, in violation of the 5th Amendment

1.2. Taking: The owner’s best chance of attacking a scheme is by arguing that it deprives him of all economically viable use of his land, without compensation, in violation of the Fifth Amendment’s Taking Clause. But even such arguments are hard to win. For instance, in the Penn Central case, the Supreme Court held that a New York City ordinance preventing major changes to Grand Central Terminal, but allowing the owners to continue their present use of the property (as a terminal with office space above it) did not amount to a taking. (But a prohibition on all development of a building beyond the current use might be found to deny the owner all economically viable use of the property, in which case the preservation scheme would be a taking for which compensation must be paid.)

1.2.1. Transferable Development Rights (TDRs): Some ordinances avoid "taking" problems by giving the owner "Transferable Development Rights" or "TDRs," by which he may transfer his development rights from the preserved building to other nearby parcels. If in the particular real estate market the TDRs have substantial economic value, this may turn what would otherwise be a "taking" (because the owner is deprived of all economically viable use of his land) into a non-taking. 

1.3. Environmental preservation: Towns and regions also frequently attempt to protect the environment. Of special interest are regulations that attempt to maintain open areas by limiting or prohibiting certain kinds of development. 

1.3.1. Urban park land: Occasionally, a city may prohibit the development of privately-owned urban park land. But prohibiting all development of otherwise-valuable vacant land in the middle of a downtown area is likely to constitute a compensable "taking," because the owner is being deprived of all economically viable use of his land. (But the problems might be eased by allowing TDRs, as discussed above.)

1.3.2. Wetlands and coastlands: More frequently, towns and regions try to limit or prohibit development on wetlands and coastland. By and large, such preservation schemes have been upheld, on the grounds that preservation of these areas is a goal of great social importance, outweighing the landowner’s interest in land development. (But a permanent ban on development might be a compensable "taking," unless the government shows that construction would be dangerous, as in the case of a coastal area subject to heavy flooding and erosion.)

· Penn Central: (not a taking) Considerations: 1) economic impact, 2) investment backed expectations; also conceptual severance. 

· Nollan: (taking) essential nexus between condition and original purpose of the building restriction; or does denying a building permit allow lateral beach access? (1184)

· Dolan: (taking) essential nexus met; how close must the connection be? “Rough proportionality” best encapsulates what’s required in the 5th Amendment. Why public and not private greenway? Right to exclude. Why deed property? City fails to show reasonable relationship, just potential “offset”. 

· Lucas: (taking); categorical; land use regulation that prohibits all economic use is a taking, unless regulation is prohibiting a common law public nuisance. 
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