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I)
Introduction


A) Background/Concepts/Terms
☻48 Jurisdictions: have some form of the Model Rules of Professional Conduct—as prepared by the American Bar Association (ABA), among others.

☻Sole Disciplinary Oversight: of disciplinary rules remains with the highest state court.

☻Other law trumps rules, but: if law is totally inconsistent with rules, questions will be raised re validity of that law (e.g., DOJ regulations allowing government prosecutors to talk to represented persons may conflict with Rule 4.2).

☻Within the lawyer/client relationship, there are a number of different areas of relevant law:

☻Agency law, tort law (malpractice), constitutional law (in criminal context pursuant to 6th Amendment right to effective assistance), contract law (can’t charge unreasonable fee), criminal law (if lawyer assists client in criminal act).



☻Initial Research Question: What ethical questions will arise?



☻Research Tools:

1) Rules: criminal, civil (Rule 11) and local courts.

2) Opinions: ABA—informal + formal, state bar associations.

II)
Formation/Termination of Attorney-Client Relationship, Advertising & Fees


A) Through what means do you initially get clients?
☻ Friends, family, referrals from other lawyers, business contacts, associations, public speaking, TV advertising, returning client business

☻ Rules on Advertising (7.1): You are prohibited from advertising false or misleading statements; b/c this is commercial speech, it must be balanced against the 1st Amendment


☻If written solicitation: must be labeled “advertising” (Shapero)


☻In-person solicitation: prohibited by Model Rules

☻Went for It: FLA restrictions on written solicitations upheld (cannot contact within 30 days of accident); there is public interest in protecting victims when vulnerable.

☻Distinguished from Shapero: because restriction there was too broad of a prohibition on written advertising (commercial speech).

☻Rule 7.4: prohibits fee arrangements for referrals between lawyers and real estate brokers and/or doctors

☻Rule 1.5: allows lawyers and paralegals to get $ for bringing in business.


B) When does attorney-client relationship begin?

☻Togstad: attorney gives advice that client has no case; client doesn’t pursue case based on advice, SOL passes, claim fails. Relationship is held valid and attorney is held to be negligent. 

☻Formation of Relationship: is not contingent upon whether $ passes hands.

☻Perception of client: is what matters; this is why attorney must be explicit re scope of relationship.

☻Compare to sophisticated clients: where there is judicial assumption that they “should know better.” 


C) Types of Fees

1) Flat Fee: attorney makes educated guess re how much time she will spend on case and provides client with fixed amount.

☻Earned as soon as client pays attorney (always paid up front).

☻Most commonly comes up in criminal cases.

☻Corresponds with Rule 1.5 + Fordham (hourly)

☻Formula: based upon # of factors articulated in Rule 1.5 (including # of court appearances, prep time, how much client can afford (particularly in criminal cases))

2) Hourly Fees: # of hours worked x hourly rate; see Fordham (498)

☻Most large firms operate under this system

☻Retainer + hourly fees: common model where client pays up front amount, but that $ goes into client account and hourly fees are charged against that amount.  This amount must be refundable because if you do not do an amount of work that uses up retainer, then you must return $.  Once retainer is used up, you must persuade client to replenish it.  While the retainer is held, it is placed in an Interest on Legal Trust Account (IOLTA).

3) Contingent Fees: Attorney only gets paid if she wins for client at trial or obtains settlement.

☻Typical: 1/3 of settlement for attorney.

☻Not required to be in writing per Rule 1.5: but “should be; in form of written K.” 

☻Gallaher (512): asking for 50% fee (legitimate in certain circumstances).

D) Illegal Fees:

1) Non-refundable retainer

2) Contingent fee for criminal or divorce cases (public policy reasons)

☻Criminal: would encourage attorney to persuade client to plea out—infringing upon D’s right to jury trial.

☻Divorce: would encourage attorney to promote divorce.

3) Unreasonable or Excessive Fees (Rule 1.5): lawyer prohibited from charging unreasonable fees; analyzed with 8 factors.

☻Under K law (b/c fee agreement is K): client can challenge fees as unreasonable (or excessive).

E) Fordham (bar discipline case; unreasonable fees): client arrested for DUI; client’s father encounters and hires experienced litigation attorney (who is not experienced in DUI cases).

☻Rule 1.1: Competence: attorney must make effort learn relevant law [must counter-balance this against principle that client should not have to pay for lawyer’s education on matter that he should have referred].

☻Attorney tries to hide behind “safe harbor” concept: where if attorney makes clear to client that she will charge reasonable amount of fees, the attorney is protected.  [defeated here b/c attorney did not charge client reasonable fees]

☻Holding: attorney found to have spent excessive amount of time on educating himself; client did not (and could not have agreed) to the excessive fee arrangement.  

☻Compare to Brobeck (sophisticated client concept): where it is different when client is sophisticated.  This is why firms that represent corporate clients are at significantly less risk of being accused of charging excessive fees.


F) Withdrawal of Representation:  Rule 1.16

☻ Client may want to terminate representation before case reaches completion.

☻ Or you might be compelled to withdraw from representation b/c: 

☻ continued representation would result in violation of professional conduct/laws.

☻ lawyer’s mental/physical condition has/is deteriorating. 

☻ you are fired.



☻ If you want to withdraw representation and you are in court:




☻ you must have the permission from the court.




☻ Example: occurs frequently when the court appoints you.

☻ Confidentiality: even after valid withdrawal, you must be careful not to reveal any information that was disclosed to you under A-C privilege. 

III)
Conflict of Interest/Concurrent Representation: Rule 1.7: LOYALTY AND CONFIDENTIALITY

A) Conflicting Loyalties (Types of Conflict):

1) Between clients of lawyer

2) Between lawyer and client

B) Conflicting Client Scenarios:

1) Concurrent: you have two clients at same time and their interests’ conflict.

2) Successive: you have a new client whose interests conflict with those of a former client.

C) Governed by Rule 1.7:  Are there Diverging Interests Between Clients?

☻ 1.7 (a):  Conflict if representation of one client is materially adverse to the other.  

☻ Exception: If after consultation, client consents or reasonably believes that there will be no conflict if you represent other client at same time you are representing client with whom you are speaking.

☻ 1.7 (b): Conflict if representation of client #2 will “materially limit” your ability to competently represent client #1.

D) Westinghouse v. Kerr-McGee:  (Rule 1.7 (a) Case: interests of clients are directly adverse)

☻ Facts: Law firm represents Westinghouse in anti-trust litigation and API in opposition to anti-trust litigation.  The same firm represents the clients, but each has been assigned to different city office branches within the firm.

☻ Motion to Disqualify: firm for continued representation of Westinghouse.

☻ Trial Court holding:  No conflict b/c firm is not representing oil companies, only professional association.

☻ Appeals Court:  Disagrees b/c firm talked to oil companies as if there was an A-C privilege, and thus had a duty of loyalty/confidentiality to the oil companies.  

☻ Rule 1.10: Confidentiality imputed to entire firm and if there is a conflict, entire firm (all offices) can be disqualified from continuing representation.

E) Fiandaca: (Rule 1.7 (b) Case: representation of client #2 materially limits ability of lawyers to adequately represent client #1)

☻ Facts: NH Legal Services represents class of mentally retarded citizens challenging institutional conditions and class of female inmates seeking new facility.  State offers settlement whereby it will agree to build new facility on the same grounds where mentally retarded class are housed.

☻ Rule 1.7 (b): Representation of mentally retarded would be materially limited based on NHLA’ s consideration of state’s settlement agreement.

F) General Points about Scope of Rule 1.7

☻ Ethical Rules: are self-executing.  Lawyers are under a duty to interpret them.  This rule regulates such conflict situations, but does not prohibit (??) It all comes down to the lawyer’s reasonable beliefs.

G) Criminal Concurrent Representation:

☻ More than one lawyer represents defendants.  One lawyer fails to call witness because he didn’t want to jeopardize case for other two Ds.  6th Amendment claim raised.

☻ Burden of Proof: Must show (1) actual conflict and (2) adverse impact because of representation.  It is not up to the judge to raise this conflict, it is up to the lawyer (in federal context; but in state context it varies as to whether or not the lawyer has an affirmative duty to raise conflict). 


☻ MA (SJC): No more than 1 lawyer for criminal Ds.

H) State v. Callahan
☻ Facts: P tried to file malpractice suit, but D’s lawyer filed bankruptcy (no $ available).  So instead, disciplinary action filed because D was “judgment proof.” 

☻ D’s lawyer: was a business partner and could not possibly act as an intermediary; lawyer’s duty of full disclosure was not carried out.  

I) Rule 1.9 (Conflict of Interest: Former Client):

1.9 (a): lawyer cannot represent client #2 if that representation is substantially related to an issue and will be potentially materially adverse to an issue for which representation was provided to client #1.

1.9 (b): lawyer must not reveal confidential information obtained through representation of former client, unless consent is obtained or it is necessary b/c of lawyer’s duty to disclose information related to a criminal act of a former client.

J) Brennan v. Brennan:

☻ Facts: Trademark case.  Lawyer stays w/one of family’s and the other side protests—claims conflict of interest and invokes Rule 1.9.

☻ No confidentiality: given that this was joint representation, there was never any confidential information exchanged.  Everybody knew everything.

☻ Court: disqualifies attorney.

☻ If substantially related matter claim: test is not whether confidential information was disclosed—more about potentially of materially adverse harm to former client. 

☻ If not substantially related: then test is to determine whether confidential information was disclosed.

IV) Attorney-Client Privilege (Evidentiary Rule; if in court) and Confidentiality (Ethical Rules; if at party—outside of court)

A) Lawyer/Client Confidentiality Rules: based in ethical rules (Rule 1.6).

☻ Pertains to any information related to representation (private information).

☻ “Shall Not Reveal:” only binding part of rule.

☻ Exemptions (a):
1) If client consents to disclosure

2) If disclosure is implied by authorization of client (e.g., settlement).

☻ Judgment call: should discuss with client and obtain client’s consent before decision is made.


      ☻ Exemptions (b):

1) If lawyer believes that client is going to kill or seriously harm another.

☻ “Reasonably Believes:” another judgment call.

2) or to defend yourself as lawyer when being sued (e.g., malpractice). 

K) Attorney-Client Privilege:

☻ Rule of Evidence

☻ Only comes into play when matter is before court/tribunal/litigation.

☻ Only applies when someone is seeking to compel testimony from client or lawyer in matter related to representation.

☻ Official Definition: “Communication between lawyer and client where client seeking legal advice in order to comply with the law.” 

☻ Communication: between lawyer and client—many forms of communication.

☻ 3rd Party Factor: not privileged unless agent of lawyer (e.g., paralegal or other lawyer).

☻ Okay if 3rd party is “necessary client:” like parent with small child, interpreter for client who does not speak English. 

☻ Must be seeking legal advice: not general advice or advice that will assist client in breaking the law.

☻ Protects both lawyer and client: belongs to client, but if there is uncertainty as to whether client will assert A/C privilege, than lawyer can claim it unless told otherwise by client.


J) Upjohn (A/C Privilege in Context of Corporation)

☻ Facts: Rumors of illegal activity.  Attorneys send out internal memo to all EES requesting information on issue.  IRS then requested copies of memo.

☻ CL Roots of A/C Privilege: Protection is in place to encourage full disclosure by clients and so they can feel secure in disclosure protections.  Then, with full disclosure, the attorney can provide the most competent advice.

☻ ACP applies to lower echelon of corporation: not just the “control group” of the corporation.  It applies to the EES who do the actual work on a day-to-day basis who are most familiar with operations of the corporation.

☻ However, corporation (ENTITY) holds ACP, not individual EES: so they may need to obtain individual representation if they violated the law. The corporation can do whatever they want with the information.

☻Memos protected as work product:: because the questionnaires were prepared “in anticipation of litigation.”

☻ “In anticipation of litigation:” meaning that there must be a pending lawsuit or that it is made explicit.

L) Fisher:

☻ Facts: IRS seeking taxpayer records prepared by accountant for D.  D turned papers over to attorney for protection.  IRS then subpoenaed the documents.

☻ Attorney’s claims and Court’s responses to each:

1) Violating 5th Amendment Rights of Taxpayer: (CT) not applicable because client can raise protection against self-incrimination.

2) Records are within ACP: (CT) no because documents could have been obtained while in possession of client before disclosure.

3) Work Product: (CT) no because accountant prepared records, not the attorney.

☻ Note: Client would be obligated to produce federal tax return, but could claim 5th Amendment (self-incrimination) if requested to produce any sort of work product related to the tax return. 

M) Lewinsky: L received summons to testify in the Paula Jones case.  L moved to quash summons and retains Carter as attorney.  L makes affidavit disclaiming sexual relations.  Carter claims A/C privilege. 

☻ Appeals Court: ACP superceded by crime-fraud exception.  No ACP because she sought advice to comply with the law.

☻ Documents must be produced: see Fisher and “pre-existing document” rule.


N) Purcell (Illustrates distinction in concepts well)
☻ Facts: client threatened with eviction.  Consults with legal services lawyer.  Client discloses intent to burn down apartment building.  Lawyer attempts to dissuade client, but is unsuccessful.  Lawyer calls police.  Client is arrested for attempting arson. 

☻ Trial Court: attorney compelled to testify and claims ACP and court agrees.

☻ Rationale: he originally went to lawyer for purpose of talking to him about eviction—which was a legitimate purpose.  Crime-fraud exception does not override ACP.

☻ Disclosure to Police did not violate confidentiality rules: because of attorney’s reasonable belief that client would harm others.

O) Von Bulow I: (Waiver of ACP): Kids suspect that dad poisoned the mom.  Kids hired lawyer to investigate and turned over some of the evidence to the police.  Other side attempts to obtain the remainder of the evidence.  Kids raise ACP.

☻ ACP waived: the “doors were opened” because of the kids’ partial disclosure to the police.

P) Von Bulow II: Lawyer writes book and discloses some private info re his conversations with the D.  Other side requests the rest of the private info.

☻ ACP waived (sort of): as to information that was disclosed in book (b/c now public information), but the remainder of the private conversations are protected.

☻ Shaky rationale: the rest of conversations are protected b/c they are not in a court case (??)


Q) Meyerhofer (Confidentiality):

☻ Facts: D attorney works for firm doing SEC work.  Becomes aware of firm charging very high fee.  Leaves firm and discloses high charges to SEC.  D tries to convince P that they should drop P from complaint.  D provides Ps with affidavit and Ps agree to drop him from suit.

☻ D law firm: moves to disqualify P attorneys from suit—alleging that they obtained confidential information from D attorney.

☻ D attorney permitted to reveal confidential information (EXCEPTION TO RULE 1.6): to defend himself in claim alleging his unethical actions/professional misconduct.  

☻ Note: Professor argues that attorney violated Rule 1.6 when he disclosed confidential information to the SEC.  The rule states that “an attorney shall not reveal information.” If not under exceptions, NO DISCRETION.


☻ No state has adopted this rule purely.
R) Fentress: calls attorney to tell him that he has committed murder.  Attorney then calls mom.


☻ State: wants testimony of lawyer and mom.

☻ ACP waived: because lawyer communicated to 3rd party and broke confidentiality.

CANDOR TOWARDS THE TRIBUNAL

[The major question with these next couple of sections is how these rules co-exist with the rules on confidentiality.]

☻ Background: In the beginning, there was a preference towards favoring the confidentiality of the attorney/client relationship.  However, over the years, the duty to the tribunal has surpassed other duties.

☻ Model Rule 3.3: gives preference to the rules of conduct over confidentiality (Rule 1.6).

☻ Key Words in Rule 3.3:

1) What is material? 

2) Lawyer must know (or have knowledge of)—more than “mere suspicion;” lawyer must be sure, either client directly tells him or there is corroborating evidence to support suspicion.

☻ Rule 1.2(d): attorney is prohibited from assisting client in the perpetration of fraud (e.g., if attorney knows that client is intentionally misleading court with respect to his real name).

☻ Rule 4.1: Attorney has duty to be truthful to third parties (including the other side) who are involved in client’s situation, just like with the tribunal.

☻ Examples: If personally involved in divorce, must truthfully sign financial form, you are held to same standard when you are signing on your own behalf.  If you try to hide $ from the other side, you will be ethically reprimanded.

☻ Existing duties of attorney: to tell the truth and avoid making misrepresentations.  The bottom line is that you must be careful with what you say and don’t say—with respect to things of which you have knowledge.

☻ If client is withholding information or has declared intention to deceive court: you should try to persuade client to “come clean,” if not you should withdraw (if possible—although the closer it gets to trial, the more problematic this becomes, especially in criminal cases).  If you cannot withdraw, you may have a duty to rectify misleading/false statement made by your client.

☻ If you put a witness on who you know will lie: you are bound to stop her from testifying.

1) Crary: woman asked for divorce and husband hires PI, who reveals that wife was having affair with attorney who was representing her in separate matter.  Since PI, husband and attorney with whom wife is having affair know about affair, wife is caught in lie when she is deposed and lies about her whereabouts.  

☻Holding: B/c boyfriend/atty failed to disclose material fact, he violated Rule 3.3(a)(2) and had a duty to correct a material misstatement of fact of which he knew was false.  You can’t just sit there and do nothing in this situation.

2) Nix v. Whiteside: D stabs victim, claiming that he though victim had gun, initially says that victim did not have one, changes story b/f trial and says that if he doesn’t say that he saw gun, he will be “fried.”  Attorney convinces D to testify on reasonable belief of existence of gun as opposed to “seeing gun.”  Jury convicts D and he appeals on the basis of ineffective assistance—deprivation of 6th Amendment rights.
☻ Holding: Supreme Court finds that attorney did the right thing because he knew that client was planning on lying when called to testify.  Not ineffective assistance.  Plus, states should be deciding ethical duties anyway.  The only issue before this Court is whether the D was deprived of his Constitutional rights, and he was not.

3) Spaulding: Son injured in car crash; settlement discussions begin.  D examines son, but does not disclose condition—which is unknown to P—in settlement negotiations.  The parties settle and then the son has relapse in connection with undisclosed condition.  Son sues for further damages.

☻ Holding: Reverses settlement b/c P is minor (which gives the CT discretion), but no duty to reveal was ever in existence—disgusting.

CONFORMITY TO THE LAW

1) Rule 1.2(d): Scope of representation: cannot help client commit crime or fraud, but can counsel client on whether client’s proposed or actual actions would violate the law.

☻Qualified by: fact that lawyer must know that conduct is criminal or fraudulent.

☻ Duty to warn client: if client raises potentially unlawful conduct.  This duty stems from affirmative duty imposed upon attorney to prohibit/stop client from carrying out this conduct.

☻ Balanced against Rule 1.6(b)(1): attorney cannot disclose knowledge of conduct unless he reasonably believes that client’s conduct will result in imminent death or substantial bodily harm—only then can client reveal.
2) Rules that involve disclosure/non-disclosure of conduct of client and/or attorney’s involvement:

☻ Rule 3.3(a)(2): disclosure to tribunal to avoid assisting client in crime or fraud.

☻ Rule 4.1(b): disclosure to third party “




    .”

☻ Rule 8.4(b-f): professional misconduct when attorney engages in this kind of conduct.

Summary Tip: You must show caution when somebody is asking you for assistance.  Are they asking you for assistance to conform with the law?  You should investigate the situation to make this determination.

3) Benjamin: attorney had knowledge of evidence of fraud + took steps to perpetrate that fraud (intent was present b/c it was knowledge + action). Opinion letter that attorney drafted reflected knowledge of fraud and P relied upon misrepresentations to their detriment.

☻ Court: contends that CPA + ATTY are held to high professional standard of competency.  Their failure to act is construed as action in helping to perpetrate fraud.

☻ Willful Blindness: not a legitimate defense to this offense.

4) Stenach: What is attorney’s duty when he receives evidence that suggests the commission of a crime? (May be on the MPRE)

☻ Client: tells attorney location of evidence and evidence is then obtained and concealed by attorney.

☻ PI: forced to testify at trial and disclose knowledge of concealed evidence.

☻ D: charged with tampering evidence and hindering prosecution.


☻Defense: claims that evidence is protected by ACP.

☻CT: No, not protected by ACP b/c gun stock is not a “communication,” but rather is physical evidence.  Attorney convicted.

5) Greycas: Loan made to client upon his attorney’s confirmation that client’s property was lien-free (misrepresentation).

☻ Atty: I have no duty of care to the lender.

☻ Court: Attorney misrepresented the truth and others relied upon this misstatement.  Attorney stated that he checked for liens, when he actually did not.

☻ Expectation (per Rule 4.1): that attorney is telling truth to third parties.

6) SEC v. National Student Marketing: “Comfort letter” put out by attorney mislead the public and attorney should have interfered with closing of merger given his information about misrepresentations.  Inaction = Assistance.
COMPETENCE, MALPRACTICE AND INEFFECTIVE ASSISTANCE

1) If given a matter with which you are unfamiliar, look to following rules:
☻ Rule 1.1 (competence): Should you refer matter to a specialist?

☻In reality, many don’t follow this rule, resulting in rampant ineffective assistance.

☻ Courts: are also reluctant to “mess with” precedent that has established a rather low standard for lawyer’s conduct.

☻ Rule 1.2 (scope of representation): Who has authority to do what between the attorney and her client?  When does relationship begin and end (especially with respect to continuing clients)?  

☻ Settlement: You must have client approval b/f settling case—connection to Rule 1.4 and open communication rules.

☻ Criminal Case:  Client makes final decision on plea, testifying, waiver of jury trial—the Constitutional rights belong to the client.


☻ Rule 1.3 (promptness and diligence): Don’t miss SOL, filing deadlines.

☻ Rule 1.4 (communication): Special rules for child, elderly and mentally disabled (see Rule 1.14).
2) Rosenfeld says that rules don’t work: These rules are ineffective in promoting/enforcing competence.  Until there are repeated incidents of incompetence, Bar Counsel will not intervene.

3) Legal Malpractice Claim: May be a better way to proceed, although not necessarily an effective solution in terms of curtailing lawyers’ incompetent behavior.

☻ Elements of Claim: You must show a (1) duty of care, (2) that the duty was breached, (3) that the breach was the cause of your harm and (4) that there was harm. Violating an ethical rule is only evidence of malpractice, not conclusive.

☻ To prove breach of duty: P should obtain expert in that field so that she can provide idea of how competent lawyer would have handled her case.

☻ Malpractice Insurance: not required by most states; as a result, attorneys who really need it (high risk), don’t have it.

☻Malpractice is more commonly asserted than fraud: because the insurance does not cover intentional acts.

☻ Relevant Case Comparison: Togstad

4) Lucas: Same defense raised (no duty of care), rejected by Court because will was drafted by attorney, which evidenced a lack of care and ultimately harmed intended beneficiaries of will.

☻ Court: Yes, there was a duty of care, in part b/c of the reasonable reliance of the beneficiaries upon the attorney, also because (according to the Restatement), the beneficiaries were not too remote from the client or issue at hand. (two prongs for whether duty exists)

☻ Holding: No breach of duty b/c law in area was too confusing—lawyer not at fault.

5) Smith: Breach of duty b/c attorney failed to perform adequate research.

6) Vicarious Liability of Partners:  Partners can protect themselves with LLP, but only to a limited extent.

7) 2 Types of Malpractice Insurance:

☻ Occurrence:  Covers acts/omissions occurring only during policy term.

☻ Claims made: Covered any time claim is made.

8) Strickland: Supreme Court Addresses Ineffective Assistance in Capital Case: Attorney made determination that client had very little chance of being exonerated, did not do enough for client, but b/c client failed to show both that the attorney was incompetent and that the incompetence affected/prejudiced the outcome, client was unable to make out PFC case. 

CONFLICT OF INTEREST—REPRESENTING THE ORGANIZATION

Key Questions:  WHO IS THE CLIENT?  WHAT DUTIES ARE OWED TO THAT CLIENT?  ARE ANY DUTIES OWED TO OTHERS? ARE THERE CONFLICTS?

☻Concepts re Conflict Inquiry: Loyalty, Confidentiality, are matters substantially related?

☻ Rules Relevant to this Fundamental Inquiry:


☻ 1.7 (concurrent clients), 1.8


☻ 1.9 (previous client and potential conflict)


☻ 1.6 (confidentiality)

☻ Rule 1.13 (most important rule for purposes of this §)

☻ Representation of Entities: carries specific duties.

☻ Intersection with Rule 1.7: allows you to represent officers of the corporation so long as you reasonably believe that this representation will not adversely affect or materially limit your representation of the corporation as an entity.  Your ultimate loyalty is to the corporation.  If you determine that you can represent officers of the corporation, you still must consult with other corporate officers and possibly obtain a waiver if there is any potential conflict in representing one of the officers as an individual.

☻ Duty to warn of misconduct: If attorney learns of misconduct or potential illegal activity, she has duty to go to Board of Directors or higher authority.  If no action is taken upon your counsel, you may withdraw representation at that point. 

☻In reality: many corporate attorneys are very reluctant to w/d in this situation b/c they don’t want to give up a profitable corporate client.

☻Rosenfeld Hypo: Harvard general counsel represents both the University and a police chief in a sexual harassment suit brought against the police chief individually and in his capacity as an employee of the University.  

☻Must do Rule 1.7 Conflict Analysis: Dual representation will be okay if interests of both parties are the same, you consult both parties and they consent.

☻If interests diverge: you should advise police chief to obtain his own lawyer.

☻If you withdraw from representing police chief: issues of confidentiality arise.  Specifically, the ACP no longer protects the communications you had with the police chief before you withdrew or decided not to represent him in this case.  The police chief will probably move to disqualify you—pursuant to Rule 1.7 (conflict) and then to Rule 1.9 (conflict b/c of former client).  The end result would be that Harvard would probably have to obtain new attorney.

☻Relevant Cases to Compare:  Togstad, Westinghouse and Upjohn (in terms of issue of different perceptions re existence of attorney-client relationship).

1) Meehan v. Hopps:

☻ Hopps: former head of operation at issue.

☻ Law firm: previously represented organization when Hopps worked there, and still represents organization in current case in which Hopps was implicated.

☻ Case: attempt by Hopps to disqualify attorneys based on his claim that firm represented both Hopps and the organization, thus creating impermissible conflict.

☻ Court:

☻ Information given by Hopps to attorneys: not confidential personal communications b/c the information was a required “corporate disclosure.”

☻ When firms represent corporations: the officers are assumed to have a higher level of sophistication and should know that the firm represents the corporation as an entity, not the officers individually, unless an express agreement has been drafted saying otherwise.  

2) Yablonski v. UMWA:

☻ Attorney: represents both UMWA and its President (individually).  Ps moved to disqualify firm from dual representation.

☻ Holding: UMWA should be represented by independent counsel b/c of the high probability of future conflict, and firm is permitted to continue representing the President individually.  

☻ Firm could not permissibly represent both parties: b/c there is no way lawyer could hold “reasonable belief” that representation would not be adversely affected or materially limited by dual representation.  

☻ Intersection with Rule 1.9 (conflict re former client): As soon as firm withdraws from representing the UMWA, there is a conflict if it continues to represent the president individually if the interests of the parties diverge b/c of the information the firm holds as a result of its former representation of UMWA.

3) In re Carter and Johnson:

☻ Attorneys: SEC attorneys represent telephone companies.  Company overstates financial means in business deal.

☻ SEC: wants to discipline attorneys for unethical conduct b/c of attorney’s failure to disclose its clients’ misrepresentations.

☻ Attorneys: were told confidential information, told clients that they should not do this, clients did not comply.  Court found that the attorneys did not “actively assist conduct,” and they were not required to per Rule 1.13 withdraw. The SEC argued for a stricter rule in this situation—contending that attorneys need to take more “affirmative action” to prevent its client’s misconduct.  

☻ In non-securities, specialized context: silence and continued representation may have been interpreted as consent to these activities.

4) Jones-Day:

☻Attorney’s audit: reveals improper financial activity of client, advises client of wrongdoing + then takes affirmative steps to “cover-up” wrongdoing in writing (opinion letter w/respect to stock) which could have potentially harmed 3rd parties (stockholders).

☻Attorney’s defense: no duty to public/stockholders, rejected by Court who held that there was a duty of care because the public reasonably relied upon the actions of the attorneys and were not far removed from the actual clients or issue at hand.

☻ Relevant Cases of Comparison: Greycas and Lucas

5) Fasshi v. Sommers: P joins radiology firm, partnership with one other, D is lawyer for corporation and other partner individually and has drawn special “control contract” for that partner.  The lawyer does not inform the P of his dual representation of corporation and other partner, nor of special control contract.  P claims that lawyer had duty to inform him of both of these issues.

☻D: I had no duty of care to P, only to corporation.

☻Court: Even though the attorney did not have an A/C relationship with the P personally, in a closely held corporation, D had fiduciary duty to P as other corporate officer.  

☻If attorney had not represented Lopez personally: corporate officers would clearly have been co-clients.

☻P prevails: D had duty to both corporation and both corporate officers and information is not protected by ACP b/c of fraud exception and Garner doctrine.

☻Garner doctrine: Allegation and likelihood of fraud breaks the ACP, even after the termination of P’s interests in the corporation.

☻However, in the abstract, communications were protected by ACP: because corporation was not formed when Lopez and attorney made side agreement with hospital.  [fraud exception breaks ACP]

☻Pervasive problem for corporate attorneys: who forget that the corporation is the client.  If there is a conflict with one of the officers/shareholders, attorney must act accordingly and probably advise officers at issue that they should get their own attorney.

☻ACP belongs to corporation: as client and not individuals outside of corporation.

☻Restatement: provides that no ACP exists when (1) fraud exception or (2) in closely held corporation, corporate officers are co-clients.  Not widely adopted.

6) Fickett: Client is guardian of disabled ward’s estate, attorney for guardian takes action that is harmful to ward and then claims that he has not duty to ward, only guardian.

☻Court: No, attorney does have duty to ward because attorney is performing services for a non-client (ward), there is reasonably reliance by the ward on the attorney’s services and the ward is not too far removed from the client.

☻When representing the disabled or an incompetent person (Rule 1.14): attorney had additional duties to client even when there is a guardian in the picture.  Attorney had a duty to investigate—generally a heightened duty when client is vulnerable person.


☻Relevant Cases to Compare: Greycas, Lucas, Smith v. Lewis.

7) Lawyers for the Government: 

☻ Government subject to Rule 1.13: b/c it is an entity under this rule.

☻ Who is the Client? It is the agency, but ultimately it is the people. 

☻ Must follow same procedures re misconduct of agency reps: warn higher authority of potential violation of law, if agency does not follow your advice, you can withdraw (quietly) or you can whistle blow.


☻ Comparable Case: Meyerhofer

8) Lindsey: Counsel to President subpoenaed b/f GJ re his conversation with President re Monica, claimed ACP.  Court: No ACP b/c attorney is government EE and ultimate loyalty is to the people.

☻No ACP for Government Attorneys: w/re to discussion of criminal misconduct (both actual and potential).

☻Clinton: should have used only private attorneys (ACP then applicable).

9) Class representation: especially problematic b/c, at outset, client’s interests are never the same.

DUTIES TO CLIENTS AND NON-CLIENTS

1) Rule 1.4: Duty to consult and communicate with client.

2) Rule 1.2(a): Must abide by client’s decisions concerning objectives of representation and you must consult with client re measures by which you intend to pursue these objectives.  

☻ Especially Important in Criminal Context: because you must remember that even though attorney has apparent authority, the D has strong Constitutional rights re whether to plead guilty, testify or waive his right to a jury trial—these are ultimately the decisions of the D.

☻Settlement: You must consult with client on offers and ultimately abide by client’s decision.  It is a good idea to get deal in writing b/f either your client or the other party changes its mind.  As an initial matter, it is a good idea to avoid giving your client a preliminary estimate of the amount of money the case may yield.


☻Attorney has three types of authority: Express, Implied, Apparent.
3) Int’l. Telemeter Corp.: Civil Case

☻Facts and Holding: Attorney negotiated settlement with management.  New management did not like terms of settlement and told attorney to stop settlement negotiations; attorney withdrew.  Since attorney kept clients apprised of changing negotiations and old management agreed with attorney’s strategy, settlement acceptance was valid per the apparent authority of the attorney.  

4) Jones v. Barnes: Criminal
☻Facts: D wants his attorney to raise all possible defense and counsel rejects 2 of D’s arguments.  D sues for ineffective assistance.

☻Holding: Ultimate authority w/respect to strategy lies with attorney.  If attorney does not zealously exercise professional expertise, he is doing client a disservice.

☻Rationale: You must establish best argument early b/c you have a page limit for brief and time limit for oral argument and are dealing with a limited attention span.

5) Rule 4.2 (Communication with Represented Person): If attorney knows of representation, he is prohibited from contacting that person unless that person’s attorney gives him consent.

☻Communication: to be prohibited, it must concern a matter pertaining to representation.

☻Corporation representation: is particularly thorny.

☻Niesig and other cases: have interpreted Rule 4.2 to prohibit non-corporate counsel from talking to the following groups of people:

1) Those who have managerial responsibility;

2) Those whose acts or omissions are legally binding on the corporation; and

3) Those whose admissions would constitute a statement on behalf of the corporation.

☻Neisig holding:  Attorney was allowed to talk to accident witnesses even though they were EES of the corporation.  They were not protected under the “corporate umbrella.” 

☻Comparison to Upjohn: where the rule on corporate privilege extended to everyone in the company, but this case does not prohibit non-corporate counsel from talking to non-managerial type EES about matters not directly related to corporate representation.

☻Government Prosecutors (another thorny area): when they speak to non-indicted persons.  DOJ issued regulations allowing prosecutors to do this, but the issue is not a settled one b/c of strong ABA opposition.

RULES PERTAINING SPECIFICALLY TO CRIMINAL CONTEXT (PROSECUTORS AND PUBLIC DEFENDERS)

1) Rule 1.2(a): Scope of Representation: Abide by client’s decisions in criminal case, (d): Don’t assist/participate in client’s criminal activity.
2) Rule 1.7(c.7): Conflict of Interest: Representation of multiple Ds in criminal case.

3) Rule 3.1: Meritorious Claims and Contentions: Criminal defense attorney should require that state prove every element of case, even if evidence suggests D’s guilt.

4) Rule 1.6: Confidentiality: Rules must be explained very carefully.  You must explain what your role is going to be b/c of inherent alienation Ds feel.  

☻Ethical Revelation of Confidential Info in Plea: this must be explained carefully, so that if necessary, consent of client can be obtained to give attorney authority to reveal confidential info in plea negotiation. This is an exception to Rule 1.6—implied authority of attorney.

☻Other Exceptions to 1.6 still apply: if you reasonably believe client will kill or substantially harm another, or if you need to reveal info to defend against a malpractice/ineffective assistance claim.

☻ACP in Criminal Context: there is presumption in favor of privilege, but you must claim it on behalf of client unless told otherwise.

5) Rule 3.3: Candor to the Tribunal: Can’t mislead the court by omission or let the court rely upon misrepresentation—you have affirmative duties here.  You must also disclose legal authority to the other party’s attorney (can’t hide it).

☻Nix v. Whiteside: perjury, client, saw knife, didn’t see knife (compare).
6) Rule 3.8: Prosecutor’s Responsibilities

☻(a): no case if no probable cause—very difficult decision.

☻(b): ensure that accused knows his rights.

☻(c): no coercion of accused to waive his rights.

☻(d): duty of revealing exculpatory evidence to defense and court—created by constitutional law and criminal procedural law.

☻(e): try to prohibit others from engaging in prejudicial publicity.

☻Rationale for Rule: The Prosecutor has special responsibilities b/c she has a duty to ensure justice—no similar rules for public defenders.

☻Your client is the state: Government doesn’t represent witnesses, so if witness is not represented by private counsel, can be approached without violating Rule 4.2.  Must also look at Rule 4.3 (dealing with unrepersented persons) which requires the attorney to explain his interests.

7) Rule 3.6: Trial Publicity: 
☻1st Amendment rights to speak out: but CT has allowed some restrictions on lawyer’s speech.  If attorney knows that statements made will cause “substantial prejudice” to outcome/adjudicative process, violates rule.


☻Factor: Closer statement is made to trial, greater prejudicial effect.
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