Monopoly

Market Power:  Ability to dictate price & Quantity in a relevant market.

§ 2: Need (1) Monopoly power, (2) monopoly conduct (anti-comp), (3) no legitimate business justification(s).

American Can (1921)  (s got large enough to start trying to buy up & close all their competitors with non-competition clauses (would threaten them “you can’t get tin…”, etc).  Got huge machinery makers to sell only to them.  Often ended up buying the patents for the machinery too.   All this drove the prices up, and ( tried to keep them up.  But people were entering the market, etc.

· CT: Technical violation but we don’t want to dissolve b/c its in the public interest

· Prices roughly the same.

· Can sizes standardized.  Some margin btwn cost of tin/cans.

· Wages up.

· Customer svc/delivery good.

· Now have a lab for studying why things go bad in cans.

· ( hasn’t recently done anything improper (only possible justification is anti-competitive) to retain market power.

ALCOA:  ALCOA contracts w/ power companies not to sell to other people for purposes of extracting Alumina.  Owns patents on extraction technique.  Ges covenants with foreign Alumina Mfgs not to export to US, or to do so under restrictions.  During relvant periods, produced btwn 80-90% of virgin ingot

· CT: Violation of §2 Sherman.  Remand so dist ct can consider whether to dissolve.

· Market Share:
 33% not monopoly, 64% uncertain, 90%+ monopoly

· Market Power: ability to dictate price & quantity in the market

· Rel Mkt:

· Don’t count secondary ingots made from remanufactured finished goods that were made from ALCOA ingots.  Although it competes on substantially equal terms w/ virgin ingot for most purposes, it ultimately comes from ALCOA (& it always knew this).

· Include ingot ALCOA fabricates for itself b/c it would otherwise be buying it on the market.

· Don’t include foreign ingot b/c, due to tariffs & quotas, it can’t really compete in the same way.

Policy: View of Sherman Act as protecting small businesses & preventing great aggregations of wealth in a few people.

· Inefficient production/distribution of goods & services: monopoly pricing steals consumer surplus & then spends most of it just trying to keep the monopoly.

· Social cost of lost resources of competitors as they exist market, etc.

Book: One way to calculate market power is (P-MC)/P.  Higher it is, more market power.  Courts don’t do this b/c you can’t realistically calculated MC.

Note: Modern view tends to include secondary products.

So…inverse relationship between elasticity of demand/supply & market power:  if supply is highly elastic, firms will enter upon price increase.  If demand is, customers will leave mkt.

Merger Guidelines – Defining relevant market

FTC: Take a hypothetical monopolist what will happen in response to a small non-transitory price increase (say…5%).  See what other products consumers would switch to (or what other geographic areas they’d be willing to go to) in response.  Keep doing that until a hypothetical monopolist would find it unprofitable to increase prices.  Include each product in the relevant market.

( Assumes no price discrim)

Geographic market is roughly the same, except it assumes that unaffected buyers won’t purchase product and resell to affected ones at a price lower than monopolist charges.  

· IF purchasers would go elsewhere, include that area in the region. Keep doing until monopolist would find price increase profitable.

Supply response:  include in relevant market firms that aren’t currently producing in it as “uncommitted entrants” if supply response is: (1) likely to occur within 1 year, (2) occur without significant entry/exit costs, (3) in response to small/signif/untrans price increase.

DuPont:  produces 75% of all cellophane.  Cellophane is less than 20% of all flexible packaging material.

· No monopoly power (based on relevant market)

· Relevant market: all flexible packaging materials.

· (1) purpose of product:  All same general purpose.

· (2) substitutes that serve same function:  

· Court focuses on cross-elasticity of demand.  Commodities that are reasonably interchangeable make up the “part of the trade or commerce,” monopolization of which Sherman §2 makes unlawful.

Book/Prof:  Cellphane fallacy: assumption that high-elasticity of demand at the current price means no monopoly power, without asking whether the current price is a monopoly price.  This is b/c profit max price is always at an area of high elasticity.

Relevant product market:  See what other products customers will turn to if price increase.  Add those.  Assume monopolist control over that market.  Assume price increase.  Add substitutes.  Keep doing until none left ( relevant market.

· Don’t include complementary goods (goods whose price drops when price of the product you’re looking at raises).

· IE: cars & oil filters.  If car price rises, car sales fall, and demand for oil filters drops.

Mkt share:  Divide (’s output by total output in the market.

· Unused capacity can make market share deceptive.

Telex Corp v. IBM Corp. (1975): ( charged with monopolizing Mfg, distribution, sale, leasing of electronic data processing equipment.  IBM has 35% market share of “general systems portion” of computers.  IBM also makes peripherals for its computers.  ( produces specifically for IBM (though many peripheral Mfgs produce for all sorts of comps).

· CT: Appropriate market is: All peripherals

· This is because of cross-elasticity of supply.  It costs very little for a peripheral Mfg to start making peripherals for another kind of computer.

· ( can’t have market power, since suppliers will just enter if it raises prices on the peripherals it makes.

Monopoly Conduct

Again…the basic notion that having monopoly power isn’t enough to condemn a firm.  Must also engage in some exercise of market power.

United Shoe:  ( supplies 75-85% of US shoe machinery market.  Only long-term leases products.  Discourages lessees from switching to other mfgs products.   Forces lessees to operate at full capacity.  ( offers free repair services.  Good replacement terms.  ( sells add-on simple machines, and prices discriminatorily (for high rate of return where competition low, vice-versa when high).

· CT:  Shorten term of lease, remove full capacity clause, discriminatory “commutative” charges removed, ( must segregate charges for repair services, must sell any machines it leases.

· The cumulative effect of all these restraints is that no one could enter the machine-service market (free repair created a barrier to general service companies, which in turn creates a barrier to enter shoe machinery market, since no one would be there to repair your machines.

· Don’t treble damages under the Act b/c this isn’t blatantly aggregeious behavior (like price-fixing).

Take Away:  Firms in a competitive market can get away with a lot more than a monopolist.  Courts won’t mess with contracts of competitive firms, absent obvious anti-comp effect.  

Take Away: Structural remedy – split off part of company, etc.  Behavioral remedy – tell company what it can and can’t do.

Barriers to entry

· Banian: very broad.  Start-up costs count.  Economies of scale count b/c incumbent will be able to charge less than entrant.

· Stigler: Doesn’t count costs of entry that incumbent firms bore.  Looks at process by which firms enter ( no barrier if process of entry is same for old & new firms in mkt.  (FTC likes this approach).

· B/c start up costs aren’t real barrier.  If return is higher, it’ll be easier to find investors (capital market is very efficient).

Book barrier 
· Entrant must face relatively high cost

· Significant risk of failure

· Significant percentage of costs are sunk.

Market leveraging:
Berkey Photo v. Eastman Kodak  Kodak has 80%+ market share in film (CT: Monopoly), 64-90% of camera market.  Also does color print paper, photofinishing/services/equiptment.  Kodak introduces 110 film format & said it was better than others, and at the same time, produces camera for it.

(: Non-disclosure of the specifications of the film (prior to release), together with simultaneous release of film & camera, was an attempt to leverage its film monopoly into the camera market.

CT: (1) monopolist isn’t required to disclose advance innovations (you should be able to reap the reward for innovating),  (2) no basis for liability that sale of new film encouraged purchase of new camera,  (3) restriction of film to 110 form may have been unjustified, but there’s no evidence that ( was injured by it.

· Use of monopoly power in one market to gain competitive advantage in another can violate § 2 (rejected by S.Ct.).  Here, can’t penalize for using a good marketing technique: ability to sell camera & film together was just an advantage of integration.

· Assuming § 2 was violated, ( will have to prove that some consumers who would have bought its cameras didn’t b/c the new film was only available in 110 format; failed to do that.

What survived:
· For monopoly conduct to occur, (’s competitive advantage has to come about through use of monopoly power.  

· It’s OK in most circumstances, for a monopolist to follow standard business practices.

Communications, Inc:  For market leveraging claim under §2 to work ,you’d have to show that there’s a dangerous probability of success in monopolizing the second market.

CA Computer Products v. IBM Corp.  ( makes peripheral devices that attach to IBM CPUs.  IBM begins integrating computers.  ( is saying this cut off the peripheral market.

· CT: No.  Firm can integrate products if it wants.   

· IBM can redesign to make its products more attractive & efficient, etc.

· IBM has no duty to help peripheral mfgs suvive/expand.

Evolution: Courts move towards looking to see if there are efficiency gains in what the monopolist did.  ( can argue that it’s bringing better & cheaper products to consumers.

· Kodak & IBM: were about the integrated product itself, while United Shoe was about methods of selling the product.

· Shoe had preventing servicing market from ever arising by only leasing & building free repairs into lease.  Kodak had continued too support other markets by continuing to sell old film.  IBM got big deference b/c its changes increased efficiency, etc.
LePages,  Inc. v. 3M Corp.  (3rd Cir. 2003)  3M has monopoly in transparent tape market.  Sells private label / “second brand” tape.    Once ( enters market, ( uses “bundled rebate structure”: if consumer buys target levels (modified per customer) of different products, it gets a large across-the-board rebate; purchase agreements had exclusive dealing provisions.  (, a private label tape Mfg, complains that this cut off its demand market – no one will buy its tape

(: We priced above cost, how can we be guilty of monopoly conduct?

· CT:  No good.   

· Anti-comp effect:  Foreclosure of market to ( - people buying the tape (which ( & ( produce) to get discounts on products that ( doesn’t produce.

· This isn’t the same as volume discounts; The exclusivity of the contracts together with the bundled rebate programs had a huge anticompetitive effects:  Large firms that previously bought from 3M & its competitors dropped its competitors, including (.  

· Some of those firms wouldn’t even meet with (.

· Doesn’t buy (’s business justifications:  enhanced consumer welfare b/c they only had to deal with single invoices & shipments (evidence didn’t bear this out).

Take Away:  Cases provide tools of analysis.  Market Power + Monopoly Conduct; ( can overcome with sufficiently valid business justification.  In measuring conduct, courts look to: Lots of emphasis on: (1) timing of measures, (2) exclusivity of contracts [preclusive of competitors], (3) effect on conduct of rivals/consumers (4) efficiency of monopolists behavior, (5)

Take Away:  Above cost pricing can, in some circumstances, still lead to violation of § 2 Sherman Act.  Courts are very skeptical of this however, since it benefits consumers (aim of Sherman).  8th Cir has a virtual per se rule of legality of above-cost pricing.

US v. Dentsply International, Inc. (3rd Cir. 2005):  ( makes artificial teeth for dentures.  Sells to product dealers, who are middle-men btwn ( & dental labs (which make dentures).  ( has 75-80% mkt share by revenue, or 67% by unit.  15x size of nearest competitor.   Dealers have a lot of teeth, but carry all sorts of products.  ( required dealers not to carry other lines of teeth, & kept raising price.  Highly profitable.

· CT: No Good.

· Huge Market Share = PFC of Market power.  Supported by lack of aggressiveness of competitors.

· Reject ( argument that it didn’t foreclose market b/c anyone can sell directly to the dental labs:  too costly for Mfg and Labs (too many transaction & distribution costs), lose advantage of market exposure through dealers.

· Exclusive dealing isn’t per se violation of § 2, but like other conduct by monopolist, can violates § 2 if:  (1) ( has monopoly power, (2) conduct (exclusive dealing) has an anti-competitive effect, (3) ( doesn’t have a legitimate business justification. 

· Some of (s employees testified about explicit plan to keep competition out of the market.

Take Away: Violation of § 2:  (1) ( has monopoly power, (2) conduct has an anti-competitive effect, (3) ( doesn’t have a legitimate business justification.

Take Away:  inference of exclusionary agreements (each deal simply said “we won’t sell more if you carry other people’s teeth).  Weight of no business justification.  Exclusionary behavior + effectiveness ( monopoly power.

Refusal to Cooperate

Lorain Journal v. United States:  Journal controls all news advertising in a region.  Radio station pops up.  Journal refuses to sell advertising space to anyone that patronizes the radio station.

· CT: violation of §2

Aspen Skiing Co. v. Aspen Highlands Skiing Corp:  3 companies run 4 mountains in Aspen. One buys 3 mountains.  The two owners sell a pass that gives access to all the mountains and divvy up the proceeds according to who went where.  ( (owner of the 3) changes policy & says it won’t do the ticket unless ( agrees to a set low % of revenues.   Lowers it again and ( refuses.  ( then sells a pass for its 3 mountains.  Refuses to sell ( tickets to its mountains (to resell to customers), or honor vouchers ( sells.

· CT: Violation of § 2.

· There is no duty to cooperate with competitors, however, ( didn’t just refuse to cooperate.  

· ( made a change in its pattern of distribution, only after acquiring market power.  

· No legitimate business justification:  ( was harming itself (“turning away money”) by refusing to accept (’s vouchers & sales to ( to resell to customers ( only reason could be long-term exclusionary conduct [drive out (, then raise prices]

Note: Lower CT had narrowed to submarket of “downhill skiing in Aspen”, not “Skiing in CO,” etc.  The whole issue of “submarkets” is kind of faulty – you really just mean “market”.

Note:  S.Ct. used word “predatory pricing” in Aspen, but that usually refers to pricing below costs for a limited time so that you can drive out competition, and then raise prices.

S.Ct.’s notion was that:  the 4-mountain ticket benefited ( a lot more than (, so when  stopped it hurt ( more.  Result: ( could charge a higher premium over its costs, and ( had higher costs than it.

** Always argue about problems with forcing a business relationship upon people ** 

Raising Rivals’ Costs

· (1) Dominant firm is capital intensive while smaller firms are labor intensive.  Dominant firm raises its wages a lot. Dominant firm’s margin over costs is greater b/c it would harm smaller firms more to do this.

· (2) dominant firm sues small firm over patent.  Smaller firm has less output to distribute costs over (cost of litigation has more impact)

· (3) Dominant firm petitions agency to promulgate rules that are easier to meet by large companies b/c the costs they impose (expensive machinery, etc).

· (4) Dominant firm buys electricity from utilities on the condition they promise not to sell to smaller firms.

(4) – illegal per se.

(2) & (3) – involve protected right to petition gov; hard argument there

(1) – ‘tricky’.

Mall Memorial Hosp v. Mutual Hosp Ins Co: Blue Shield set low limits on amount it paid for procedures, forcing hospital to raise price of patients with different PPOs, shifting costs onto the other PPOs .

· CT: Not violation.  Blue shield had low market share.  Hospitals wouldn’t tolerate a scheme like this if engaged in by someone w/o market power.

Reazin v. Blue Cross & Blue Shield of Kansas:  Blue Shield changes provider agreement with a hospital once it establishes a competing mechanism for providing health care.  Change: Blue shield wouldn’t reimburse hospital, rather, patients would pay bills and then seek reimbursement from Blue Shield.  The idea being, this would piss off patients and they’d just go to other hospitals.

· CT: Violated §2

Western Union:  ( had been selling telex equipment & telex communications services in bundled packages, but withdraw from equipment market once deregulation lead to competition.  It encouraged others (including () to help it liquidate its inventory of terminals, providing sales help and customer contracts.  Later, ( decided to sell its own terminals & directed its employees to sell them instead of referring sales to (.  (’s sales of terminals go up, (’s fell to nothing (it goes out of business).

· CT: Firm with lawful monopoly has no duty to help competitors.

· Monopoly doesn’t incur liability by helping competitor and then withdrawing aid.  ( was just trying to get out of the market more quickly.

Essential Facilities Theory

IE: Small farms on one side of river.  But big farm owns all the land between them and a bridge leading to a city.  All the small farms need access to the bridge.

Elements:

· (1) Dominance in relevant market

· (2) control over component essential to rivals

· (3) component cannot be replicated

· (4) (’s use of component can’t interfere with (’s use

· (5) Denial of access to the facility is motivated by a desire to suppress competition.  (Trinko narrows this ( is anything left?)

Lower courts are hopelessly confused about what is an essential facility.  Only a few courts have relied on it.

MCI Communication Corp v. AT & T:  Local telephone exchanges are an essential facility.  AT & T had complete control over facilities that ( required to offer long distance service.   All the exchanges/lines couldn’t feasibly be duplicated, and (’s use wouldn’t interfere with AT & T’s.  

(Note:  Telecommunications act basically implemented this policy).

Otter Tail Power Co. v. US: Public utility cannot refuse to transfer power for use of smaller power companies.

Trinko:  Telecomm Act of ’96 forced local companies to share networks with competitors.  LECs (local exchange companies) have to sell access to their networks on an unbundled basis.  LECs have to provide access on “just, reasonable, and nondiscriminatory terms”.   Verizon & AT & T enter mandatory agreement.  Verizon entered into $10 mil consent decree after complaints that it wasn’t sharing its networks.

(s (Customers of non-verizon): Verizon giving access on discriminatory basis, filling own customers’ orders first.  Not filling others orders.  Not telling competitors about status of their customers’ orders.

· New LECs can’t enter b/c Verizon can offer its customers better service.  

CT:  Not violation.  Not going to create a new exception to “no duty to cooperate” doctrine.

· This isn’t like Aspen, where ( canceled a profitable partnership, forgoing short-term profits to drive out its competitor.

· Anti-trust enforcement won’t add much benefit beyond what is provided by the regulatory scheme in place designed to deter & remedy anticompetitive harm.  (IE: Consent decree, plus FCC can refuse to allow you to offer long-distance unless you had “good behavior” in local markets, etc).

· “False positive risk”: (1) LEC’s failure to provide service might have nothing to do with exclusion, (2) field is highly technical, (3) duties will be extremely numerous.  ( this is like “above cost pricing” – and area beyond judicial branch’s ability to control.

· Forcing these to work together might facilitate collusion (turning competitors into partners), extremely burdensome for courts (don’t’ want to become daily monitors), would discourage innovation (forcing large firms to share innovations reduces incentive).’

· Not gonna comment on essential facilities doctrine, since at least one element is missing here: that judicial intervention is necessary for access [regulation requires access].

Class: so when might essential facilities work?  

· no regulatory structure in place requiring access

· Access necessary for competitors to enter

· Unprofitable for business to reject access.  (but court may not want to go there b/c it doesn’t want to be in an oversight position)

BS points on either side of arg:

· short-term gains from innovation provide incentive ( stimulates economic growth, risk taking, innovation. (Berkey Photo)

· No prior relationship is big in refusal to deal claim.  Also is difficulty in judicial enforcement, and danger of turning competitors into partners (collusion probs).

· Behavior w/o business or efficiency justification that drives out competitors ( almost surely monopoly conduct.

· Antitrust should be about allocating efficiency, lowering firms costs, getting more & better products to consumers.

· Intent should be take into account when looking at behavior & business justification.

· Cross-elasticity of supply/demand to argue against market power.  Mention potential Cellophane Fallacy (that high elasticity of demand shows no market power.  Wrong b/c profit max price is always a point of high elasticity).

· Substantial excess capacity might mean that lower market share could still have potential market power.

· Some firms may need to be able to charge above-cost prices to recoup R&D costs associated with that product, or other products.

· Obtaining monopoly purely as a result of superior business skill is OK.

· Firm with market power can still take advantage of benefits obtained as a result of integration (Berkey Photo).

· Harm to competition, not to a competitor, is what matters.

Attempted Monopolization & Predatory Pricing

Sherman §2 :

· (1) Predatory or anticompetitive conduct (intended to harm competition)

· (2) A specific attempt to monopolize a market

· (3) Dangerous probability of success in monopolizing the market (for long enough to recoup losses from the predatory pricing)

Robinson-Patman (amended Clayton Act).

· instead of (3):  when result of conduct is to substantially lessen competition.

· Pre-Brooke Group, there was reason to think this was a different standard.  Practically speaking, courts apply the Sherman standard anyway.

· The idea was that firms with huge geographic market coverage would target small isolated geographic market regions, and subsidize below-cost pricing there with supra-competitive pricing from other areas.  After driving them out, raise prices.

Spectrum Sports:  HK makes ( sole distributor of Sorthobane products.  HK asks ( to give up athletic shoe distrib as condition for retaining right to develop equestrian products w/Sorthobane.  ( refuses.  SI (HK’s successor) tells ( that a national distributor will now deal with Sorthobane equestrian products, and refuses to fill (’s orders.  SI makes a horse shoe pad much like (’s.  ( is appointed national distrib of Sorthobane athletic shoe inserts.

· CT: establish test above.

· You can’t infer specific attempt to monopolize a market, nor dangerous probability of success, from predatory conduct – no matter how predatory it is.

· Need to look to the relevant market and (’s power to harm competition in that market for (3).

· Competition is often helped by “nasty” tactics: may drive inefficient firms out of the market.

Predatory Pricing:  

· Courts struggle to find proper approach, since low prices are the modern goal of antitrust.

·  Careful balance between encouraging low prices & recognition that people may drop price to drive others out of business (although there is the counter-argument that such behavior is never rational, given ability of people to enter market, etc).

Brook Group:  You had “Black & Whites”, “Value 25s” “private label generics” and “Branded generics”, for the cheap cigarette market.  There is some range in which generics can raise prices without losing customers to branded cigarettes.  Ligett sells B&W.  This begins eating into (’s market share of branded cigarettes (its customers were particularly price-sensitive).  B&Ws are fungible, so retailers have no incentive to carry more than one brand. Brown enters and undercuts Ligett with rebates to retailers and lower prices.  

(: Brown is selling-below cost to force us to raise prices to a sufficient level that our B&Ws aren’t as an attractive alternative to the cigarettes that Brown is selling.  = “price signaling”.  If successful, growth of generics, particularly B&Ws would be slowed, and Brown could preserve supracompetitive prices.

CT: No §2 violation here:

· The conduct: pricing must be below an appropriate measure of costs (parties agree its AVC here).

· That it hurts competitors is irrelevant if it doesn’t hurt competition.

· The probability: Dangerous probability (Sherman) or reasonable prospect (R-P) [though court treats like same thing].

· These schemes are generally implausible, and even more so when several firms have to coordinate (the branded cigarette mfgs have to coordinate to maintain supracompetitive prices.  Industry was falling out, and cigarette Mfgs were no longer engaged in lock-step price increases)

Take Away:  Would need good proof of coordinated pricing by oligopolists to successfully challenge predatory-pricing in this market structure.  [patterns in price –increases + evidence that it would continue to be successful]

Take Away: rarely rational:  Have to increase output to capture new buyers & competitor’s buyers.  The discounted value of future returns has to be greater than the immediate losses suffered AND you have to be able to keep out new suppliers by keeping significant excess capacity.  Predator would have to have high market share in a market with high barriers.  

Note: problem with this analysis is – what is an “appropriate” measure of rival’s costs?

Matushita & Cargill:  Without high barriers, supracompetetive pricing will never let you recoup your losses.

Matushita:  Conspiracy to engage in predatory pricing is not a valid claim:  too hard for competitors to allocate losses & profits, too easy to cheat.

ITT  Contintental: Remarks that most courts won’t even hear claim unless ( has 40-60% market share.

Multistate legal studies v.  Harcourt Brace Javonovich:  Mfg adds a $500 stereo to its cars, but only raises price $300.  

· Dist Ct: Not predatory pricing.  You do not look at the cost & “price” of the individual item in a bundled package. 

· The 10th Cir idiotically looked at the price of the stereo alone, and found its price predatory b/c it was below its particular cost.

Barry Wright Corp v. ITT Grinnell Corp. (1st Cir.  1983):  Barry competes with Pacific in market for snubbers (shock absorbers for nuclear plants).  Grinnell bought from Barry.  Barry wasn’t able to produce enough, so it switched to Pacific, which gave it a 30% price discount in return.  Barry sues, saying predatory pricing.

· CT: Above-cost pricing is conclusively not predatory under §2 Sherman.

· Holding otherwise would defeat the purpose of the Sherman Act – low prices through competition.

· We’d like to look to whether price is below MC, but since MC can’t be realistically calculated, we use AVC.

· Price cuts above AVC are precisely what we want.

Note: Most circuits follow Barry.

9th Circuit says:  

· P < AVC ( Presumption of predatory pricing.

· AVC < P < ATC ( ( must show policy is designed to harm competition, not meet it.

· ATC < P ( ( needs clear & convincing evidence that the policy depended on eliminating competition.

Areeda-Turner:  There’s a gap where predatory prices might exist, but be incalculable:  MC < P < AVC.  

Intellectual Property & Exclusionary Practices

Patent

· A patent can sometimes confer a monopoly.  IE: where the patented product would dominate the relevant market.  Usually, however, a patented product is merely an improvement upon similar existing products.

· Walker Process:  knowing & willful misrepresentation to the patent office could be illegal monopolization 

· Monopolization or attempt case alleging patent abuse must prove a relevant market beyond the product being sold.

· Need to protect incentivization power of patents.

ISO Litigation (Fed Cir. 2000): Xerox stopped selling patented parts & software to companies that service its machines, making it hard for them to compete with Xerox in the svc market.  ISOs were forced to use parts taken from other Xerox equipment, other ISOs, and purchased from a limited number of customers.

· CT: Patent holder an lawfully refuse to sell/license its invention

· Rejects Kodak (not the one we read): That was about tying (Kodak had tied sale of servicing agreement to sale of its copiers --- hurting svc industry).

9th Cir:  presumption that patentholder can refuse to deal in its patented good.  Refusal to license might be unlawful if the patentholder’s intent is to create a monopoly in a secondary market. (problematic:  refusal to license a patent could restrict many potential markets.)

Note: Court wouldn’t rally have a problem with corps buying up patents to suppress competition.

Prof:  Misuses of patents might violate Antitrust where there’s tying, or unlawfully obtained patents, sham litigation, etc.

Note: copyright holder has essentially the same powers.

Intergraph Corp v. Intel Corp (Fed Cir. 1999):  Intel didn’t violate §2 Sherman Act by refusing to share info with Intergraph, in retaliation for its filing a patent infringement suit.

Microsoft

· CT:   For each Act: (I) Gove must prove anti-comp effect of act, (2) ( must prove pro-comp justification, (3) ( must show that anti-comp harm outweighs pro-comp benefit (looking at effect of conduct, not intent).

· (1) relevant market:  Intel-based operating systems

· low cross-elasticity of demand b/c huge cost of switching OS.  Middleware won’t take over OS functions anytime soon.

· (2) Monopoly conduct

· (a) Licensing restrictions w/ OEMs:  

no good

· Designed to ensure that only IE was installed on computers that leave factory:  OEMS (A) Cannot remove desktop icons/folders/etc, (b) alter boot sequence, (C) alter desktop so that other things launch automatically.  [threat was that programs would be written to run on browser APIs, supplanting need for a specific OS]

· Reject (’s argument that since it’s their copyright, they can do whatever they want with it.

· (b) Integration of IE & Windows:  

· Couldn’t remove IE w/ “add/remove”, couldn’t pick another browser for some programs (IE: windows help/updates), If you deleted IE ( Windows crash.

· CT: Reject (’s “I do what I want” argument, except for the bit about not being able to pick another browser sometimes…this made sense 

· (c) Agreements with Internet access providers

· (1) IE free to them, (2) rebate for each customer IAPs sign up with IE, (3) “IE access kit” so IAPS could customize IE, (4) offering kit free, (5) Exclusive agreement with 75% of IAPs – easy access to their services from Windows desktop.

· (1) & (4) are fine – can’t condemn for offering product at attractive price.

· (5) have to look at anti-comp harm in OS market; essentially preserves M-soft’s monopoly.

· (d)  Deals with Apple

· M-Soft had threatened to stop making Office for Mac unless Apple made IE (instead of Netscape) the only explorer.

· No pro-comp justification for this.

· (e) Java

· Sun writes Java.  Software written for Java can be compatible on any computer.  M-Soft writes its own JVM, making apps run faster, but those written for it weren’t compatible with java (though M-soft pretended they were…to make developers think their programs would run on many platform, when in fact they would only run on Windows).  (’s deals with developers required them to make JVM the default in software they develop, or else they wouldn’t get Windows technical info.

· No pro-comp justification for this.

· Causation:  ( doesn’t have to show that the conduct led to (’s monopoly power.

· Remedy: remand to see if splitting up ( is still a good remedy.  May not be.  

Horizontal Mergers

Can involve § 7 Clayton, §§ 1, 2 of Sherman.

Brown Shoe follows 1950 revisions to §7, which expanded it by making unlawful the corporate acquisition of all/part of the stock/assets of another corporation if the effect is to substantially lessen competition in a relevant line of commerce (product market).

· Policy behind §7 is to fight increasing concentration in industry because this could wipe out small businesses.

Brown Shoe (1962):  Brown is 3rd largest US seller of shoes, in dollar volume.  Owns/operates/controls 1230 retail outlets.  Kinney is 8th largest by dollar volume; owns/operates/controls 350+ retail outlets.  They want to merge.  Challenged under §7 Clayton Act.

· (: Allowing merger would destroy compeition in the production of shoes for the national wholesale shoe market, and retail sales.

CT: Don’t allow merger:

· Geographic Market:  Cities + their metropolitan areas (stores on fringe do compete with downtown stores), and the centers of small cities (not much competition between two centers). 

· 
Lines of commerce 

· Market Share: in 32 cities, womens’ shoes, post-merger would be 20%, in 31 childrens’ shoes 20%…in 6 cities 40%.   In 118 cities, one or the other has 5% share. Etc.

· Probable anti-comp effect:  The real problem here is that §7 is meant to fight trends towards concentration of markets.  There exists such a trend in the shoe market.  If we approved this merger, we’d have to approve all sorts of similar ones.

· Even if small market share is controlled by a combination, competition can be harmed:  National chains can insulate selected outlets from competition.  Chains can set style.

· 2 things could justify this merger: (1) one of the businesses was about to fail and merger prevents the resources from exiting the market, (2) two small companies need to merge in order to compete.

Take Away: Big, fact-intensive analysis.

Take Away: Pro-comp justifications: (1) one of the businesses was about to fail and merger prevents the resources from exiting the market, (2) two small companies need to merge in order to compete.

United States v. Philadelphia National Bank (1963):  PNB & Girard are 2nd and 3rd largest commercial banks in Phili area (3 counties beyond city).  Merger would result in a bank that is largest in area, w/ 36% of area banks’ assets, 36% of deposits, 34% of net loans.  Merged entity & nearest competitor would have 59% of same numbers together.  4 largest banks would have near 80% of same numbers.  Trend towards concentration in the area.    Challenged under §7 Clayton & §1 Sherman (don’t reach the Sherman question).

· CT: Can’t merge

· Rel market: Commercial banking (since private banking, and other banking products aren’t substitutable for the sort of thing served by commercial banking, like large business loans, etc).

· Geographic area (‘section of country’ in which the anti-comp effects are measured):  Look to the area of competitive overlap where the effect on competition will be direct and immediate.

· Want a market area of just the right size:  not so large that only large customers can be taken into account, and not so small that only small customers can be taken into account. 

· Reject (’s arguments that anti-comp effects in one market are acceptable if there are pro-comp in another market ( Defeats purpose of antitrust.

· A merger that produces firms with (1) undue percentage share of the relevant market, and (2) results in a significant increase in concentration of firms in the market is presumptively likely to lessen competition.

· Enjoin in absence of evidence clearly showing no anti-comp effects.

Take Away:  structuralist approach:  undue market shares, overall significant increase in concentration in relevant market.  Also, look at barriers to entry, efficiencies create by merger.   Fear of concentration can override need for elaborate proof of market structure/efficiency/probable effects.

Merger Guidelines

· Add the squares of market shares of firms in market.

· Below 1000 ( unconcentrated, don’t worry about

· 1000-1,800 ( moderately concentrated:   If increase in conc. From merger is less than 100, agency probably won’t worry.  If increase is more than 100, agency will look more closely at the market / circumstances.

· 1,800+ ( highly concentrated:   If increase is under 50, probably won’t touch it.  If increase is over 50, examine market for competitive concerns.  If increase is over 100,. Rebuttable presumption of anti-comp effects.

· Entry: plays 2 roles in the guidelines:

· Firms that will enter w/in 1 year (uncommitted entrants) are included in relevant market, but entry must be possible without significant capital expenditures.

· Entry that takes large capital expenditure may still put pressure on participants not to raise prices.  Consider this in the overall qualitative analysis of whether merger will result in non-competitive market.

· Entry must be (1) timely – impact felt within 2 years, (2) likely – profitable at pre-merger prices & firm can secure those prices, (3) sufficient – entry has to be able to counter the anti-competitive effect of the merger.

· Efficiencies


· Agencies will be skeptical about merger even

· Focus on merger-specific efficiencies (ones that could only be created through the merger).

· Firms need to substantiate it with specific non-speculative evidence (very hard, since all the efficiencies will be created in the future)

· If efficiencies are of such magnitude as to counter anti-competitive effect, agency won’t challenge.

· Changes in 1997 Guidelines:  Evidence must persuasively show that the efficiency gains outweigh the raised price resulting from the merger.

· “Failing company defense”: limited; if firm is about to go under, and its resources would exist the market without a merger, then merger can be ok.

Problem with elasticity of demand approach of  guidelines:  Will end up grouping improper Mfgs in same market.

· IE:  Mechanical and electronic watch makers.  Electronic watchmaker may have dominant share of market and less cost than mechanical maker.  Electronic can set price around mechanical watch maker’s, and reap huge profits (realistic though? Ppl pay more for “authenticity” of mechanical watches, etc).  

· If they’re put in same market, it’ll make electronic watchmaker look like it has less market share – it may be able to go around and buy up smaller electronic watchmakers without FTC starting a fuss.

FTC v. Staples  (D.C.Dist. 1997): Staples wants to buy Office Depot.  Staples is 2nd largest office superstore chain, and office depot is the largest.   Each has over 500 retail stores.  There are 3 major superstores total.  Want injunction under FTC act.

· CT: Enjoin

Standard: to enjoin future injunction, Ct must find by a reasonable probability that FTC will prove after an administrative trial tha the effect of the merger is to substantially lessen competition in a a relevant market or tend to create monopoly.

· Relevant Market:  Office products sold by superstore chains.  

· Low cross-elasticity of demand between office supplies sold at superstores and those sold at other retailers – even though the products may be identical.

· Documents from superstores show that they raise prices in areas where there aren’t other superstores & refer to those areas as “non-competitive.”  They reduce prices the second another superstore enters the market.

· Concentration: off the charts

· Depending on the geographic area, pre-merger HHIs range between 3,600-6,900.   

· Post-merger, btwn 5,000-10,000.  

· Barriers

· Entering superstore market would require vast investment of resources (Banian view).  

· Efficiency

· No credible evidence on efficiencies.  Just a bunch of predictions.

· (s claim efficiencies will be passed on to consumers, but the evidence doesn’t show this happens much.  Pass-through only really happens where there is competition.

Another method of concentration:  Add concentration of top 4 firms, before and after merger.  Some Courts still use this.

Hospital Corp. of America v. FTC (7th Cir – 1987):  ( owned hospital.  Bought two corps that each controlled 2.  Now runs 5 of the 11 hospitals in the area.  Market share from 14 to 26%.  Market share of top 4 firms jumped from 79% to 91%.  <using CR4 method> Challenged under §7 Clayton.

· CT: Don’t allow merger.

· Ultimate question is whether merger is likely to facilitate collusion.

· Market: Hospitals

· Providers of hospital service in the city.

· People can’t realistically go to other cities for hospital services

· Clinics, etc, don’t compete b/c they provide different service.

· Market concentration:  Using CR4, pretty big increase:

· From 79% to 91%.

· Reject (’s argument that hospital services are heterogenous so that there’s not much danger of colluding b/c hospitals can still collude on services they both/all offer.

· Entry barrier

· Big entry in TN:  hospitals have to obtain approval before increasing their capacity ( must establish need.  If ( maintained excess capacity, could completely foreclose entry.

· Efficiencies

· Would have to demonstrate efficiencies & pass through: can’t.

Note: Efficiencies play a much bigger role in unconcentrated / moderately concentrated markets.

FTC v. H.J. Heinz Co. (D.C.Cir. 2001):  3 dominant baby foods makers:  Gerber (65%), Heinz (17.4%), Beech-nut (15.4%).  Heinz makes cheaper stuff, Beechnut makes better quality stuff.  They fight for “second shelf” space.  Both give discounts & allowances to supermarkets so that they can sell their products for less.  

· CT: remand.  Prelim injunction against merger.

· Market: Babyfood, nationally.
· Concentration: pretty high.
· Pre-merger HHI of 4475.  Would rise 550 points.
· Efficiencies
· Reject (’s argument that merger is necessary for it to get better recipies so it could compete with Gerber.  It could do that on its own.
· (’s documents show that it chose to buy Beech-nut, rather than use two other innovative plans. (Efficiencies aren’t merger-specific)
· Would need extraordinary efficiencies to justify the increase in concentration in this already concentrated market.
· ( doesn’t have to prove harm at retail level.
· (’s quoted efficiencies aren’t accurate ((s looked at costs saved by Beech by producing at Heinz’s plant.  Ignored total costs of Beech & total costs of merged firm).
Vertical Mergers

§ 7 Clayton:  effect must be to substantially to lessen competition or create a monopoly in relevant product/geographic market.

· Modern view has moved away from the “protect small business” focus of the olden days.

Not very significant these days.  The general notion is that vertical mergers may be bad because they capture some of the supply or demand.

· In modestly competitive markets, vertical mergers won’t really foreclose anyone from the market.  Rather, vertical acquisition just results in market shuffling – a realignment of purchasers & sellers.

· Vertical integration may raise barriers to entry by forcing new entrants to enter at 2 levels of market.

· May also make it easier for cartels to form b/c it’s easier to detect cheating when everyone owns their own retail store.

US v. Columbia Steel Co.  Steel production is in two stages:  (1) ingots are made into rolled steel products [steel plates, shapes, etc], (2) fabrication of steel plates into (a) finished structural steel products [building frameworks, bridges, etc] or (b) fabricated plate products (pressure valves, tanks, etc).  US Steel (makes rolled steel products) wants to buy the largest independent steel producer in West Coast (consolidated steel).  Challenged under §1 & §2 of Sherman Act.

· CT: approve merger

· (: all mfgs in US will be excluded from selling rolled steel products to Consolidated.

· CT: Consolidated buys a tiny portion of the overall steel output, whether you consider the relevant geographic market the entire country (0.005%) or the 11 state area where Consolidated sells fabricated products (3%).

· Don’t measure consolidated’s demand for steel plates and shapes against market for shapes & plates alone, since Rolled Steel Product producers can easily make other shapes to sell to other people.

· Vertical integration cannot be a restraint of trade that is illegal per se.

E.I. Du Pont De Nemours & Co (1957):  Du Pont buys 23% of GM stock in 1917.  Du Pont family was on GM board for a while.  A few decades later, Du Pont is the principal supplier of auto finishes & fabrics to GM.  GM had grown to supply 50% of the car market.

· CT: rejoin.  For violation of §7, you need a reasonable probability that acquisition would result in restraints at time of suit.  [violation if there’s a reasonable likelihood of substantial foreclosure in a substantial share of a market.]

· Relevant market:  automotive fabrics & finishes (Ignoring (’s point that market should be finishes & fabrics, since they’re so similar – due to cross-elasticity of supply).

· ( has huge market share of that market b/c GM has 50% market share in auto market.

· ( is getting business as a result of stock ownership of GM, this forecloses an opportunity for competitors to supply GM.

· Concern where buyer agrees to buy large chunk of supply from an affiliate (doesn’t really get into the details on this).

Brown Shoe Co. v. US (1962): Analyzing vertical merger part of Brown & Kinney.  There’s a market trend in shoe Mfgs toacquire retail outlets  (major firms acquired hundreds of shoe outlets each over the preceeding 5-10 years)

· CT:

· Clayton § 7 Standard: reasonable likelihood of substantial foreclosure in relevant market.  (How much foreclosure?  On a scale btwn de minimis and monopoly.  Look to historical/economic market factors to see how much is too much).

· Geographic market:   Nation.

·  We’re talking about a huge mfg merging with a huge retail chain.

· Product markets: children’s shoes, women’s shoes, men’s shoes.

· Look at cross-elasticity of demand between various products (Cellophane fallacy).  Possible submarket based on:  characteristics, uses, production facilities, customers, prices, price-sensitivity, vendors.

· Public considers each of these lines distinct.  They’re not interchangeable.  Not going to separate by price (they compete on price).  Not going to separate based on age/sex for children’s shoes, etc., b/c market shares come out the same no matter how you break it up.

· “substantially lessen competition”

· easier to meet test under Clayton than Sherman

· How much foreclosure violates is on a scale btwn de minimis and monopoly.  Look to historical/economic market factors to see how much is too much).

· Trends toward integration in vertical merger context weigh against mergers.  Here there is one.

Note:  Foreclosure theories have been abandoned b/c they aren’t economically sound.  Cross-elasticity of supply means that when a mfg buys a retail outlet/chain, the mfgs that used to supply the chain will just supply retailers no longer supplied by the mfg.

Note:  Vertical mergers in general aren’t gone after b/c the theories don’t apply well.  For example, a mfg with a monopoly in car industry can’t buy a wheel mfg and charge monopoly prices at both levels (b/c the point is that it’s supplying itself with wheels…)

Silicon Graphics (complaint):  SGI makes computer workstations for graphics people, w/ 90% market share of that.  Wavefront, Alias, and Softimage (m-soft) make software.  SGI wants to buy Wavefront & Alias.  Both the workstation and software markets are highly concentrated.

· FTC: please enjoin

· Entry into workstation market wouldn’t be timely, likely, or sufficient to counteract anti-comp effects.  Concern is that once SGI acquires Wavefront/Alias, they won’t write software for non-SGI workstations.

· Entry into software market would fail same criteria.  Alias & Wavefront have huge installed user base.

· Summary of bases of foreclosure claims:  workstation producers other than SGI won’t get other sources of entertainment software, non-SGI producers’ costs will be increased, SGI will be able to price discriminate, SGI will get proprietary/sensitive info form other workstation producers if they allowed Wavefront/Alias to port programs to their systems, elimination of Alias/Wavefront as competitors, Increase barriers by making 2-level entry necessary, High consumer prices for both, reduction of innovation.

Articles/Policy

Leery (agency approach/defense):  Defending against charges that agencies are politically influenced.   (IE: That Reagan was very hands-off, Bush hands-off, Clinton aggressive, Bush hands-off).

· Can’t compare decisions made at different times because they are made with different bases of knowledge.  

· FTC shifted towards the Chicago/Stigler school of thought.

· FTC shift, from notion that harming competitors harms competition to a focus on that actual economic effect of a merger ( on consumers, and on competition, as independent things.

· FTC shift, from looking a whether entry could occur to looking at whether it would occur; involving more and more complex economic analyses.

· People at the agencies are career people.

· Can’t really argue things like “democrats are for the small guy” ( some of the biggest mergers were approved during the Clinton years.

· Argument that changes might reflect judicial appointments & judicial philosophies more than deliberate FTC strategies vis-à-vis big business.

· Courts have dropped the “protect the small guy” value / value to democracy of economic pluralism.

Practitioner’s approach:

· US has national market, while Europe has a lot more localized market with language and cultural barriers.  More and smaller natural monopolies in Europe.

· Trends: Europe about 50 years behind.  Focus on creating common market for all of Europe & breaking apart the smaller markets.  [US focus on consumers & efficiency effects on consumers]

· Euros more aggressive about monitoring Microsoft’s behavior.  Competition concerns.  Close monitoring (Msoft open up APIs)/unbundling/protection of economic pluralism.

Agreements among competitors

§1 Sherman – aimed at agreements among competitors in restraint of trade (price fixing, market divisions, bid rigging, etc.). 

“Ancillary restraints doctrine”: Addyston Pipe – Only unreasonable restrains are unlawful.  Restraint that’s ancillary to legitimate business not violative.  

Standard Oil / American Tobacco:  3-prong test:  (1) is there a contract, combination, or agreement?, (2) is the effect, because of the inherent nature of the practice, to restrain trade?  If so – per se illegal, if not:(3) decide whether there is unlawful purpose or anticompetitive effect.

DOJ Guidelines:  Conduct that raises prices or reduces output is per se illegal.  For others, take into account market factors:

· (1) market power analysis: Define market, market shares, concentration.

· (2) Ask if market leaves room for participants to compete independently of each other.  (If these two show no anti-comp harm, inquiry ends).  IF it does, go on.

· (3) Consider pro-comp benefits, do they outweigh harm?

· Safe zones:  If market share between colluders is under 20%, or in innovation markets (joint R & D), there are 3+ independently controlled research ventures that are close substitutes for joint R&D.

American Tobacco: Sherman Act focuses on restraints that unduly restrict competition.

Note:  A full blown ROR analysis defines the relevant market.  Look at restraint.  Look at market shares.  Analyze likelihood of anti-comp effect on relevant market.  Look at pro-competitive benefits.  (s tend to lose on ROR so they want to get into the “per se” box.

Price Fixing

Chicago Board of Trade v. United States (1918):   Commodity board governs commodity sales in Chicagto. Makes rule governing “To arrive sales”.  Whatever price is reached after the close of regular hours is the only price you can trade at outside of regular hours.    DOJ challenges this as an attempt to price fix.

· CT: Not price fixing.  Does ROR analysis.

· Pro-competitive justification:  This rule damages ability of a small number of big traders from doing back room deals.  Prices change every day.  Facilitates an open market.  More convenient. 

· Market affect: Only affects one portion of grain market (“to arrive” graint), during certain hours, for grain that is to arrive at Chicago.  

· Notion that if this is a restraint that court has seen before, it may do per se analysis.  But if ( can offer a pro-competitive justification, it will take a closer look:  ROR is pretty much a balancing test.

Trenton Potteries (1927) (s charged with price fixing pottery for bathrooms.  They had 82% market share.

· CT: Naked price fixing.  Reasonableness of the fixed price is irrelevant.

· Sherman Act is a limitation on the rights of competitors – it is not merely a prohibition of inflicting particular public injuries.

Appalachian Coals, Inc. v. United States (1933):  In post-depression, 137 coal producers establish an exclusive selling agent to sel at the highest prices for all producers.  Producers own a % in the corp, depending on market share.

· CT: Allow this

· {probably not good law}: The destructive market conditions in the local coal industry justify this: everyone was selling below cost just to stay in business.  They’re agreement was basically to allow them either to stand or fall together.  (s lacked market power on national market.

National Society of Professional Engineers v. US  (1978):  325k professional registered engineers.  Half do consulting for 5% on construction cost, 50-80% of the cost of construction is result of director’s decisions.  ( organization deal with non-technical aspects.  (’s members agree not to compete on price

· CT: per se, but since these are engineers, we take another look.  After quick look, unlawful.

· Since it’s professionals, we take another look.  Not every restraint of trade is unlawful.

· Reject (’s argument that restraint is necessary to protect safety, etc., (that engineers will bid for lowest % commission fee, and then put all sorts of unsafe and non-useful things in plans).  That’s a frontal assault on the Sherman act.

BMI:  BMI/ASCAP offer blanket licenses to TV/radio exhibitors, granting access to entire catalog of music/shows at fixed rate.  They charge aflat rate, depending on the term of license, type of organization, size, reach in terms of viewership..  They redistribute to individual copyright holders.  Consent decree in 1950s gave it non-exclusive licenses.  CBS sues, b/c it wants per-use pricing.  

· CT: Allow.  

· This arrangement allows a new product to be available:  all the individual stations couldn’t possibly transact with all the individual artists b/c transaction costs.

· The licenses are non-exclusive, so exhibitors that really want to can contract individually with copyright holders.

· This just isn’t a per se restraint (category where practice is one that almost always decreases output & Raises prices).

Antitrust in Health-care

· Cts & agencies spent a lot of $$ lately looking into health industry (used to get more deference.  Not so much now)

· Monopsony cases:  monopolist buyer having power over purchase price of goods – like giant HMOs.

Maricopa County:  AZ sues doctor society that sets maximum fees for what they charge to HMOs; repeated upward revision of doctor’s fees.  HMO agrees to pay these.  The fees are effectively a minimum price.

· CT: Claims its doing per se but really does quick look (learned profession - docs).

· This isn’t like BMI, where the set price levels were necessary for the product to work.  Here, individual negotiations between HMOs and doctors may actually work better.  

· Reject pro-competitive justification (that setting fee schedules allows the doctor’s foundation to allow doctors to provide complete coverage through foundation-endorsed plans).  Although the complete insurance, and lower premiums, can only be obtained if insurer and doctor agree in advance of the maximum fee the doctor will accept,  So it’s not necessary to have an agreement among doctors on price.

NCAA:  NACCA grants major broadcasting networks the right to telecast a fixed number of games for a fixed price.  The idea is that restricting televised games protected live ticket sales.  Networks could then negotiate with schools to protect games.  There are limits to how many games each school can have broadcasted.

· CT: ROR b/c this involves an industry where horizontal restraints are required for product to be available at all.  (NCAA plays a vital role in allowing college football to survive as it is)

·  College football is the right market:  viewers don’t see other types of programming as substitutable for college football.  All these restraints are on this market ((’s heavy burden of establishing anticomp justification.

· Don’t need proof of market power.

·  This isn’t like BMI because individual schools are absolutely limited in their ability to negotiate.

· Restrictions don’t achieve narrow goal of making people who would watch live games if televised go to those same games.  Individual schools still have to negotiate,  Schools can’t televise their own games without restraint.

· Restraint not narrowly tailored to protecting college football as a distinct and attractive product, rather, it is based on fear that product won’t be sufficiently attractive to draw live attendance.

· Also – not narrowly tailored enough to keeping college football purely amateur; could impose rules directly on games played.

California Dental:  ( is a non-professional dentist association. It promulgates rules saying that dentists can’t advertise in certain ways about quality, or discount advertising.  (’s complaint is that this had anti-comp effect and restrained trade:  since doctor’s couldn’t advertise lower prices, they had no reason to advertise them.  No one would find out.

· CT: Do a more thorough analysis than purely quick-look.

· Doing more than quick-look b/c dentists (professionals) offer justification that the restriction on quality advertising will enhance competition because there will be better information on the market.

· Quick-look is only appropriate when restrictions are obviously anti-competitive (oddly citing NCAA – that court said it was doing ROR, but really did half-assed ROR since it didn’t look into market power).


· Description of test(s):  ( has to show adverse economic effect, then ( has to show plausible economic justification, then burden shifts to ( to do full ROR analysis & show that anti-comp effects outweigh pro-comp harm.

· Remand for a less-quick look.

Dagher (9th Cir said it’s per se illegal, but looks more closely): Shell & Texaco joint venture.  This was a legitimate JV already approved by FTC.  They did more than just fix prices; refined it & resold to stations, etc….

Inferred agreement

Business justification only goes to the existence of an agreement.

Interstate Circuit:  (s distribute 75% of all first-run movies.   Solicit licensing from exhibtors.   Interstate circuit (group of distributors) & Texas Consolidated send letter to all distributor branch managers, CCing each other distributor.  They demanded that certain first-run films they showed would be showed at certain prices at second-run theatres.  

CT: Infer agreement in restraint of trade.

· because each distributor knew that the proposal was sent to other distributors, and unanimous action followed.

· All had the same motivation to engage in the behavior.

· The behavior wouldn’t make sense if one of them did it alone.

· Was no evidence entered against the existence of an agreement; only lower officials who weren’t in a position to have knowledge testified.

Basic:  It’s enough that concerted action was contemplated, invited, and acted upon.

Theatre Enterprises:  ( owns suburb theatre.  ( only gives “day and date” first runs to a group of downtown theatres, with which it has exclusive dealing.  Jury was for (.

· CT: we buy (’s argument – no agreement.

· Buy legitimate business justifications:   ( couldn’t give the requested runs to ( without violating exclusive agreements with all the downtown theatres.

· It just wouldn’t be profitable to give them to the suburban theatre – not enough people go.

· Differences from Interstate Circuit:  

· The decision not to give first runs to ( was beneficial from each ( independent of whether the others did it.

· Was also testimony that directly rebutted existence of agreement.

Cts look at existence of agreement in light of “plus factors”:

· Agreement may be found to exist if there is parallel behavior + plus factors.

· (1) absence of business justification (key)

· (2) existence of invitation to all alleged conspirators to participate (knowledge that all the other participants have been invited to act concertedly), (a) particularly when joint action follows (can be public announcement).

· (3) radical departure from past practices.

· (4) If behavior makes sense only if everyone agrees.  (articulated also as: strong motive for concerted action).

· (5) No testimony denying the existence of agreement by people in a position of power to make thte agreement.

Oligopoly & price-signalling, etc.

Turner:  Should be able to infer from parallel pricing alone in some circumstances

Posner:  No, you should only infer if there’s some kind of voluntary & coordinated action; look at systematic price discrim, excess capacity, static prices, price leadership, excessive profits, refusal to discount where excess capacity, etc.  Look at means firms engage in to do price signaling.  

Du Pont  (Antiknock):  ( and a few other people make antiknock for gas.  All four firms figured transportation costs into the price.  ( gave advance notice of price increases.  DP/another used a “most favored nation” clause – same prices to small and big purchasers.

· CT:  For ologopolistic pricing, you need at least (1) evidence of anticompetitive intent/purpose, or (2) absence of legitimate business reason.

· ( doesn’t need to show a pro-competitive justification.

· Parallelism in prices here was much weaker than ( alleges + differing services were attached the pricing.

· Reason Mfgs included delivery charges in overall price was customers demanded it.

· The most favored nations clauses actually helped competition by protecting smaller buyers from being harmed by discounts that traditionally go to large buyers.

· Advance notice of prices is common in chemical industry.  Started before competitors entered, etc. 

· Buyers are big & sophisticated, got what they wanted.

Joint Ventures

Courts look at overall competitive effects.   

· Chicago Board, BMI, NCAA ( ROR, since their procompetitive virtues.  Narrow tailoring between restraint & pro-competitive virtues is key.

· Making a new product available is very important (but see Topco).

Research JVs & patent stuff

· Incrase in this lately, especially in industries with large benefits from R & D.  For stuff that can’t really be patented ( free rider problem.

· Can be avoided if all firms can ppol resources.  Can be problematic if agreement involves various restrictions.

· Cong tried to provide more protection.  (limited to actual damages, limited damages in production facilities in US).

Patent:  group of people license eachother to use products.  ’94 Zone of safety:  if licensor/licensees control <20% of market ( immunity.  Otherwise, DOJ applies a sort of ROR analysis.

Exam: Just know that agencies & congress recognize that there can be good reasons for competitors to pool resources.

Topco:  ( is cooperative association of 25 small/medium regional supermarkets, operating stores in 33 states.  Each operates independently.  They form a cooperative to buy products and redistribute as Topco brand.  Each store aggrees upon entering to an area where they get exclusive sales of the topco branded products ---  lets them get big profit. New member must be approved by 75%.  If someone w/in 100 miles vetoes, 85%.

· CT: per se illegal.

· Horizontal market divisions are simply per se illegal.  No purpose except to stifle competition (only makes sense if you aren’t in context of JVs).

· Burger dissent: you should go into ancillary restraint consideration/ROR

Note: probably decided differently today ( see Polk

Polk Brothers:  Polk & Forest build and share a store.  Each agree not to sell the goods the other sells.  Forest’s management changes and then challenges the agreement.

· CT: This is OK.  

· Increases consumer choice in area

· Makes sure they don’t free ride off eachother.

· Have to ask whether JV is pro-competitive, and whether restraint was critical at the time of the JV to its success.

Exam: Don’t argue topco.  Argue Polk.  Courts have moved to a more ROR BMI/NCAA analysis in horizontal market divisions.

Same trends in vertical restraints market.

Boycotts

Eastern States:  lumber retailers distributed list of names of wholesalers competing with them.  

· CT: infer agreement not to do business with the wholesalers ( unlawful.  

· Unilateral refusal to deal would be fine.

Klor’s – strange case.  Single retailer.  Group of wholesalers that retailer convinces to boycott a competing store.

· CT: no good.

· But there was also an allegation that there was a horizontal agreement/understanding among wholesalers: it’s sufficient that competitiors got together to boycott.

· It would be ok, though, to individually have exclusive distributorship.

NYNEX:  erodes per se rule against boycotts.  Removal svcs help remove old switching mechanisms.  Claim:
 one local co had been buying these services at higher price from AT & T b/c, due to regs, it could pass the $$ on to consumers.  Then it would get a kickback.  (s saying this hurt us b/c we couldn’t get removal services from local supplier for cheaper.

· CT: No per se here, ROR here.

· ( must allege & prove harm to competition in a relevant market, not just harm to a competitor.

· Per se applies to horizontal agreement among competitors to boycott, and some attempt to drive other competitors at same horizontal level out of business.

Trend:  Narrowing boycotts to focus on those aimed at horizontal competitors.

Paramount Lasky:  all distributors agreed to use a contract for deals with exhibitors that contained an arbitration provision

· CT: per se.  Boycott = agreement not to do business with exhibitors that didn’t use it.

Norgthwest Stationers:  (s = members of co-op that they claim expelled them for anti-conmp reasons.  (s sold at both wholesale/retail level.

· CT:  per se not appropriate

· Horizontal boycott to hurt horizontal competitors:  must (1) cut of supply or demand for competitors, (2) involve parties with market power or dominance, (3) have no pro-competitive justifications.

· No per se harm here.  Expulsion doesn’t always mean pure anti-comp.

· Wholesale purchasing co-ops need to establish rules.  Plausible they needed rule requiring disclosure of ownership changes.

Indiana Federation: agreement by dentists not to send X-rays to insurer.  Backed off once FTC threatened.  Another group springs up; smaller, but effective in some areas localized.

· CT:  Not per se.  For per se, you need (1) market power, and (2) preventing someone from doing business with a competitor.

· More deference to professional organizations.

· Abbreviated ROR analysis: This is direct tampering with competitive process.  Justification that restraint ensures better quality of services is a frontal assault on Sherman Act.

Missouri v. NOW: Can boycott for non-commercial reasons.

End Up:  lower courts – boycotts of (1) firms with market power, (2) boycott suppliers/customers, (3) to get them not to do business with someone at same level.

So….Overall:

1) Ask what kind of restraint it is

a. Is it something that court traditionally says is per se?  (1) Naked price fixing w/o legit business venture, (2) naked territorial divisions w/o legit business venture, (3) Group boycotts aimed at competitors by parties with market power that cut off target from necessary supply/demand, o0r fix prices.

b. Does the justification not have to do with competition – so that you end up with something that is, practically speaking (no matter what the court chooses to label it) between quick look & per se.

2) Ask if there is something that prompts the court to at least take another look at the restraint:  

a. Restraints by a learned profession.

b. Agreement is of a ‘new type’ (like BMI)

c. Economic impact is not obvious (CA Dental)

d. Pro-competitive justification is offered.

3) IF any of those, ask (a) is the restraint in fact pro-competitive, and (b) is it narrowly tailored to the justification?

a. If no to either or both ( stop.   (essentially a “quick look” analysis)

b. If yes to both, go to (4).

4) Do full fledged Rule of Reason analysis: you know, the kind that we’ve never actually seen an example of.  Defining relevant market, balancing pro-comp and anti-comp effects.  (I have written down “Define it using monopolization techniques for talking about the relevant market being affected”  ---  whatever that means).

� ( = defendant.   ( = plaintiff.   Exam was closed book.





