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NEGLIGENCE PFC—

1. Duty—does D owe P any duty of reasonable care…

a. could be just D has the duty to act with reasonable care in the circumstances 

b. did D have heightened duty to act w/reasonable care of an expert?

2. Breach—was there an act outside of that duty, lapse in reasonable care?

3. Injury
4. Cause—

a. Actual—BUT FOR D’s act…was the breach in duty the vent that led directly to the injury?

b. Proximate—

i. Forseeable P? (to Cardozo? To Andrews?)

ii. Forseeable Result within the risk created by D?

iii. More likely than not that breach caused injury

5. any intervening behavior of P

6. Damages—no punitives in unintentional torts

Compensatory

1) specials

a) income

i. past

ii. future—discounted to present value (taking inflation into account)

b) medicals

i. past

ii. future—discounted to present value

2) generals

a) pain & suffering

i. past

ii. future—no discounting
DUTY OF CARE

Absence/Transfer of duty of care

Strict liability does not apply to ordinary people behaving in ordinary ways (Hammontree).  Hammontree was not held liable for having a seizure, even though Hammontree knew about condition ahead of time 


An employer can be held vicariously liable for things his employee does that are 

within the scope of employment—RESPONDEAT SUPERIOR (Christensen).  

Court said that there was a possibility that Christensen was acting under scope of her 

employment when going to get soup.  Standard for if action was within scope of employment:

1) employee’s conduct of the “kind” which employer might reasonably expect employee to do

2) time & space of employment

3)   serving employer’s interest


Why hold employer liable?  

1) Ability for accident prevention

i. incentive for care

ii. discipline…training, hire right people

iii. tech innovation

      2)  compensation…deep pockets

3) loss spreading…the real cost of having security is paying for the torts suits

4) cost of doing business…’”””

5) company benefits…the company benefits from the fact that employee did the action
DUTY OF CARE
ORDINARY CARE Defined: “which prudent and cautious men would use, such as 

is required by the exigency of the case, and such as is necessary to guard against 

probable danger” (Brown v. Kendall ).  Kendall was not liable for hitting plaintiff 

because in breaking up the dog fight, he did what an ordinary man would do in that 

situation.


Cases like these reflect the industrial revolution and injuries that come along w/it

Standard is NOT that common carriers must exercise extraordinary care. (Bethel).  

Bus driver was not liable for plaintiff falling off badly-repaired seat because the standard 

is ordinary care…negligence standard must be uniform.

However, there are sometimes, but not always, special standards of care for 

certain classes of people:

a) experts (yes)

b) mental ability (no, except as Plaintiff)

c) inexperienced adult (no-must conform to the community)

d) aged (no, except if incapacitated)

e) children (yes, like “age, intelligence, and experience,” except if engaged in adult activity)

f) gender (no)

g) physical incapacity (yes)—we want them to participate in society

h) mental illness (no, except if plaintiff)

i) intoxication (no = antecedent negligence)

j) accident prone (no)

k) diverting circumstances (yes, if ‘reasonable’) AKA sneeze when you’re driving

l) emergency doctrine (part of the formula of “care…in the circumstances”)

in order for there to be liability the accident must be FORESEEABLE. 

(Adams v. Bullock).  Trolley line was not held liable when a kid swung a piece of wire 

and got shocked. “ordinary caution did not involve forethought of this extraordinary peril.”

This case also examines custom a little—the wires were uninsulated

Hand Formula: “the owner’s duty to provide against resulting injuries is a function of 3 variables: 1) the probability that the event will occur (P), 2) the gravity of the resulting injury (L), and 3) the burden of adequate precautions (B)”  B <  L times P (or perhaps, social utility also: social utility + B < L times P)

IF B < L TIMES P, THE NON-INJURED PARTY IS LIABLE

(US v. Carroll) employer was not liable (through respondeat superior) because “B” was 

low (the plaintiff should have been on the boat during business hours)

CUSTOM can establish negligence (Trimarco). (T.J. Hooper). 

Why rely on “custom”?


  

Expectations(you expect the car in front of you not to fall apart


Feasibility(custom shows certain behavior is feasible


Knowledge (notice)(people should know about it

However, the defendant can say that a certain custom is dangerous. (“the jury must be 

satisfied with its reasonableness since the common practice runs the gamut of merit”)

In Trimarco, apt. owner was liable for not replacing shower glass…by then safety glass was 

customary

In T.J. Hooper, defendant was held liable when plaintiff’s stuff sank on his boat b/c of 

lack of radio. 

      DISOBEYING A STATUTE can constitute negligence (negligence per se), if an injury 

results which the statute was meant to prevent and a person is injured whom the statute 

is meant to protect 
although Martin v. Herzog says that violating a statute, in that case having 

headlights on, is intrinsically negligent.

Tedla v. Elman, brother and sister transporting junk walking along wrong side of the 

road (right side had tons of traffic) were not negligent because if there is a reason not to 

follow the statute, then people shouldn’t follow it.
RES IPSA LOQUITUR—proof of negligence by circumstantial evidence

1) the accident must be of a kind which ordinarily does not occur in the absence of 

someone’s negligence;

2) it must be caused by an agency or instrumentality within the exclusive control of 

the defendant, and

3) it must not have been due to any voluntary action or contribution on the part of 

the plaintiff (Abrams sort of disagrees w/this one).

Such events as tires exiting their cradle (McDougald), or someone having an injury 

they did not have before an operation (Ybarra) do not ordinarily occur unless 

someone is negligent. 

In Ybarra, however, case is special—unconscious plaintiff does not have to know #2

PEOPLE WHO HAVE SPECIAL DUTIES


      STANDARD OF NEGLIGENCE FOR DOCTORS—MEDICAL MALPRACTICE—

Doctors are held to the standard of the reasonable practitioner in their field

Sheeley: The OB-GYN should be able to testify as to the dangerousness of a 2nd year 

resident performing an episiotomy—the fact that he doesn’t know about the local 

standard of care doesn’t matter (similar locality and specialization NOT the standard)
Matthies: Doctor told patient to get bed rest for her broken hip and did not tell her 

about the option of surgery.“We hold that to obtain a patient’s informed consent to 

one of several alternative courses of treatment, the physician should explain 

medically reasonable invasive and non-invasive alternatives, including the risks 

and likely outcomes of those alternatives, even when the chosen course is 

noninvasive.”

1) the doctor must disclose all options for treatment that a reasonable patient would 

need to know. 2) And the plaintiff must prove that a reasonably prudent patient would 

have chosen the unmentioned alternative.  3) And the plaintiff must prove that she 

costs of the alternative she underwent actually occurred—that there was actual damage.

Exceptions: Disclosure would cause undue stress or anxiety, Patient requests not to be told, Patient is mentally disabled, emergency, very low risk; simple procedure

AFFIRMATIVE DUTY TO RESCUE—if there is a…
1) special relationship—something about their relationship where there would be a sufficient expectation where one would go to the other’s help (parent & child, prison & prisoner)

2) causal relationship or instrumentality under defendant’s control

3)   undertaking—if you get involved in putting the person in peril.  

Lack of special relationship: A special relationship was not established in Harper because Harper (the swimmer who dove into shallow water from his host’s boat) was not in his host’s custody and deprived of protecting himself.  Knowledge by itself, absent a duty, is insufficient to establish liability.

Example of undertaking: In Farwell (the case with the two guys driving around picking up women, Farwell got injured, other gave him ice then left him sitting in his grandma’s car) there was a duty to rescue, since once defendant undertook a rescue he must use reasonable care to the completion of the rescue.

There is a duty to warn 3rd parties when you know about the potential of the injury 

to the third party from someone who is under your care.—in Tarasoff, patient 
confessed to psychologist that he was going to kill his ex-girlfriend.  Psychologist told police, who temporarily restrained him, but he later he killed her.

      PREMESES LIABILITY—a store owner is liable for any foreseeable injuries that 

happen to either licensees or invitees (NOT TRESPASSERS).  In Heins, plaintiff went 

to hospital to ask a friend if he could be Santa Claus and slipped b/c of the accumulation 

of snow.  This case got rid of licensee/invitee distinction.

UNINTENTIONAL INFLICTION OF EMOTIONAL DISTRESS—NEAR MISS

if there is physical proof of injury, a “near-miss” in the zone of danger can recover for emotional distress if plaintiff was in fear for own safety.  In Falzone, Mr. Falzone was standing in a field and was struck by defendant’s negligently driven car.  Mrs. Falzone was sitting in their car, and the defendant’s car came close to hitting her.  She required medical attention, so she could recover.

HOWEVER, there does not have to be a physical manifestation of the emotional injury in the case of a bystander.  The bystander can recover if:

1) plaintiff was located near the scene 

2) the shock resulted from a direct emotional impact upon plaintiff from the sensory and contemporaneous observance of accident

3) there was a close relationship between plaintiff and victim

4) there was serious injury of victim

In Jaffee, child was trapped in between elevator and door, elevator goes up a floor, mother shows up.  Mother could recover because she met all four of the above criteria.

Other Stuff
      Judge should set standard of behavior (B&O Railroad v. Goodman). Plaintiff should 

      have gotten out of his car to see if a train was coming.

      However, the Goodman judge set the wrong standard (Pokora v. Wabash).  You should 

not have to get out of your car and look for a train. NOT WHAT REASONABLE PERSON 

WOULD DO.
2.  CAUSATION

a) CAUSE IN FACT—must show that BUT FOR action of plaintiff, defendant would not have been injured. 

CONCURRENT CAUSES

When there are concurrent causes--Was defendant’s failure of care a material element or a substantial factor? In Stubbs, there was a reasonable probability that defendant’s water system caused plaintiff to get sick, so it was cause in fact.
However, sometimes the “but for” test fails…
JOINT AND SEVERAL LIABILITY


i.  alternative causation/liability—when it is impossible to tell who did it, if 


BOTH were acting NEGLIGENTLY and both were a CAUSE of the 


accident, both are liable  (Summers, defendants both shot at quail and 2 bullets 


hit plaintiff).  Or it can be successive actions.



Requirements:

1) concert of action

a. common purpose

b. common plan

c. tacit understanding


2)    indivisible result


ii. national market share liability—so many producers of a drug that it is 


impossible to tell who made the pill that produced the given injury, so each 


producer pays the percent of the damages that correspond to the percentage 


of the market share the producer took up at the time so that plaintiffs can 


recover something.  (Hymowitz, DES Case)

However, actual cause is easy to prove.  We don’t want every defendant in an actual cause case to be responsible. So we draw the line somewhere…the action of the defendant must also be the proximate cause of the injury.  
proximate cause = substantial factor in producing damage
b) PROXIMATE CAUSE—

PROXIMATE CAUSE—THESE ARE REASONS NOT TO LIMIT RECOVERY:

1. Thin-skull rule: Take your P. as you find her (Benn, plaintiff with heart condition, whose executor sued for his death, after he died of a heart attach six days after suffering a bruised chest and fractured ankle in a motor vehicle accident caused by the Ds negligence), even if the extent of damages is unforeseeable.

2. Result within the risk  (a class of hazards).  (MacLaughlin case, it was a result within the risk that if the fireman didn’t tell the nurse not to put on the heat block w/o covering that someone would get burned)

a. For example, with a statutory violation, P. must suffer one of the hazards the legislature sought to avoid by enacting the legislation. P. must show that the breach of statute enhanced the risk of the injury that occurred.

b. What should happen if D’s misconduct creates a certain kind of risk, but another kind of injury occurs? (Polemis, p. 404)  If some damage might reasonably have occurred, D is responsible for entire amount.

c. In general, liability should be limited to those aspects of D’s conduct that made that conduct negligent.

3. Post-accident enhancement of damages
a. When D’s negligence creates special risks that P would not be subject to otherwise, D is liable for enhancement of damages.

4. When the result is within the risk created, it does not matter if it occurs in an unforeseeable, unexpected manner. (e.g., flaming rat)

5. An intervening act should not supercede liability when it is foreseeable or normal, as opposed to weird and quirky.  UNLESS it is a learned intermediary.

6. Palgraf: Person within the risk. 

a. Liability should be limited to those persons foreseeably endangered by D’s conduct (Cardozo in Palsgraf) or 

b. Liability should be limited by a variety of factors, including foreseeability, natural and continuous sequence, convenience, public policy, rough sense of justice, expediency and common sense consistent with the general understanding of mankind (Andrews in Palsgraf).



Rescuers are “persons within the risk” (Wagner where rescuer was injured after 



his cousin fell off the train).

3. AFFIRMATIVE DEFENSES

(if plaintiff had some part in own injury) Say “under common law, plaintiff would not be entitled to damages b/c of contributory negligence, but the standard has evolved such that her damages would be reduced under comparative negligence.”

(if plaintiff assumed the risk)  A complete answer would then discuss whether 1) the defendant did not create an unreasonable risk of injury and thus was not negligent or 2) the plaintiff’s conduct indicates she failed to exercise care for her own safety and thus her damages should be reduced under comparative negligence.  Then note that the defense of assumption of risk is unnecessary to the analysis, and that is why many (most) jurisdictions have abolished the defense at the same time they adopted comparative fault).

1. Comparative negligence—(P is responsible for what he caused)

a. Still a defense when reckless behavior is cause of injury… 

b. Pure—P recovers % of D’s negligence regardless of how at-fault P was (even if P was 99% responsible)

c. Modified—

i. 49% rule—P’s fault must be less than D, harder for P to recover especially if jury splits the diff

ii. 50% rule—P’s fault must be less than or equal to D’s fault 

2. Contributory—used to be popular, where P got himself into a mess recovery would be barred…now only in 4 states

a. Not a defense when reckless
b. Last Clear Chance—P discounts D’s aff defense of contrib. negligence by noting that D had the last possible opportunity to avoid injury

3. Avoidable consequences—when P injured, has duty to mitigate by seeking care…D is not liable for added expenses

4. Assumption of Risk …this defense has pretty much gone away, but we looked at cases anyway (?)

a.   Express—waiver, release…

in Dalury, P bought season ski pass and signed an exculpatory agreement.  He then collided with a negligently-placed pole.  Agreement violative of public policy, plus no opportunity for plaintiff to negotiate, therefore ski resort is liable for its negligence.  

a. Implied—P knows danger and chooses to do anyway, no express agreement indicating understanding of parties
In “Flopper”case, Plaintiff fell on conveyor belt ride at amusement park and broke his kneecap.  Court says that even if there had been an unexpected jerk of the ride, plaintiff cannot recover. Plaintiff assumed the risk when he took a chance and went on the ride.

5. Immunities—

a. Intra-family…on its way out

b. Charitable orgs—overturned (now have insurance)

c. Gov’t immunity—immunity for negligence, but not for intentional torts.  

4. DAMAGES--death

(applies to all causes of action)

under common law, claims die with the person… so we must have statutes for survivors to recover: 

If plaintiff (or defendant) dies…..





Who has/is subject to Cause of Action?   $ that can be recovered_

Wrongful death statute 
personal representative

      pecuniary loss to parties 

named in estate, rest 

goes to estate

Survival Statute

the estate



        plaintiff’s loss

(P or D dies before the

 time of the trial)
Gregg’s wording: By the end of this complex series of events, the plaintiff has passed away. At common law, his causes of action would die with him, but statutes will grant his estate and his family the right to sue.  The executor or administrator of his estate can sue under the Survival Statute on behalf of his estate to recover damages the plaintiff would have received if still alive.  Under a Wrongful Death statute, persons named in the statute may sue for their pecuniary loss. The two actions would be joined in a single suit and there can be no double recovery.

It’s ok to use formulas to calculate damages…

In Seffert, plaintiff was injured when she went into a bus and it closed on her, dragging her and then throwing her onto the pavement.  Jury awarded her $187,000, and defendant objects to use of formula to figure out damages—plaintiff can just make up any numbers he wants.  Court says that defendant didn’t object when plaintiff introduced formula/numbers, so he can’t object now.

Collateral source rule—plaintiff does not suffer a loss (b/c of insurance, etc.), but defendant still has to pay

INTENTIONAL TORTS

Benefits of bringing intentional torts claim:

1. nominal dmgs (compensatory)

2. punitive damages

3. no possible contrib. negligence defense

4. Proximate cause not needed b/c no countervailing justification for D’s act, 

therefore zone of danger expanded to include anyone affected, not traditionally 

foreseeable under proximate cause…
	
	Battery
	Assault
	False Imprisonment
	Peace of Mind

	INTENT

REQUIRED(
	Intent to make contact, contact results
	To place in apprehension of immediate contact—Reasonable contact
	To restrain, no reasonable means of escape P aware—The key to this action is consent
	Outrageous conduct, would cause severe emotional distress in an ordinary person.


Intent: “the actor desires to cause consequences of his act, or that he believes that the consequences are substantially certain to result from it.”

INTENT TO MAKE CONTACT

In Garratt, Brian pulled chair out from under plaintiff, broke her hip.  Brian says that he moved the chair to sit in it, and was trying to put the chair back under her to save her.  Court says that in order for Brian to have intent for battery, he must have an intent to make contact, or he can have knowledge of what would plaintiff was going to sit down (i.e., contact would result).  How do we know that Brian had intent? We need to figure out what he knew/intended, based on what occurred.  

Also, intent to injure is not required for assault & battery, only intent to create 

apprehension/touch. In Picard, Plaintiff didn’t like the way her brakes were being 

serviced, so got a television station to come help her take pictures… defendant, service 

worker, admitted that he pointed at the plaintiff and then touched her camera, plaintiff got 

frightened.  Court says that since plaintiff was holding the camera, it was a battery—

touching something intimately connected with plaintiff constitutes a battery.


FALSE IMPRISONMENT
1. D intended to impose restraint on P (in a place… not outside)

2. Apprehension of force which would prevent P from leaving

3. No reasonable/ safe means of escape

4. P must be aware of restraint

5. Must be against P’s will

6. Damages

a. mostly emotional distress; interference with peace of mind.


b. sometimes phys injury related to escape.

In Lopez, Boss thought that Lopez was stealing money, took her into a room in 

the donut shop to interrogate her, Door was not locked and she could leave 

whenever she wanted, but plaintiff thought she had to stay there to defend her 

reputation.  NO PHYSICAL RESTRAINT OR INTENT TO RESTRAIN = no 

false imprisonment.


INTERFERENCE WITH PEACE OF MIND

In Womack, Eldridge was a PI and was told to go to Womack’s house and take a picture 

of him to use as a photograph in a child molestation case.  They were going to try to say 

that Womack was the real culprit.  He was a coach at the roller rink where the suspect 

was arrested.  Plaintiff then suffered distress and nervousness and anxiety about what 

people would think about him.  Court says that was interference of peace of mind–intent 

to interfere w/peace of mind and causal connection between photograph and 

anxiety.
DEFENSES

1) Consent (to the CONDUCT, not the consequence)

a. express—person says “I consent”.  (e.g., in Hart, Fighter died in a prize fighting 

match from a heavy blow.  If you engage in prize fighting, you do so at your 

own risk—you cannot recover any damages as a result of the combat) 

b. implied—something about plaintiff’s conduct made it seem like def had consent

c. presumed—plaintiff didn’t make conscious choice

d. imposed

e. prohibited—you shouldn’t be allowed to consent

2) privilege

a. self-defense (REASONABLE force in the face of apprehension of immediate harm) (e.g., in Courvoisier, People broke into defendant’s store, gathered outside, an officer came forward out of the crowd but the plaintiff thought he was someone from the mob and shot him.  Court says that someone acting in self-defense must prove that the acted honestly in using force and that his fears were reasonable and that he responded reasonably.
b. defense of property (e.g., in Katko, Plaintiff was injured when he trespassed into defendant’s unoccupied property to steal bottles and a spring loaded shotgun not in view went off and hit his leg.  Court says you cannot use deadly force to protect property—only proportional.
STRICT LIABILITY—liability without fault
VERY fact sensitive

Discuss BOTH negligence AND strict liability claims

~Bringing something lawfully onto your land that will not harm if kept in place…

~You are responsible for damages if the thing gets out no matter how careful you 

were… but for your lapse in letting it get out, it would not have harmed another.

~Owner must keep the potentially dangerous thing at his own peril

~must prove that the abnormally dangerous behavior was the cause of the accident (e.g., 

box of nitroglycerin hitting someone on the head doesn’t cut it)

Factors should be considered in determining whether an activity should be held strictly 

liable:

1) high risk of some harm

2) harm likely great

3) inability to eliminate risk with ordinary care

4) uncommon usage

5) inappropriate to place

6) social utility

In Rylands v. Fletcher: Plaintiff owns a coal mine, defendant was creating a reservoir over 

coal mine.  Reservoir flooded the coal mine. Plaintiff prevailed because if you bring 

something onto your land that, although harmless on your land, could escape and do 

damage, and it does escape, you are liable.  The reservoir was an uncommon usage of the 

land.  

In Sullivan: defendant was a land owner who hired two people to blow up a tree.  Blast made 

a piece of wood fly onto the highway, hitting plaintiff who was walking on the highway.

With blowing up a tree in a yard, harm was likely great, and inappropriate to place…
Strict liability when you own animals?

WILD ANIMALS: You can be held strictly liable for keeping wild animals

DOMESTIC ANIMALS: no strict liability, unless defendant has reason to know its 

dangerous propensity

PRODUCTS LIABILITY
Discuss BOTH negligence (reasonably prudent manufacturer) AND products liability claims *  Can recover punitives

Why negligence too? Juries like to hear about what manufacturer did wrong

CAUSE OF ACTION IN PRODUCT LIABILITY:

1) must prove defect (for defect in warning, also must prove duty to warn)

2) must prove defect caused the injury

3) must prove the product was defective when it left defendant

you can sue the manufacturer, wholesaler, retailer, component maker, etc.  Why? No one else might be around, they can put pressure up distributive chain


In MacPherson, Defendant makes automobiles, sold them to retailer, MacPherson was 



injured when the car collapsed.  Wheel was made of defective wood—a “thing 



of danger.”  Car was going 8 mph. Defendant is liable because a duty of care 



is owed to who is foreseeably going to use the product

In, Escola, Waitress was restocking fridge, coke bottle broke in her hand.


Cause of action in negligence(we can draw an inference (res ipsa loquitur)

Traynor, concurrence: we have to impose ‘absolute liability’…liability w/o fault (carelessness, recklessness)….if you put a product in the market that causes injury.

Policy reasons for his theory (products liability):

1) Safety—who can safeguard?

2) misfortune to plaintiff—people will be injured

3) proof—it is difficult to prove defect, let alone negligence

4) loss spreading—manufacturer can do this, build insurance into price of product

5) responsibility—manufacturers didn’t do anything wrong, but they were the ones who made it

6) efficiency (judicial)

7) buffing—advertising of products makes us want to buy

8) reputation—if the manufacturer is using his reputation to sell products, he should stand behind the products

What is a defect? An aspect of a product that is unreasonably dangerous


Three categories of defect:

1) manufacturing—the product that came out is not the one the 


manufacturer intended

2) design—manufacturer made what he wanted to, but design is 


inherently defective

3) warnings/instructions—product you make is avoidably unsafe, 


but can you make it safer by warning?

DEFECT IN MANUFACTURE

How to prove a manufacturing defect: when the product departs from its intended design, even though all possible care was exercised

DEFECT IN DESIGN

Ways to Prove Design Defect:
1)  ‘unreasonably dangerous’ under 402A of the 2nd restatement… look at:

a. consumer expectations test (only if consumer has an expectation)

b. reasonable seller with imputed knowledge—if the seller had known, would it have been reasonable to sell the product?

c. risk-benefit (danger v. utility) balance, would product be cost-prohibitive to some consumers?

2) 3rd restatement had a different test: RAD (plaintiff must show that there was a 

reasonable alternative design), and also feasibility, cost, practicality

Consumer expectations test does not always work…

In Soule, Plaintiff’s ankles were fractured when she had a car accident with another person, and the wheel got smushed up through the panel during the collision.  Consumer expectations test does not work here because consumers don’t have normal expectations in a car crash… So the jury shouldn’t have been instructed to use the ordinary consumer test.

  DEFECT IN WARNING
There is a warning defect when foreseeable risks of harm would have been reduced/eliminated by warning, and failure to include warning makes product not reasonably safe

First, is there a duty to warn at all? Only if the danger is known by the manufacturer and not by the consumer

If there IS a duty to warn…..

In order not to be defective, warning must:

1) Tell all material risks (things that will happen to consumer soon)

2) Be sufficiently prominent

3) Point is to allow ‘choice’—the idea is, a person will see the warning and be able to decide for him/herself whether to follow.

In Hood, plaintiff bought a saw.  It told him not to remove guards…he thought removing guards would make it easier to cut his fingers, but it made the blade fly off and it partially amputated his left thumb.  No recovery. Court says that it is not a defective warning if it does not explain exactly what will result if the warning is not followed.

DEFENSES TO PRODUCT LIABILITY: 

1) For design, not reasonable to adopt RAD

2) comparative fault (should recovery be reduced b/c of plaintiff’s failure to exercise due care? Early on, defense of comparative negligence didn’t work…now courts in general recognize this defense in the case of defects in design & warnings.  comparative fault isn’t a defense in defect in manufacturing

3) unreasonable assumption of risk—they allow this defense for policy reasons.  They don’t want people to use products they think are dangerous to use.

4) abnormal misuse—must be abnormal (not just, X was not supposed to get into an 

accident with the car).  Abnormal is something like X buys shoes that are too small 

for him, and gets blisters.  Use of product must be so outrageous that an average 

consumer could not expect that the product would withstand what person does 

with/to it.  The test is is it abnormal for that particular plaintiff (child, etc.)


EXCEPTION: defendant is liable for customary misuse (screwdriver to open a 

paint can)

DEFAMATION(protection of rep.
Slander: speaking, has less permanence
Libel: writing, has more permanence (includes radio, tv—potential for damage is 




great)

Defamation PFC:

1) Defamatory (false, or diminishes esteem in which plaintiff is held, exposes plaintiff to 

disgrace, hatred, contempt, ostracism in a respectable community, must be personal.  Limit on group defamation is 25 plaintiffs.  ALSO ANALYZE AS FALSE LIGHT.  Or, IF TRUE, analyze as private fact.  

In Romaine, defendant said plaintiff knew a junkie, not defamatory and 

therefore not slander—associating with junkies is not defamatory).

In Matherson, defendant said on radio broadcast a) he used to fool around 

with plaintiff’s wife, and b) that plaintiff had a boyfriend.  a) is 

clearly libelous, and so is b) since homosexuality (at that time) is 

defamatory (look at the circumstances/time period)

2) Colloquium—must be concerning the plaintiff

3) publication (to at least one other person)

For slander:

4) Special Damages? Proof of “special damages” – pecuniary loss flowing from impact on reputation (e.g. loss of job), unless aspersion falls into one of the four per se categories:

i. Major, dirty crime

ii. Incompatible with proper conduct of lawful business, trade, office or profession

iii. Loathsome disease

iv. Serious sexual misconduct

For libel:

     4) Special Damages?

a. per se: If defamatory “on its face,” with no need for inducement to make out innuendo (e.g. “John is an axe murderer”), then it is actionable without need to prove special damages

b. per quod: If not defamatory “on its face” (e.g. John hangs around with the 5th Street boys), with need for inducement to make out innuendo, then P must plead and prove special damages, unless aspersion falls into one of the four per se categories.

(for both) 5) Other Damages P can recover—general (wounded feelings, injury to reputation)

punitive (ill will, malice)

nominal

DEFENSES TO DEFAMATION

1) truth

2) consent

3) privilege (some sort of interest results from the utterance. )

a. absolute privilege—e.g.: in legislature, courtroom, as well as records of those bodies, witnesses who appear before the bodies

b. qualified privilege— 
i. your interest (e.g.: accusing someone of doing a crime, saying your partner is a drunk to protect yourself, or in self-defense)

ii. interest of others (moral, social, or legal duty) e.g., someone serving as a job reference)

4) press privilege, but only if no malice (knowing falsehood, reckless disregard for falsity, 

subjective awareness of probable falsehood, or normal malice/revenge) 

as said in Times, in which Times had a full page ad in which it criticizes terror 

that was being done against peaceful black protesters.  Chief of Police said that he 

was defamed by the ad—it contained misstatements and implicitly referred to 

him.  No malice here, plus Brennan talks about potential value of defamatory 

public utterance, and that we should err on the side of protecting free speech

PRIVACY(right to be left alone
No need to prove special damages in privacy.  But no punitives.
1) public disclosure of private fact
a. private (but true) information

b. embarrassing, offensive, or objectionable

c. widespread publicity

EXCEPTIONS/DEFENSES

a. timely newsworthiness (if morbid/sensational, must be VERY newsworthy)

b. about public figure

c. society’s value of having story told outweighs privacy

 in Haynes, cultural book about woman’s life in which it was disclosed that her then 

husband became horny when drunk.  Not public disclosure of private facts 

because it was not embarrassing (didn’t talk about his intimate acts), plus the 

book is of value to public…
2) false light (can be either positive or negative)

a. misrepresentation that would be objectionable to an ordinary person

b. widespread publicity

EXCEPTIONS/DEFENSES: press privilege, but only if no malice (knowledge of 

false light/disregard for truth)

    In Cantrell, a woman lost her husband in a bridge accident.  The press was doing a 

story on the effects of the accident and came to her house to interview her 

children while she was not there.  The article said the woman “wore a mask of 

non-expression” and showed the poverty the family was living in.  false light 

claim, since newspaper knew falsity (that woman was not home so they 

didn’t see her)

3) intrusion (unreasonable and intentional prying into someone’s private sphere

NO PRESS PRIVILEGE

In Nader, Nader was going to publish a book that would portray GM in a bad 

light, so GM sent prostitutes to him, spread rumors about him, eavesdropping, etc. 

Cause of action in intrusion because of the eavesdropping.


     DEFENSES: consent
4) appropriation (pirating P’s name or likeness for commercial advantage.  You must show financial loss by P, not just financial gain by D.

In Zacchini, plaintiff performs a human cannonball act at a fair.  There is admission fee to get into the fair.  A news show showed a 15-second clip of his act, after being told the day before that they could not, and showed it on the news that night.  Appropriation cause of action since news showed his ‘entire act.’

     DEFENSES: consent, ‘entire-act’ defense

*ONLY PRIVACY CAUSE OF ACTION THAT SURVIVES DEATH*
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