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I. Course Introduction
I. Intro

Categories:

Unintentional Tort – not the intent to act, but the intent to harm (vast bulk of torts)


a. negligence – involves some measure of moral culpability




- if there is unreasonable conduct, it’s negligence


b. strict liability –  does not require a wrongful act (products, ultrahazardous activities) 

1. actor responsible regardless of the precautions he took to prevent the harm

Intentional Tort – actor does have intent to harm (battery/ assault)

II. Cases

A. Hammontree v. Jenner p. 3
· Maxine Hammontree working in bike shop

· 1959 Chevy driven by Jenner crashes into bike shop

· Jenner had epileptic seizure

· Jenner under treatment and seizures were under control; Jenner has done everything his doctors have told him to do regarding preventing seizures and controlling his conditions

· Were D’s actions reasonable?  Yes.
· HOLDING: for defendant (Jenner)

B.  Bierman v. City of New York and Consolidated Edison Company of New York City, supp. p. 300
- Bierman owns small house flooded by water.  She is pro se against Con Ed and NYC
- same problem as Hammontree had – no proof of negligent act and precedent asserts negligence doctrine.
Judge Younger must overcome the rule of substantive law (negligence).

1. cost-spreading – it is better to have losses divided among a large group of individuals as opposed to being concentrated on only the victim

· spread cost among all customers of Con Ed and citizens of New York

· this is a form of insurance, but within a tort law regime

· actor has a customer base to spread the loss amongst

· economic dislocation (we want to prevent this)

2. injury prevention

· the rule should assign responsibility to the party who will be moved to take all possible precautions against recurrence of the accident – this is Con Ed, not Mrs. Bierman (she has lack of expertise and resources).

· Economic incentive leads to a reduction of accidents

*are cost-spreading and injury prevention arguments contradictory?  If Con Ed takes all precautions to prevent accidents, will the company pass on this expense to its customers through higher rates? 
3. fairness

· defendant should pay for accidents which occur because of his business activities

· but customers all WANT the water service, so shouldn’t they be somewhat responsible for accidents?

Holding: appeals court affirmed judgment against NYC (as negligent, not strictly liable), but dismissed judgment against Con Ed.
II. An Introduction to Negligence
I. Prima Facie Case
A. Elements

1. unreasonable conduct (often simply called negligence by itself)
2. causation (cause-in-fact and proximate cause)

3. duty

4. legal injury
II. Establishing Rule
A.  Brown v. Kendall (1850) Supreme Judicial Court of Massachusetts, p. 33
· D  trying to break up dog fight by swatting at the dogs with a stick.  While swinging the stick Kendall hits Brown on the backswing.  

· Only need ordinary care: the kind and degree of care, which prudent and cautious men would use, such as is required by the exigency of a case, and such as is necessary to guard against probable danger.
· Extraordinary care is not required, even if the activity is necessary.  
· distinction between necessary or unnecessary act is irrelevant.  
· POLICY: Gregory thesis (p. 37): Shaw’s motives underlying his opinion was a desire to create risk-creating enterprise less hazardous to investors and entrepreneurs that it had been previously at common law
· breaking up the dog fight was a risk-taking enterprise

· expansion of the assumption of risk defense in accidents arising out of industrial injuries


B. Losee v. Buchanan (1873), p. 504

· defendant’s steam boiler (in conjunction of paper making facility) explodes and lands on plaintiff’s buildings and land

· conflict of rights – right to enjoy your property vs. right to have paper

· court extols the virtues of industry, but also says machines can’t constitute a nuisance.  However, defendant is not responsible for any damage they accidentally do to a neighbor

· the court decides these types of cases under negligence.  But there was no unreasonable conduct so defendant is not responsible

4. Standard of Care

C. Adams v. Bullock (1919) p. 38
Facts:

· trolley wire runs above tracks, boy swinging a wire on the bridge, wire makes contact with trolley wire and boy is electrocuted

Issue:

· did the trolley company take reasonable care to avoid foreseeable accidents?

· Conduct at issue – having exposed wires

· Circumstances dictate that it is unforeseeable that someone would come in contact with the trolley wires (they are high up)

Rule of Law:

· no custom was violated – custom was to have exposed wires

· preventative measures of insulating the wires would have been extraordinary care

· only ordinary care is required

· to prevent these types of accidents, trolley company would have put the wires underground, a huge expense for the company.  
· POLICY: A huge factor is the cost associated with taking the preventative measure.  

· The likelihood of these accidents is very low.

· Cardozo is saying that this was a freak accident – we’re not going to make trolley companies change the ways they practice because of one accident.

D. Braun v. Buffalo General Electric Co.
· precaution should be exercised – check and reinstall the wires
· in Adams, plaintiff would say that defendant is responsible for protecting people from the wires
· Cardozo distinguishes between trolley wires and electric lighting wires – electric wires may be insulated and trolley wires cannot be
· Facility of protection – relates to cost of prevention
· our view of conduct is dependant upon fact and circumstance
E. Green v. Sibley, p. 40 (1931)
· plaintiff waiting for her change at cash register

· plaintiff trips over construction workers when she turns around to leave

· Cardozo states that the mechanic only needed to act with ordinary care, which he did

· Extraordinary care would have required the mechanic to tell the customer he was going to move.  

· The law doesn’t require extraordinary care on the mechanic’s part

· This isn’t a matter of cost, but rather custom
F. Newsclip (dog bite)
· victim attacked by dog
· what was required by ordinary care? How secure should the dog have been?
· The cost of preventative measure would have been to leash the dog, taller fence, better latch, better training, supervision, etc.
· From Cardozo’s perspective, a better latch would be the least costly measure
· Rottweiler more likely to cause damage than other kinds of dogs, so it may be appropriate to require a higher standard of care
III. Establishing the Element of Reasonableness
The Reasonable Person – what would a reasonable person in the same situation and circumstances as the actor have done?

I. Introduction

A. Cases

1. Bethel v. NYC Transit Authority (1998)(p. 47)

· previous to this case, common carriers had to exercise the highest duty of care in transporting their passengers

· but technology has caught up with the times, and the rationale for the highest care standard does not apply anymore

· rather, common carriers should be held to ordinary care standard

· incorporate the circumstances of common carriers into the traditional ordinary care standard when deciding negligence

2. Stewart v. Motts (1995) (p. 49)
· plaintiff appealed on the ground that the judge should have instructed the jury that the defendant has a higher standard of care because D was handling gasoline.

· The court disagreed – held that only one standard of care in negligence actions mattered – ordinary care, fit into the facts and circumstances of the case

3. Wood v. Groh (2000) (p. 50)
· plaintiff accidentally shot with defendant’s gun fired by his 15 year old son

· court takes opposite position from the court in Bethel and Stewart
· higher standard of care required because of the involvement of a gun

· no jury discretion – if we leave it up to fact and circumstance, we leave it up to the jury.  The court does not want this – it is too serious

· matter of nuance – what is too serious?

II. Exceptions?

A. Lesser Intelligence

1. Vaughn v. Menlove (1837) (p. 53, note 7)
· defendant piled hay that created fire hazard to neighbor

· neighbor sued and won

· defendant’s attorney sought new trial because his client was of lesser intelligence – he ought not to be held responsible for the misfortune of not possessing the highest order of intelligence

· the court said absolutely not – it would be too vague a line as to afford no rule at all – a sliding scale based on SAT scores???

B. Stroke

1. Roberts v. Ramsbottom (1980) (p. 54, note 8)
· 73 year old defendant had stroke before setting out on a drive

· no previous warnings or symptoms

· not total loss of consciousness, only partial incapacity

· defendant not liable 

C. Mental Capacity

1. Bashi v. Wodarz (1996) (p. 54, note 9)

· defendant “wigged out” at the wheel

· defendant still held liable under Restatement §283B

2. Rst §283B

· “Unless the actor is a child, his insanity or other mental deficiency does not relieve the actor from liability for conduct which does not conform to the standard of a reasonable man under like circumstances” 

· physical disability is always taken into account in tort cases, whereas mental ability is more complicated

D. Superior Ability

1. Restatement §289B

· usually restricted to professional abilities

· a doctor delivering a baby on the street is held to a higher standard than Hackney delivering a baby on the street

· bus driver, pilot, etc. held to higher standard depending on their jobs

E. Children

1. general rule

· Mastland , p. 56 - child can be found negligent only if his actions fall short of what can be reasonably expected of children of similar capacity
· Ellis v. D’Angelo  – 4 year old boy shoved babysitter to the floor – court said child did not have the mental capacity to foresee the consequences of his action which would normally support a finding that he was negligent
Exception to the exception: certain activities engaged in by children:

2. Adult Activity exception (p. 57)

· Dellwo – 12 year old driving motorboat held to reasonable person standard of an adult because he was engaged in an adult activity: it would be unfair to the public to permit a minor in the operation of a motor vehicle to observe any other standards of care and conduct than those expected of all others
· Stevens – 14 year old student driver taking driver’s ed course in school held to adult standard of care because driving is a dangerous activity whose risk must be borne by the beginner rather than the innocent victim
· Gross – 17 year old beginning skier collided with plaintiff; court held that skiing was an activity for people of all ages and did not qualify as an activity for which minors should be held to an adult standard (distinguished from Stevens and Dellwo)
F. Emergency Doctrine (p. 58)

1. what would a reasonable person do in an emergency context?

2. Levy – appeals court overruled trial court; said that emergency doctrine should have been given to the jury
3. Lyons – (distinction from Levy) court held that emergency doctrine not necessary for the jury to consider in establishing liability; jury should simply consider fact and circumstances (in the end they should come out saying that the defendant was not negligent)
4. Cordas – (p. 303 Supplement) – chauffeur jumps out of cab still in motion because he had a gun to his head; cab injured bystanders (plaintiffs)
· chauffeur’s conduct stands as reasonable because it was an emergency situation

· can’t judge the behavior of the cabbie in the abstract

· In the given situation, reasonable person could have done the same thing

· First instinct is to save your own life – you don’t have to be heroic

· LIKE CARDOZO – heroic action would have been extraordinary. Ordinary people are cowards, but that’s ok – it is all that is expected

· In general, courts do not require individuals to act in an extraordinary manner
III. Reasonable Person Standard

A. Hasseneyer (1882)(p. 311 Supplement)
· court is faced with an erroneous jury instruction

· jury instruction set up a different standard of reasonableness for females 

· argument that women would be more cautious in their actions leads to lower standard of care threshold for women

· Supreme Court of Michigan disagrees – there should not be a difference between reasonable man and reasonable woman standards

· A woman riding a horse (a man’s activity) would be held to the same standard of care as that man, or even a higher standard because of woman’s prudence

· Professional conduct – same standard

· Court wants to show that there is only one standard of care applicable to all persons

B. Note 6, p. 53

C. Finley (p. 312 Supplement) – in O’Brien v. Eli Lilly (1981), the judge held that plaintiff should have investigated and researched earlier, before the statute of limitations ran out
· Finley argues that this is stereotypical male thinking, and the judge is not allowing for O’Brien to have any emotional reaction

· However, Finley’s description of what the girl’s emotional reaction should have been is stereotypical also

· Reasonable people have emotional qualities and reactions – it was just bad judging in general, but did not have anything to do with gender

· Jury is not supposed to take gender into account, but in reality of course they do, along with a multitude of other plaintiff and defendant characteristics
Cost/Benefit Analysis:  
I. Approach
Hand Formula:

If B<PL, then defendant is liable for negligence

B= burden of prevention/precaution of injury

P= probability of accident

L= degree of loss (injury)

A. US v. Carol Towing Co., p. 41
· Carroll tugboat tugging Anna C (owned by Connors), lines break, Anna C is pierced, and sinks

· The Anna C’s bargee was not on the boat at the time

· The bargee lied in court, saying that he was on the boat (he knows he should have been there)

· In this part of the case, Connors was trying to recover the value of its barge from Carrol Towing Co.

Hand’s formulation:

· it was reasonable for the bargee not to have prevented the collision

· but after the collision, the bargee had the duty to call for help and try to save the Anna C

· trial court took flat position saying that it is not negligent for bargees to leave barges

· Hand said Connors Company should have had a bargee aboard during the daylight hours because there was so much activity going on in New York harbor

· Hand is saying that there is no blanket rule for the conduct of bargees on their boats

· Algebraic articulation of facts and circumstances analysis should be used

· P= busy harbor, working hours

· US Court of Appeals affirms trial court ruling – bargee should have been aboard the Anna C during the working hours (this is all that the court held) – this is not an expensive cost-preventative measure

B. Krayenbuhl (1902) p. 44

· children playing on turntable, plaintiff’s leg got caught and was severed

· court ruled that benefit of machinery outweighs danger to the public (Holmes – activity is a good thing – we need this machinery – trains are a necessary part of society)

· but a lock would have prevented the injury

· rough analysis ( B<PL, so defendant is liable

C. Posner’s take on Hand formula p. 43
· the common law is, has been, and will always be about efficiency/ cost-benefit analysis – a descriptive claim, not how he thinks it should be

· US v. Carroll Towing Co. is illustrative of this idea

· Why would Posner choose Carrol Towing as the example (instead of Moisan v. Loftus)? Because in Moisan, Hand is more ambiguous, whereas in Carrol Towing, Hand is quite clear about cost-benefit analysis

· P. 43 – if the cost of the safety measures or curtailment – whichever cost is lower – exceeds the benefit in accident avoidance to be gained by incurring that cost, society would be better off, in economic terms, to forego accident prevention.  In essence, let the children be killed.
II. Modification

A. Bolton v. Stone, p. 46

· cricket game, ball hit out of field onto road, and hit plaintiff and injured her

· in 28 years six balls had been driven over the fence but no one had been hurt before

· House of Lords unanimously held that the risk was so small that the defendant might reasonably disregard it (Probability and expected loss is very small)
· Court fixated on expected loss, to the exclusion of whatever the cost of the burden of prevention would be (p. 47)

· Different spin on cost-benefit analysis – forget the burden of prevention – it doesn’t matter because PL is so small

B. McCarty v. Pheasant Run, Inc. (1987), p. 45
· P assaulted in hotel room; sued hotel for negligence
· Jury verdict for the defendant (hotel); plaintiff moved for jnov; trial court denied motion; affirmed on appeal – held for defendant

· Posner says juries may be forced to make rough judgments of what is reasonable – there is no science to this; judges are not in position to overturn the jury’s verdict
C. Gilles (Tort Stories) POLICY 
· foreseeable danger approach vs. community expectations approach
· Threshold level of foreseeability – defendant held liable
· downside of foresee ability approach – doesn’t take burden into account; other two Hand variables (P and L) still need to be discerned; since it is easier to quantify burden this is difficult

· Community expectations approach – reasonable person standard jury instruction 
· sometimes cost-benefit instruction is too technical (how can you place monetary value on a finger?); on the other hand, sometimes the jury naturally applies a cost-benefit analysis to a given situation when it makes sense (also may come into play depending on how lawyers frame the arguments) 
· p. 28 (TS): critiques of formula approach: 
· information costs – it takes resources to determine the values of B, P, and L;
·  accordingly, there are possible error costs
· if we can’t place a dollar value on PL, the analysis really falls apart
· However, don’t we make these types of calculations every day?  Workers comp, regulatory regimes (EPA)
III. Rejection of Cost-Benefit Analysis
A. “Justice”

1. Grimshaw v. Ford Motor Company (1981) Supplement p. 316

· Richrd Grimshaw (child) suffered severe burns on face and body in Ford Pinto accident
· Jury finds in Grimshaw’s favor, awarding $2,516,000 for compensatory damages, and $125 million in punitive damages from Ford

· This is a LOT of money. Trial judge reduced the awards significantly – Grimshaw forced to remit all but $3.5 million; Court of Appeals affirmed the reduction

· Ford disregarded the probability of injury

· Placement of fuel tank between back axle and bumper – not very safe
· Design scheme focused on attractiveness, not safety

Query: Grimshaw as a rejection of cost-benefit analysis?

· Ford conducted c/b analysis – determined B, P, L

· In doing such analysis, Ford was explicitly taking into account costs and benefits

Why were punitive damages granted?

· CA code §3294 sets standards for punitive damages – malice

· Court said Ford exhibited malice in order to maximize corporate profits

· We know that cost/benefit analysis is done all the time and we think it is generally good

· Grimshaw makes no sense then – it is an anomaly in the system 

· Wanton disregard?

How is the reduction in awards consistent with the refutation of Ford’s cost-benefit analysis? 

· the trial judge (and appeals court) took other factors into account (Ford’s bottom line, the huge magnitude of the jury award, etc.)

· Courts are more likely to adhere to and apply some form of cost-benefit analysis as opposed to juries – courts restrain the juries

POLICY Issues:

Consumer choice/economic disparity

Cost-benefit analysis in the abstract/ cost-benefit analysis discreetly

Prevailing social value that we should only be exposed to a certain level of risk, period.

Custom/ The Locality Rule: 
I. Plaintiff Favor

A. Morris – p. 71 note 5 – plaintiff will say that D fell below ordinary custom (even custom has some tinges of c/b analysis)
B. Trimarco – p. 67 – P making argument to satisfy element of unreasonable conduct – a violation of the custom in the industry to have shatter-proof glass in shower doors
· common practice aids in forming reasonable standards

· bearing on feasibility

· Court of Appeals held for Plaintiff – D did violate the reasonable custom by not having the shatter-proof glass

· Custom holds sway, but does not constitute conclusively on negligence

C. Levine (nexus) – use of splintering rope as opposed to smooth rope; court says you can use this as evidence of violation of custom if the reason for smooth rope is safety/injury prevention and not for some other reason.  There needs to be a direct link (nexus) between the custom violated and the underlying injury/accident.
D. Expert – Delta – p. 72 note 8 – plaintiff hurt on baggage claim carousel
· plaintiff attempts to call for a mechanical engineer who was prepared to testify about appropriate conditions at baggage carousels

· trial court didn’t allow the expert to testify 

· appeals court reversed – allowed for broader definition of experts to testify

II. Defendant Favor

A. Morris – even if P can show a reasonable alternative, the fact that it may not have been in use anywhere may suggest that it was not unreasonable for the D to be unaware of the possibility.
B. Vermont Motor – p. 71, note 4. P injured during power outage at D’s hotel; P asserts that hotel should have had flashlights in the rooms
· P claimed hotel was negligent because it could have taken precautions to avoid the injury

· Every indication from our previous analysis would point toward a verdict against D, since B is so tiny (flashlights)

· However, no one had ever been hurt before in blackouts, and the custom is not to have flashlights in the rooms. D not liable. 
III. Firms on Margin: POLICY
A. p. 72 note 7

1. $$ matters – should evidence of deviation from custom be usable against smaller companies who can’t afford to take the precautions that custom demands?

2. large chain v. small chain customs – still has to be reasonable conduct under the circumstances – what did the circumstances allow for?
Medical Malpractice - an allocation of the custom doctrine in a particular context

I. General

A. Robbins (RULE) p. 109 – in medical malpractice cases, courts have required that the specialized knowledge and skill of defendant doctor must be taken into account.  However, the profession as a group sets its own legal standards of reasonable conduct.  Courts won’t second-guess that judgment, and they won’t let juries second-guess that judgment.  Doctors are held in high esteem because they are the only ones who know about the reasonableness of a doctor’s conduct.
B. DiFranco (limitation) p. 109 – trial judge says good faith of medical mistake is ok; appeals court rejects this – good faith mistake is not a legitimate excuse of liability
C. Welsh (Hospital) – p. 115 – negligence claim against hospital because it did not schedule a qualified doctor to perform a C-section
II. Expert

A. Sheeley (1998) Supreme Court of Rhode Island (medical trend)

1. Sheeley sued Dr. Ryder and hospital in Rhode Island. Dr. Ryder is a family practice resident in Rhode Island

2. Rhode Island statute §9-19-41 requires a testifying expert to be in the same medical field as defendant physician

3. Sheeley’s expert (Dr. Leslie) is an OB/GYN – defendant filed motion to exclude Leslie’s testimony because he didn’t qualify under the statute and he hadn’t been practicing obstetrics since 1975

4. trial court granted D’s motion; consequently, directed verdict entered for defendant, Sheeley appeals to Supreme Court of Rhode Island

5. Issue:  what is the standard of care applicable to expert medical testimony?

6. Buja v. Morningstar – nothing in the language of the statute requires that the expert practice in the same specialty; the facts of this case are virtually the same as Sheeley’s case

7. wrinkle for plaintiff:  D asserts “similar locality rule” – expert has to be from the same kind of community as the defendant; rationale for this rule is that throughout history the resources, customs, and practices of doctors in small towns was different than those in metropolitan locations

8. criticism of that standard: it is completely outdated – medical standards, customs, and practices have been nationalized and systemized; the similar locality rule legitimized a lower standard of care

9. idea of “conspiracy of silence” – colleagues in small community do not necessarily want to testify against each other in a malpractice suit

10. Supreme Court states: standard is national now – locality doesn’t matter

11. expert testimony from Dr. Leslie is allowed – Supreme Court reverses trial court’s directed verdict for D and remanded the case for a new trial

B. Robbins (board certified)

1. p. 114 – board-certification is a proxy for some national recognition; a specialist is held to the general standard of all physicians in that specialty
C. Sami (clinical practice) p. 115 - Virginia statute says that expert must have had active clinical practice within one year of the alleged act

D. Gala (school of thought) – p. 115 – use of local anesthetic instead of general anesthetic; two schools of thought on the procedure – which is the standard? Appeals court upheld verdict and judgment for D because a school of thought could exist even if it has not given rise to written literature (custom-made – there has to be a considerable number of doctors who ascribe to the school of thought)
E. Exceptions

1. call D to stand as witness for P - conflict of interest for D
2. treatise – P can bring in medical treatise as evidence because the treatise is an indicator of custom
3. common knowledge (p. 116-117) – jury itself has the knowledge to make the determination of liability
a. Leonard – clamp left inside plaintiff patient; D argued it wasn’t the custom to count the instruments; court says it is common knowledge that you should not leave an instrument inside of the patient!
b. Tousignant – elderly plaintiff in nursing home had instructions that she needed to be restrained; nursing home fails to follow the instructions and plaintiff gets hurt; court says we don’t need experts to tell us that people should read instructions
4. POLICY move toward rejecting medical custom – treat medical custom as similar to custom in other areas because custom is an indicator of reasonable conduct, but is not conclusive of reasonable conduct; but do we want experts outside the profession second-guessing the doctors?
III. Causal Uncertainty

A. Connors (Res Ipsa Loquitor)

1. P underwent surgery and afterward lost function in left leg

2. Plaintiff’s expert testified that there was improper requisite care of the retractor used in the surgery 
3. argument is that unless the doctor had done something wrong P’s leg would not have been injured

4. res ipsa loquitor (“the thing speaks for itself”) – inference of negligence when plaintiff cannot tell the story of what happened

5. but for some type of unreasonable conduct, the injury would not have occurred

6. [analogous to Bierman  – but for some type of unreasonable conduct by Con Ed and NYC, the water main would not have broke]
7. the typical res ipsa loquitor case does not require expert testimony, so this case is special; there is nothing common sensical about the surgical use of a retractor

8. first trial judge refused to charge res ipsa loquitor; after defense verdict, the judge granted a new trial on the ground that he had erred in refusing to grant res ipsa loquitor

9. Court of Appeals – res ipsa loquitor ok to use in conjunction with expert medical testimony, even though we normally don’t invoke it outside of common knowledge-type situations

IV. Disclosure

A. Matthies (RULE) – doctor prescribed bed rest as appropriate treatment
1. plaintiff argues lack of informed consent – doc didn’t make Matthies aware of surgery option

2. trial court ruled for D; P appealed; appeals court reversed for P

3. this is a negligence case as opposed to a battery case

4. right of self-determination paramount – p. 125 (canturbury): what would a prudent person in the patient’s position have decided if suitably informed of all perils bearing significance?

5. is the doctor required to discuss options with the patient that he/she doesn’t feel is the best course of treatment?

6. doctor/patient relationship based on trust and expertise, but patient should make the ultimate decision (shared responsibility)

7. doctrine of shared responsibility – patient provides info, doctor has duty to evaluate info and disclose ALL courses of treatment that are medically reasonable under the circumstances. (p. 124 top) 

8. HOLDING: Supreme Court of NJ affirms appeals court ruling for Plaintiff

9. Caveat: too much information can undercut informed consent because patient can become confused 

B. Reasonable patient

1. standard – what would a reasonable person in the patient’s situation decide to do when given all the options?
2. patient rule – was sufficient information provided from the patient’s perspective?
3. physician standard – what would a reasonable doctor have done under similar conditions?
4. lifestyle choice should be up to the patient – even more of an obligation for doctor to present all the options
5. materiality – relates to PL
a. Henderson – p. 129 – wisdom teeth removed; plaintiff not told of small chance of loss of sensation in lip; court concluded that no prudent juror could have reasonably concluded that the risk was material (it was soooo small); 1/100,000 chance not relevant in reasonable person’s decision-making process
b. Ashe – p. 129 - subjective standard vs. objective standard; objective standard is generally used (reasonableness with respect to materiality); 
C. Experimental Treatment

1. Moore – p. 127 – disclosure of alternatives that are generally recognized and accepted by reasonably prudent physicians (not including experimental treatments)
D. Consent Revoked

1. Schreiber – p. 127 – patient in middle of vaginal birth and in the middle of it decides she wants a C-section; doctor refuses; baby born severely disabled; court says that withdrawal of consent creates blank slate upon which parties must again diagram their plan; a substantial change in circumstances, medical or legal, requires a new informed consent discussion; from Matthies – patient has a right to self-determination over her own body
E. Experience

1. Whiteside – p. 128 - D did not tell P that he had never before done the surgical procedure that he was going to do; court held that surgeon was not obliged to reveal his inexperience
2. Ditto – p. 128 – P’s breast augmentation led to complications; D doctor was not qualified as a plastic surgeon, but only as a facial and cosmetic surgeon; court said that since D had accurately held himself out as to what he was and did not claim to be more than he was there was no duty to disclose anything more (no need to inform but no right to lie either)

3. Albany – p. 128 – urologist not obliged to tell patients of his illegal use of cocaine; court was concerned about requiring physicians to disclose their personal problems of any and all kinds to their patients (had a bad day, family member just died, in a bad mood, etc.); judge making a slippery slope argument – what would doctors be required to tell their patients?      
· dissent – we can make a line of demarcation in the slope – cocaine use is a criminal act while being depressed is not

F. Consciousness

1. Shine – p. 128 – competent adult may refuse life-saving treatment 
G. Policy Discussion

1. handouts (NYT)

· malpractice cases in obstetrics is skyrocketing

· juries often find in Plaintiff’s favor with awards being quite substantial

· compensatory damages often large because child may have been injured and needs care for entire life

· pity factor – jury sees and feels the family’s and child’s pain

· higher probability of complications inherent in obstetrics

· crisis in rural communities – already few obstetricians – pregnant women must scramble for a doctor

· doctors leaving rural communities - locality rule maybe a good idea after all?

· If we have a local standard how do we prevent shoddy practice? ( still has to be some threshold level of care
Negligence Per Se: 
Translation: “The conduct is the epitome of unreasonableness.”
Elements:
1. D violated a statute or public regulation

2. purpose of statute or regulation is to prevent accidents

3. P is a member of the class of people the statute is intended to protect

4. injury was of the type the statute was designed to prevent
5. defendant’s violation is unexcused
If you violate a statute, you have most likely been negligent, but courts place a lot of weight on facts and circumstances as well.  There is some statutory provision which calls for a criminal sanction, but is silent with respect to civil implications.  It is up to the court to decide whether it will latch upon the statute in a civil matter.

I. General 

A. Herzog – p. 73
1. plaintiff claims statutory violation – D was driving on wrong side of the road

2. D says, yes I was wrong, BUT, P didn’t have his lights on.

3. another statutory provision says lights should be on at night

4. trial court – absence of light can be considered as “some evidence” that P was contributorily negligent, but not full evidence

5. Appeals Court overrules trial court – Cardozo says the quintessential definition of negligence is the violation of the statute. 
6. community standard IS the statute – people should drive with their lights on

7. statutory purpose is safety – prevent accidents; violation of the statute = negligence per se (elements are covered)

8. two excuses – unavoidable accident; situation in which not following the statute would be better than following it

B. Clinkscales – p. 75
1. D ran stop sign and crashed into P

2. stop sign erected under stature that never came into effect – not really an ordinance

3. D could not be criminally punished

4. but court still used the ordinance in his charge – decision is of the court, not the legislature

5. judge upheld charge and plaintiff’s judgment

C. Sweet – p. 76
1. trial judge retains discretion to refuse to adopt the law as the standard of care – “rejection of the legislative enactment is appropriate when the law is so obscure, unknown, outdated, or arbitrary as to make its adoption as a standard of reasonable care inequitable.”

2. wholly discretionary on the court’s part

II. Nexus

· Rst §286 – p. 76 - class of persons, interest being invaded (injury) must be legislative intent
A. Platz – p. 80 – obstruction left in road by city led to P’s injuries while he was violating a statute riding on Sundays; city argued that P would not have gotten hurt if he had followed the statute; this statute was designed to promote public order, not safety – court rejected city’s argument because nexus not satisfied – doesn’t constitute negligence per se; 
B. DeHaen (Cardozo) – p. 80 
1. statutory violation is that Turner had failed to erect a barrier around hoistway

2. radiator fell down shaft and killed a man

3. Cardozo says the CHIEF object of the statutory provision was to protect workmen from the hazard of falling into the shaft

4. Cardozo wants the statutory violation to constitute as negligence per se – statute had other objectives besides the chief one – it is within the zone of apprehension that a heavy object would fall into the shaft and hurt someone

5. bogus argument – Cardozo is reading into legislative intent a lot; expanding the nexus to include sequence of events; not a foreseeable sequence of events, but any sequence of events. This is hard - how do you define these standards?

C. DiPonzio – p. 81 – statute said drivers must shut off engine at gas station; D gas station let customer keep engine on; car rolled backward and pinned Plaintiff; court held that the purpose of the statute was to prevent fires, not to prevent injuries from rolling cars – no negligence per se
D. Rushiak – p. 82 – patient at psych hospital drove away in D’s car and got into an accident; statute said don’t leave keys in ignition of unattended car; court concluded that statute was not designed to protect unauthorized users from their own conduct; no negligence per se, only common law negligence available for P (patient’s administrator)
E. Gorris – p. 82 – D violated statute about contagious diseases; ship owner failed to build pens on deck of boat in order to keep groups of sheep separated; sheep washed overboard; sheep owners brought suit against ship owner; court concluded that the statute did not have anything to do with sheep being washed overboard – no negligence per se
III. Justification (exceptions)

A. Tedla (safety) – p. 76

1. 1933 statute – pedestrians must walk to the left of the center lines (walk against the traffic coming toward you)

2. P were walking eastbound with traffic – clear violation of the statute

3. Plaintiffs were walking with traffic because their was less traffic on the eastbound side of the highway

4. purpose of the statute is to prevent accidents (obviously)

5. when the unusual occurs (like much more traffic on one side of the highway than the other side), the legislature would still want the safety of pedestrians

6. substantive intent is to promote safety – if we can promote safety by excusing P’s violation of statute, then we should do so

7. holding for pedestrians

B. Levey (emergency)p. 78 – intruding car came across lane; P claimed that D had violated “assured clear distance ahead” statute

1. court held that reliance on the statute was misguided

2. D not required to take care in every emergency

3. D was not negligent per se – exception to the general rule

C. Bassey (unavoidable) – p. 79

1. P’s lights failed on car on the highway

2. P’s car hit from behind and he was hurt

3. statute required illumination of vehicles on the highway

4. jury found for D; appeals court reversed, arguing that since P was unable to leave his unlighted stalled car on the highway, his statute violation would be excused

D. Casey (limitation) – p. 79

1. head-on collision; P passenger in once car sued both drivers

2. P claimed that drivers had violated statute that said to stay to the right side of the road or a statute that said to blow horns coming around curves

3. judge gave the jury an out – said to follow reasonable person standard; jury found for Ds

4. appeals court overruled – if you allow too many excuses then negligence per se loses its importance – held for P

IV. Conclusion

A. Licensing

1. Brown – p. 83 (1926)

· chiropractor allegedly injured P by undertaking a treatment only licensed physicians could perform

· court held D to standard of a physician but ruled that the jury should not be told about the defendant’s violation of the licensing statute

· no negligence per se – license violation doesn’t matter

· in 1971, legislature changed the Brown ruling – the fact that D performed medicine without being so authorized shall be deemed prima facie evidence of negligence

B. Custom v. Statute

1. Robinson – p. 80

· P, who had been hit by a police van, was held contributorily negligent for violating a traffic regulation by crossing the street outside of a marked cross walk

· P argued her behavior was custom

· Court disagreed – custom does not override violations of the law where such violations are the common practice
Res Ipsa Loquitur: 
*Only invoke RIL on an exam if there are no facts upon which plaintiff can tell a story!
I. General – utilized when P can’t come up with the evidence that D was negligent; P can’t come up with the story of what happened; RIL shifts the burden to the D, who has to prove that he did not do anything wrong
A. Byrne – p. 91
1. P walking along the road; barrel of flour falls from the sky and hits P on the head

2. P unconscious

3. witness sees cart with barrels of flour in it; flour shop located around the corner

4. as the case unfolds, Judge Pollack exclaims “res ipsa loquitor” (the thing speaks for itself)

5. barrels of flour don’t fall from the sky and conk someone on the head unless someone at the flour shop was negligent

6. impossible for P to tell a story

B. Bierman – Supp p. 302
1. res ipsa loquitor on the part of NYC, but not on the part of Con Ed; the sewer is under the control and dominion of the city, not Con Ed

C. PFC – Supp p. 15 

1. “suspect” of negligence – someone messed up; injury would not have occurred in the ordinary course of events
2. D’s exclusive control – RIL is a dangerous doctrine and should only be applied when P is sure the D had exclusive control over the action
3. no contributory fault – P didn’t do anything wrong
II. Multiple Defendants/Unknown Instrument

A. Ybarra – p. 101
1. P underwent appendectomy; after surgery his shoulder was severely injured
2. P cannot tell a story of what happened – he was unconscious during the surgery
3. RIL applies
4. a story could be told here by one of the defendants asserting blame against another
5. court is providing incentives for stories to be told because otherwise they will all be held liable
6. defendants arguing that ‘exclusive control’ element of PFC cannot be satisfied because there were multiple people in the surgical area and multiple instruments
7. Supreme Court of CA has to relax the RIL doctrine to allow it to apply
8. Note – Judson (rebuttal?) – p. 108 – no one left to testify to what happened, so D has no rebuttal?  Is this fair?
B. Ybarra limits
1. hospital

a. Black (D pool) – p. 107 – defendant surgeon implanted steel rod in P’s neck; rod fragmented unexpectedly; RIL inapplicable because D’s negligence was only one of several possibilities for P’s injury; can’t engage in conjecture and speculation as to liability; if someone is missing from D pool then P hasn’t satisfied criteria under Ybarra.
· Chin – better application of Ybarra rule than Ybarra itself; no problem of instrumentality; shifts burden to D, whereby they all narrow down the possibilities of who was at fault (unlike in Ybarra)

i. Jury finds all Ds except one nurse liable

b. Barrett (rejection) – p. 108 POLICY
· Modern discovery practice allows for more determination of what happened – we are better able to tell stories today than at the time of Ybarra’s case

· special precautions for unconscious patients could be achieved by strict liability of certain defendants or some form of respondeat superior liability, in which doctor would always be responsible for nurses’ actions

· court saying: doctrinally we don’t want to say negligence when we really mean strict liability

2. non-hospital

a. Fireman’s Fund – p. 108
· P, a hotel’s fire insurer, sued four guests to recover insurance payments it had made as a result of a fire; guests had been smoking

· P was unable to prove which D had been negligent and sought to invoke RIL

· Court said no RIL and upheld summary judgment for the defendants

· No RIL because it would be impossible to discover who caused the fire

· Ybarra would be a dangerous precedent to apply in this situation because innocent defendants would not be able to prove that they were innocent (no alibis)

· RIL should not be extended to this type of case because the context is different – a story may be able to be told here (maybe there was a witness)

b. Fowler/Heltor – p. 99

· child came home from day care with a bump on his head and a concussion

· something obviously happened to the child

· two cases have same facts; in Fowler, the court granted RIL; in Helton, the court denied RIL

· in different jurisdictions the courts view the doctrines differently

· which is the better case?  Which is the better precedent to follow if the case arises again?

· POLICY: There are plenty of injuries involving kids where there was no unreasonable conduct; on the other hand, day care workers should be held responsible for the children in their care
IV. Causation 
Cause-in-Fact:  the factual connection between D’s unreasonable conduct and P’s injury

If the injury would have occurred even without the unreasonable conduct, cause-in-fact is not met.

I. “But for” test – if P would not have been injured but for the D’s conduct, then D is negligent

A. Rinaldo/Tollison

· p. 341 Rinaldo – D did not yell “fore” before hitting the golf ball; court held this was not unreasonable because P would not have heard it anyway and/or it wouldn’t have made a difference

a. P still would have been hit by the ball even if D had yelled “fore”

b. D’s conduct not related to P’s injury

c. No cause-in-fact

· P. 342 Tollison – can’t make out the ‘but for’ case – even though the conduct was unreasonable it did not lead to an injury because P would have adopted anyway

B. Grimstad – Supp p. 325
1. P Grimstad suing NY Central RR for negligence

2. no life preservers on board barge

3. we don’t know that had there been a life preserver or buey that decedent would have survived - Grimstad couldn’t swim.

4. jury can’t be left to conjecture and speculation on cause-in-fact issue

5. court ruled the lack of a life buey was not cause-in-fact to Grimstad’s death

6. implicitly, the court is taking issue with the fact that the guy took a job on a boat and couldn’t swim… what did he expect might happen?

7. lack of life preservers and bueys is unreasonable conduct, but there is no link between the unreasonable conduct and Grimstad’s drowning because he would have drowned anyway

II. Basic Proof Issues

A. Methods

B. Cases

1. Mitchell – p. 348 – guest in D’s hotel murdered in his room by an unknown person; no signs of a forced entry
· lawsuit claimed inadequate security measures

· court affirmed summary judgment for D on the ground that proof of causation is lacking - the victim could have known the murderer and invited him in

· unreasonable conduct on D’s part is admitted – poor security measures

· however, the poor security measures do not necessarily lead to the conclusion that the murderer took advantage of them
· we don’t want conjecture and speculation on cause-in-fact, because there is no evidentiary proof here, is what we would get
2. Burgus/Price

· Burgus – p. 348 – tenant sued landlord for assault committed in the building

a. Narrative said it was more likely than not that it was an intruder

b. Reasonable certainty that it was an outside intruder links the assault to the bad security

c. Cause-in-fact because but for the D’s bad security, P would not have been assaulted

· Price – D landlord presented evidence that serial criminal would not have been stopped by a locked door; jury found no causal connection between the lack of a lock and the crime. Appeals court affirmed judgment for D.
3. Circus Circus Hotels (p. 348)
· proof of causation in food poisoning cases is difficult because of the different foods eaten

· latency period – time for other things to occur that would have caused the injury

· unreasonable conduct – tartar sauce contaminated with salmonella

· the court substitutes the traditional cause-in-fact analysis in this case

· kid ate in Circus Circus for past 52 hours – excludes other possibilities of how he got food poisoning

· relaxation of “but for” causation – analogous to reasoning from Ybarra; POLICY justification – because of the nature of the illness there is not an immediate cause/effect picture; intervening factors not given much weight

· other choice – plaintiffs can’t recover from these types of cases (food poisoning)

4. Stubbs (p. 342) 
· city of Rochester mixed up drinking water and firefighting water
· Hemlock water – drinking water

· Holly water – firefighting water

· Plaintiff Stubs contracted typhoid fever after drinking contaminated water

· Type II causal uncertainty case (one source of water, multiple possible causes of injury)

· Latency period between drinking of polluted water and symptoms of typhoid fever

· Court relaxes cause-in-fact requirement and replaces it with ‘reasonable certainty’; can’t prove cause-in-fact

· Can’t be absolutely sure because of the nature of the injury, but we can be reasonably certain that Stubbs got typhoid fever from drinking the polluted water

· P’s evidence: expert testimony saying Stubbs contracted typhoid fever from the bad water; group of people who drank the water got typhoid fever

· Defense argument – P still must show that he didn’t get typhoid fever from any other cause

· Only water he drank all summer was in Rochester

· Holding – reversed for plaintiff (new trial)

· Not conjecture because P can bring forth reasonable proof of causation, even though not cause-in-fact
Allen – Supp p. 353

 Type II causal uncertainty: one source of the injury but multiple causes 
Facts:
· US gov’t engaged in nuclear testing during cold war 1950s in Nevada

· Choice of testing site was the desert – initial explosion would not harm anyone, but the radioactive fallout would be carried along the winds toward sparsely settled regions in Utah and Nevada

· Unreasonable conduct: gov’t failed to adequately warn the plaintiffs of known or foreseeable long range biological consequences (p. 367)

· The underlying injury (cancer) has multiple possible causes

I. Type II(A) – does radiation cause cancer?  Yes, there is empirical evidence to support this assertion.
II. Type II(B) – did radiation cause P’s cancer? Much more difficult to show.
A. Issue

1. long delay – takes years and years for the cancer to show up; lots of intervening causes possible
2. nonspecific connection – cancer has many causes - cannot make the argument that but for the radiation Ps would not have gotten cancer

B. Resolution – court relies on precedent

1. Cause-in-fact not rigid

a. Summers (p. 358) (P shot in eye, two hunters, both held liable); Ybarra – although you can’t tell a direct story the goal of justice will allow you to shift the burden of proof onto D
b. Scientific proof

2. rule/formulation – p. 361 bottom left corner

C. Application

1. bellweather cases – representative cases of specific plaintiffs

2. cases of child cancer are more persuasive of causation because children aren’t exposed to as many other causes of cancer as adults are

3. court concludes that some plaintiffs merit compensation and others do not, depending on their specific cases and the other risk factors they were exposed to (or exposed themselves to)

4. however, US gov’t absolved of compensating plaintiffs because of sovereign immunity

5. 1990 legislation – everyone who was exposed gets $50,000

6. core issue – although the gov’t did get off from having to compensate the victims because there was no legal culpability, it eventually conceded there was moral culpability
Type II Causation, Continued

I. “Reasonable Medical Certainty”

A. Zuchowicz – p. 349

1. Calabresi – concept of causal linkage – D’s action was the most likely cause of P’s injury

2. docs prescribed way too much medication to P

3. no statistical info – we don’t know if the overdose caused PPH; (PPH) is very rare

4. P has expert testimony

a. Dr. Matthay and Dr. Tackett – they both assert that there is reasonable medical certainty that the overdose caused the PPH

b. Not absolute certainty, but reasonable certainty

5. Calabresi has inserted his idea of causal linkage into the law

6. Calabresi brings Cardozo and Traynor into the fray – p. 354 – claims that these judges/commentators assert the concept of causal linkage as well

7. burden shifting proposition – it is up to the negligent party to prove that the negligent conduct had not been a substantial factor in the injury

8. court loosens ‘but for’ analysis and uses statistical analysis to allow plaintiff to succeed on claim

9. holding for plaintiff

II. Loss of opportunity – if patient’s chance of survival when he gets to the doctor is only 30%, he has a 70% chance of dying.  But person still had 30% chance, doc screwed up, and P brings a lawsuit.  Can’t sue on the underlying injury because there was only a 30% chance of living, but can sue on the fact that there was a lost opportunity to help the patient that the doctor missed. 
A. Alberts (majority view) – p. 359

1. Alberts went to doctor with gangrenous leg

2. doc didn’t treat Alberts quickly enough

3. Alberts’ leg amputated

4. the presenting problem: “rest pain” in his right leg

5. in order for a bad consequence not to have occurred, the doctor needed to act with reasonable conduct

6. Alberts is suing for the lost chance of a better outcome, not simply for the leg

7. raffle ticket analogy – P came into doc’s office with a raffle ticket, doc didn’t act responsibly (he tore up the lottery ticket); P should be able to recover damages for the lost lottery ticket

8. however, Alberts can’t prove that a timely intervention would have saved his leg; Alberts can’t prove he had the opportunity (can’t prove he ever had a lottery ticket) because of lost medical records

9. holding: Alberts has failed to demonstrate loss of opportunity, and so has failed to demonstrate causation; court rules for Defendant

B. Rejection

1. Falcon dissent – p. 366 – does not endorse loss of opportunity claims

a. tort law should not be based on conjecture and speculation

b. loss of opportunity claims abandons the truth-seeking function of the law

c. tort law transferred from a compensatory system to a payout scheme on the basis of  statistical chance that the defendant caused the plaintiff’s injury

d. is this a legitimate criticism? Without this loss of opportunity, it seems as though sick people have less of a chance to win a lawsuit than healthy people

2. Fennel
· p. 367 – court denied all recovery to P who had shown that the hospital’s negligence deprived the decedent of a 40% chance of survival

· court didn’t like the idea of making a defendant pay damages to a plaintiff whose chances were reduced from, say, 40% to 10% even if the patient survived.  P would be recovering for a 30% loss of chance even though he lucked out anyway.  

· POLICY: If we’re going to use statistical propositions, we should use them on the other side, meaning that if a patient had a 60% chance of surviving and did in fact survive, he should only recover 60% of the money damages.  However, tort law has not traditionally worked this way.

3. non-medical – Hardy/Daugert – courts are loathe to expand the parameters of compensation under loss-of-opportunity outside of medical malpractice
III. Enhanced Risk – clearly a radical departure from our accepted beliefs under a tort system because the “injury” hasn’t happened yet

A. Simmons (majority view) – p. 347 - two disease rule – P recovers for asbestos, and then again later for lung cancer
B. Mauro – those with better-than-even claims can sue for full damages
C. Petriello – court upheld a jury instruction that permitted an award for the increased risk of future injury because of a doctor’s negligent procedure on a plaintiff
IV. Malone Excerpt – p. 326 Supp
A. basic thesis: “cause-in-fact” is based on subjective interpretation, i.e. politics and policy

B. Grimstad – the ‘but for’cause was that the guy couldn’t swim, not that there was no life buey – these are different constructions of ‘but for’ causation; the judges are making a choice as to what they decide to adopt as a proposition

C. Doctrinal decisions on whether or not to extend ‘but for’ causation represent policy choices 

A(B(C( injury

A(B(C( injury #1( enhanced risk #2

A(B(C( loss of opportunity(injury

Multiple Defendants: Type I

I. Joint and Several Liability (j&s)

A. Intro

1. victim does not know which source of the agent of injury was the cause of the injury 

2. therefore unable to establish true ‘but for’ causation

3. a frequent doctrinal tool that courts then apply is j&s liability – two or more actors responsible for $1000 injury; P can collect the full $1000 from either of the sources (as opposed to several liability, in which each D is only responsible for its portion of the damages, not any more)

4. J&S logic:

· compensation logic – it is better that the victim be able to receive full compensation from any of the sources as opposed to possibly being left without compensation in situations where it is hard to determine who did what

· if we hold each responsible, there is good incentive for each party to tell a story of what happened

· flip side – not really fair for a defendant to be responsible for the whole amount

B. Summes v. Tice  – p. 374
1. two defendants hunting quail; one pellet hit P in the lip, another pellet hit the P in the eye

2. both defendants acted unreasonably (not invoking RIL)

3. factual gap: we don’t know which defendant caused which injury or any injury (the pellets are the same gauge) 

4. the court doesn’t want to let each D off the hook; needs a justification for holding both liable

5. can’t sort out ‘but for’ cause, however… because both Ds acted negligently, it should be up to them to sort out the mess

6. doctrinally, court invokes drag racing cases – both drivers held liable for an accident even though only one technically caused it (acting in concert together – drag races don’t really work if you’re doing it by yourself – there has to be some mutual agreement to undertake the action); it is a risk-producing activity – dragster #2 is just lucky he didn’t cause the accident, but he s just as responsible as dragster #1

7. ultimately, we have two bad actors and an innocent victim; the burden should be shifted to the two bad actors; defendants in much better position to offer evidence to determine which one caused the injury

8. holding: court held both defendants liable (their appeal was denied)

II. DES cases

Background/History:

· DES was a synthetically manufactured estrogen hormone, originally used for preventing miscarriages

· No patent – the researcher who invented it could not patent it because he was grant-funded - this is crucial because the number of sources would be drastically reduced if there were a patent

· Anyone who wanted to produce DES could do so because of the lack of a patent

· Market niche – cheaper than manufacturing natural estrogen

· Initial usage for humans was to prevent miscarriage, but over time doctors widely prescribed it for general healthy pregnancies – to make “better babies”

· 1950s – DES was the “better babies” drug

· implication – once DES was advertised as a “better baby drug” as opposed to only a miscarriage prevention drug, everyone wanted it

· mostly affluent white women were the ones who took the drug – access to a certain level of medical care along with money 

· every manufacturer used the same formula – it was a fungible product; can’t distinguish the product produced from each source manufacturer

· leads to causal uncertainty – pharmacists didn’t even know which brand they were giving to patients

· latency period – adverse effects did not show up immediately, but rather cancers and structural abnormalities showed up in the next generation, in the children of the women who took the DES - the harm is a generation removed

· the maladies in the children are so rare that there must be a direct linkage between the cancers and the DES (no type II causal uncertainty)

· every court wants to utilize tort law doctrine

· alternative liability; concerted action (both deal with multiple sources)

· alternative liability – Summer v. Tice – wrongdoers can be held jointly and severally liable even though there is no clear determination as to who produced the injury

· Summers doesn’t work in DES cases because the large number of manufacturers aren’t able to deduce who is responsible among themselves

· Concerted action? – no evidence that the manufacturers got together as a group and planned how to distribute DES

· Parallel activity, but not concerted action 

A. Hymowitz

1. the goal is not to adhere to tort law doctrine; rather the goal is to do justice for these plaintiffs

2. court gets rid of ‘but for’ causation

3. adopts market share liability theory – (first established by a law student) each company is liable for the how much they contributed to the market (the amount of risk each company produced)

· a company could be responsible for 10% of the market ( 10% of the risk 

· what is the relevant market of producers? In Hymowitz, the court determines that the market is national.  This is a POLICY CHOICE.

· Court says no exculpation – defendant companies who have proof that they did not injure the plaintiff are STILL liable

· Does this make sense??  The court is apportioning liability for risk creation as opposed to actual harm.

· Another POLICY CHOICE that the court makes is joint and several liability versus several liability:

· Court decides companies have several liability only – only responsible for their share of the market; victim may therefore be short of full compensation if not all companies are named as defendants

· Inflation approach – inflating liabilities based upon their percentage of the market.  If companies who controlled ten percent of the market are no longer around (bankrupt), a company who had 5% of the market would be additionally responsible for 5% of that 10%.

· But the court also says the companies’ liabilities should not be inflated because an inflation approach would increase the scope of liability

B. Brown – appropriate market necessary
1. allows exculpation

2. no joint and several liability – concerned with justice on both sides – manufacturers shouldn’t be responsible for everyone

III. Market Share Extended? – fungibility test 

A. Asbestos

1. Goldman (p. 388) - asbestos is not a fungible product in the same way as DES (no identical marketable product); there are different risk levels associated with different asbestos products – no market share liability

2. Wheeler (p. 388) – break pads are sufficiently fungible, so market share liability works

B. Vaccinations: Shackil – p. 389: no market share liability 
C. Lead Paint: Santiago – (p. 389) no market share liability because there is type II causal uncertainty as well as type I (highly contaminated area)
D. Blood: Smith – p. 389: blood coagulant not traditionally fungible because it is a human biological product, but court adopts market share liability anyway because all defendants were negligent in their acquisition and production methods (PUBLIC POLICY goal of having a remedy for completely innocent plaintiffs)
E. Paint: Setliff – p. 389: products not fungible – no market share liability
IV. Conclusion: Rabin (p. 391) POLICY
A. conceptual model – three problems with garden variety torts – identification, boundaries, source

1. identification – latency periods

2. boundary issues – victim isn’t necessarily the immediate victim

3. source issue – type I causation – we don’t always know the source of environmental toxins

B. legislative solutions may be the answer – maybe common law courts should not keep stretching and extending the tort doctrines (DES legislation to compensate victims)
Proximate Cause I: 
I. Intro

· in any case, both ‘but for’ and proximate cause must be satisfied in order for the plaintiff to succeed on her claim

· but for – story of the underlying injury

· proximate – draw limitations with respect to actions and their direct consequences

· Policy standpoint – we don’t want to hold a person liable for every possible consequence that would not have occurred but for his action. We need proximate cause doctrine to limit liability.

· Proximate cause comes into play in cases that are not so obvious where we don’t think twice about it.  When there is a chain of events leading up to an injury however, we must determine which actions caused which consequences/injuries.

A. Vetricelli (p. 411)

1. P rented car with a defective rear trunk lid that popped open while driving. P pulled over into a parking spot and was trying to get the lid to stay down when he was hit by a car.  

2. Court held that the car rental D was not liable.  The injuries were different in kind than those which would have normally been expected from a defective trunk.

B. Betancourt – p. 412 – court refused to apply Vetricelli’s holding 
C. Berry p. 411- tree fell on trolley car whose excess speed had caused the car to be at that specific place when the tree fell; court held no proximate cause because although ‘but for’ cause was met, speeding does not increase the likelihood of trees falling on trains
D. “Darting out cases” – p. 411 – courts usually hold no liability because even if the person was not speeding, they still might have hit the child because the child darted out into the middle of the street.  
II. Direct Consequences (historical path to proximate causation doctrine)

A. Polemis – p. 404
1. a worker dropped a wooden board into hold of ship, where there were containers of benzine

2. a fire started and the ship was destroyed

3. the court fixated on the negligent conduct – it was unreasonable to handle wooden boards in this manner

4. court holds that D is liable for the fire damage.  If D is guilty of negligence, he is responsible for all of the direct consequences of his negligence.  There was a direct injury.  

5. but there is no definition of direct vs. indirect! 

6. court does not draw a distinction as to whether or not the fire was a foreseeable result of dropping a board into the hold of the ship.

7. Polemis stands for the test that given unreasonable conduct, D is liable for any and all injuries as long as there is a direct connection between the underlying injury and the conduct.  There is no test of foreseeability.

8. Paradox: in defining direct vs. indirect, any court would have to think about foreseeability.

III. Foreseeability

A. Wagon Mound I (p. 405)
· Wagon Mound spilled oil into the water; fire on Mort’s Dock; Mort’s sued WM

· court find that WM is not liable for the fire damage to the dock

· court finds that it is not foreseeable that oil on top of water will not lead to fire

· Under Polemis, there would be liability.  The court rejects Polemis.
· Polemis is not good law because it stands for the proposition that foreseeability is not the test.  The court wants to replace the direct/indirect test with the foreseeability test.

· Jurisprudential housework: rejection of Polemis, and adoption of foreseeability test

· POLICY rationale: can’t expect defendant to be responsible for every injury that occurred after its conduct.  It’s simply not fair. P. 407 – a man must be considered to be responsible for the probable consequences of his act. To demand more of him is too harsh a rule, to demand less is to ignore that civilized order requires the observance of a minimum standard of behavior.

B. Wagon Mound II (Tort Stories)
· ships (docked in the water when the fire occurred) were damaged; shipowners sue Wagon Mound

· rule in WM 1 is that injury was unforeseeable and therefore WM not liable to Mort’s Dock

· However, the court changes its reasoning in the second case, holding WM liable and granting the shipowners damages

· Court sees some type of foreseeability that damage of the ships was foreseeable.

· There seems to be a paradox.  How can these two cases be reconciled?  

· In WM 1, the dock owners were welding.  The court may have deemed that this action might have constituted contributory negligence.

· In WM 2, shipowner plaintiffs were in no way contributorily negligent. So they get to recover.

· The potential loss in WM 2 is huge – the ships were serious property.  
C. Palsgraf  (p. 419)
· crowded train, railway guards attempt to help passenger onto the train

· passenger was carrying a package of fireworks

· package fell onto tracks, and explosion occurred

· the shock of the explosion threw down some scales at the other end of the platform.  Scales struck Plaintiff Palsgraf, injuring her.

Issue: 

· guards’ conduct of nudging the passenger onto the train is the unreasonable conduct.  Is it fair to hold guards liable for P’s injury?
 Cardozo (duty)

1. “proof of negligence in the air, so to speak, will not do”

2. if the package had displayed a warning the injury would have been foreseeable and there would be liability. But this was not the case

3. majority decision: doctrinally, we’re going to link foreseeability with duty
4. the guards had no duty to be careful regarding the package

5. there is no duty owed to the particular victim. Foreseeability is the test with regard to duty.

6. the orbit of the danger equals the orbit of the duty

7. the passenger was in the orbit of duty, but Palsgraf was not.

8. Cardozo: Palsgraf is trying to piggyback off of duty owed to passenger

9. HOLDING: for D railroad. No liability.

Andrews dissent (prox. cause)

1. According to Cardozo, this case is not about proximate causation.  But he wins the battle and not the war.

**Andrews view is the one that becomes the dominant approach in American law:
2. there is one limitation to the large-scale duty that each person owes to everyone else
3. this doctrinal test is proximate causation.  the damages must be so connected with the negligence that the latter may be said to be the proximate cause of the former (p.424)
4. This is no logic, but rather practical politics.
5. proximate causation is hard to define in the abstract or philosophically, so how in actuality can we determine the bounds?
6. Andrews says the legal rule is basically what we think is fair in a specific case.
7. But if we need a test, there are a list of factors to consider: close in time and space, continuous sequence, intervening causes (p. 426)
8. in Palsgraf, Andrews can’t say that proximate cause is not satisfied, and therefore can’t agree that D is not liable.
B. Levmore Thesis (Tort Stories) POLICY
1. Cardozo wasn’t concerned about the railway company’s actions, but rather, he was trying to get injured parties to sue the person actually at fault/the wrongdoer, i.e. the guy carrying the fireworks. (TS, p. 148)

2. the railway company will be made to pay for other injuries – they get sued all the time (cheaper for the railroad to pay these costs than pay for changes in procedure)

3. cases in which there are other defendants in the shadow of the case at hand, a court can split on the issue of liability (as in Wagon Mound 1 and 2)

4. in Polemis, there was no other actor lurking in the wings. The court therefore felt that it had to give full liability.

So…The test in US is a foreseeability test. Rejection of direct consequences test. Doctrinally, the Andrews position wins the day (foreseeability attached to proximate cause, with a duty to all).  The exception is a distinction that the courts make between type of injury and extent of injury… eggshell skull rule.
Proximate Cause (II): 
I. Negligence Per Se & Proximate Cause

A. Larrimore (supp p. 368)

1. statute says that poisons must be kept in safe place – purpose is to prevent poisonings

2. underlying injury was an explosion

3. no relationship between purpose of statute and injury

4. no negligence per se because nexus requirement not met

5. nexus requirement similar to proximate cause

6. even if P had met nexus requirement, there was no statutory violation because poison was hidden

7. Supreme Court of Oklahoma affirmed judgment for D

II. Recurring Contexts

A. Rescue

1. Wagner (p. 428)
· negligence of train crew leads to plaintiff’s cousin falling from the train

· P was hurt trying to rescue his cousin

· Trial judge said that D was not liable to plaintiff

· Cardozo disagrees: P’s rescue action was within the range of consequences of D’s negligence (the rescue was foreseeable) (distinct from Palsgraf in which P’s injury was not foreseeable)

· Policy matter: rescue is a good thing and those who do rescue should be encouraged

· The fact that P made a conscious choice to rescue does not negate D’s liability.  Cardozo views this as instinctual – danger invites rescue.  Even though P was 400 feet away, he felt that he had to go rescue his cousin

2. Moore (p. 429)
· Court denied recovery to P who donated a kidney to his father who was hurt by D’s malpractice actions

· The donation wasn’t spontaneous enough to fall under the emergency situation/danger invites rescue doctrine

3. Maltman (p. 488)
· professional rescuers cannot claim damages against those they are trying to rescue 

B. NY fire rule (minority view)

1. Ryan (p. 431)
· sparks from train track set house on fire, the fire spread to other houses nearby
· court holds D liable only for the damage to the first house, NOT to owners of the subsequent homes that caught on fire

· court flips foreseeability idea on its head – yes it’s foreseeable that the fire could spread, but no one D could handle that level of liability

· the availability of insurance weighed heavily with the court – a man may insure his own house but cannot insure his neighbors’ houses

· POLICY – spread the risk through the insurance agencies. Instead of holding D railroad liable for all the damage of all the houses, make homeowners get their own insurance

· court attempting to fashion a tort law rule to fit what will work for society

C. Third Party Conduct

1. RKO (p. 190)
· radio contest in which the driver who reached a disk jockey first would win a prize

· two teenage drivers were following the disk jockey on the freeway

· one of the drivers negligently forced the other off the highway killing him

· in suit against station, court unanimously upheld judgment for P. D liable for encouraging dangerous conduct.

· The radio station was inciting the teenager’s dangerous conduct

· Constitutional backdrop: in US law and discourse the ultimate trump card is freedom of speech. HOWEVER, RKO went to incitement.  The 1st amendment consideration does not trump liability.

2. Olivia N. (p. 190)
· TV program depicts rape of juvenile

· Kids mimic show and rape 9 year old girl

· Suit against TV station

· Court upholds judgment for D.  no incitement on the part of the TV program. 

· court doesn’t believe a tight causal r’ship between violent TV and child aggression.

· In general, media depictions are not subject to tort suits, both because of 1st amendment issue and question of causation.

3. Hines (p. 417)
· train carried P a mile past her stop

· conductor told her to walk back to her home through a sketchy area

· P was raped; sued railroad

· Court held that the intervening criminal conduct of rape did not insulate the railroad from liability

· This is the general principle kind of these cases in which there is no first amendment issue involved

D. Suicide

1. Fuller (p. 403)
· D’s negligence severely injures surgeon who later commits suicide

· There were other events that happened after the injury that could also have led to his suicide

· The guy told his family to destroy his suicide note because it would be bad for the lawsuit.  

· But court holds D liable anyway

· What’s the justification? Protection of survivors? Court thinks suicide is an irresistible impulse, although the facts don’t really point toward that idea
III. Unforeseeable Consequences

A. Eggshell skull rule – D liable for full damages for P’s injury even if the extent of the consequences of P’s injury were unforeseeable; Vosberg – one kid kicks another kid’s leg. The victim had a condition, and the injury led to paralyzation. D liable for all the damages.
1. Smith (p. 409)
· because of D’s negligence worker P’s lip was burned

· the burn turns into cancer, it spread, worker dies

· the cancer was unforeseeable

· however, under eggshell skull rule D is liable anyway – “take the plaintiff as you find him”. P’s ‘eggshell skull’ was that he was pre-disposed to cancer from working in the gas industry for years

· court has to distinguish Wagon Mound proposition, that foreseeability is the test.  But only with respect for the TYPE of injury.  In WM, the fire was not the foreseeable type of injury.  In Smith, the burn was the foreseeable type of injury, and the cancer was just an extension of it.

B. Kinsman I

1. People’s Express

· (p. 431) Kinsman owned the Shiras

· because its crew responded inadequately to impending ice blocks, Shiras tore loose from its moorings at the dock owned by Continental and began floating downstream

· Shiras crashed into the Tewksbury, tearing it loose, and both ships careen down the river toward city bridge

· Because of city’s negligence, the bridge was not raised, and the two ships crashed into it, destroying it and some surrounding property

· Wreckage caused the water and ice to back up causing the property to sustain flood damage

· Defendants Kinsman and Defendant city were held liable

· As to Continental, the court said that the negligence was not time specific – the foreseeability requirement is not satisfied

· However, Continental is still liable for the property damage

· The court has to deal with Wagon Mound.  It does so by distinguishing the cases.  Wagon Mound stands for foreseeability with respect to type of injury.  However, the extent of the injury does not have to be foreseeable under Wagon Mound.

· In Kinsman, when boats break off from their moorings, we do expect that they will bump into things.  These boats simply bumped into things to a greater extent than would be expected

· The river is the thin eggs shell skull – Continental must take it as it finds it. The extent of injury, although unforeseeable, still renders Continental liable for the damages

· Court holds Continental liable.  The thin eggshell skull rule is applicable even in complicated cases.

· POLICY: Could this lead to unbounded liability as long as the type of injury is foreseeable even though the extent is not?  Discussion of Andrews expediency – common sense, public policy, what seems fair and just.

C. Kinsman II

· claim for damages against city for closing the bridge. The court rejected damages because they are too tenuous and remote (relating to Andrews’ idea)
· economic damages will not be granted because multiple tortfeasors are liable only for results falling within the foreseeable risks of their negligent conduct
V. Duty
I. Intro

· basic rule in US is that there is a general duty of care that people have

· prior to MacPherson, US law had privity doctrine – manufacturer only owes a duty if there is a contract between the manufacturer and the victim. If there is no contract there is no obligation.  Manufacturers loved the privity doctrine.  The courts really did not care about consumers.  The eventual shift away from this doctrine was a huge step in American law.

II. Privity

A. MacPherson (p. 540) (1916), Court of Appeals of New York, J. Cardozo.
· alleged unreasonable conduct was the defective wheel

· ultimate injury – crash

· wheel manufacturer (Buick) sold wheel to car dealership 

· MacPherson does not have a contract with Buick. Buick only had a contract with the dealership.  

· The question is whether Buick owed a duty of care and vigilance to anyone but the immediate purchaser, i.e. the dealership.

· Buick of course claims the privity doctrine, that it did not have a contract with MacPherson and therefore owed him no duty

· Cardozo: wants to do away with privity.  He therefore latches onto Thomas v. Winchester, which held that he manufacturer of a falsely labeled poison was liable to the eventual victim even though there was an intervening druggist.  Even though there was no privity between victim and manufacturer, the high risk of danger required the manufacturer to be dutiful of avoiding the injury.

· Cardozo is careful to say that he is using the principle of Thomas, not the actual result. (which comes out the other way) 

· Devlin and Statler – dangerous objects require duty of manufacturer – these cases extend the rule of Thomas v. Winchester
TEST: if the product is reasonably certain to place life and limb in danger, and the manufacturer has added knowledge that the product will be used by persons other than the direct purchaser, the manufacturer has a duty to make it carefully (p. 542)

· in this case the test is satisfied: automobiles are reasonably certain to place  life and limb in danger, and Buick had knowledge that persons other than the dealership would be using the car

· Holding: affirmed for plaintiff MacPherson – Buick had a duty and is liable

· POLICY: Henderson (Tort Stories) shows how Cardozo minimized the facts in order to do away with the privity rule.  Cardozo does not like the privity doctrine, and he sees this as a tipping point in US history – we need a new legal regime because of change in society.  The principles of Thomas, that the danger must be imminent, do not change, but the things subject to the principle do change – they are whatever the needs of life in a developing civilization require them to be.
III. Rescue: 
A. General

1. Yania (Supp. p. 380)
· P alleges D enticed P’s deceased (Yania) to jump into 8-10 feet of water in an 18 feet deep trench

· Yania jumped and drowned because he could not get out and D failed to help him to get out

· The danger of rescue was minor, so it may have been unreasonable for D not to help Yania

· But the trial court and appeals court held that there is no duty to rescue, unless D was legally responsible in whole or in part for placing the victim in the perilous position

· D not responsible – Yania jumped on his own – he assumed the risk of the jump.  The court really doesn’t like the victim because he was stupid.

· There was no indication that D promised to come to Yania’s rescue if he couldn’t get out.

2. Harper (p. 131)
· P was a guest on D’s boat, and without warning dove headfirst into three feet of water

· Harper severed his spinal cord and was rendered a quadriplegic

· Harper was invited by a friend of D’s – a tag along guest

· In order for D to have a duty, there must be a special relationship – common carriers, innkeepers, possessors of land who hold it open to the public, and persons who have custody of another person under circumstances in which that other person is deprived of normal opportunities for self-protection (p. 133)

· In order for Herman to have had a duty, there must have been a special relationship – Herman must have had custody over Harper and Harper must have been deprived of opportunity for self-protection

· This is not the case:

· Harper was 20 years old.  He was enough of an adult to have realized that diving off headfirst into the water may not have been a good idea

· Harper was not particularly vulnerable, D did not hold power over Harper’s welfare

· Even though D knew the water was shallow, knowledge alone without duty to protect is insufficient to establish liability for negligence

· Policy argument:  Herman could have easily warned Harper that the water was shallow, so a cost-benefit analysis would point toward the court saying that there was a duty.  So why does the court not establish a duty to rescue?  Courts do not want to force a duty to rescue because they don’t want to endanger more people.  These were the easy cases, but there are tons of scenarios where a duty to rescue would endanger the rescuers themselves.  No requirement to act in a heroic fashion.

· Epstein: the court system cannot violate individual autonomy, even though morally people should rescue if they can.  Libertarian justification.

b. non-negligent injury

· Maldonado – p. 135 – duty to rescue when the actor knows or has reason to know that his conduct has caused the harm to the victim as to make him helpless and in need of rescue
· Restatement 322
c. non-negligent risk

· Simonsen/Menu/Tresemer – one who has done an act and then realizes that it created a risk of causing physical harm to another is under a duty to exercise due care to prevent the risk from occurring even though at the time the actor had no reason to believe that his act would create such a risk (p. 137)
· Restatement 321
d. reliance

· Morgan/Mixon/Santy  (p. 137) liability should exist if the plaintiff can establish that the victim relied upon a promise and would have acted differently without it
B. Relationship

1. Flateau (invitee) Supp. p. 378

· P was invited into D’s house for dinner

· P had asked to stay overnight but D said no

· P alleges he was in vulnerable position – sick, dizzy, etc.

· D basically shoves P out the door, knowing that he was not feeling well at all – P was unable to hold the reins of his horses

· P nearly freezes to death 

· In general, no duty

· But, no case precedent for the facts of the present case

· There is something more at issue above the general no duty rule

· P was in D’s house as a guest, and moreover was there on business.  

· In Yania, P had all his faculties and was just stupid.  In this case, P was sick and vulnerable.

· Court holds that because there was a special relationship and P was vulnerable, D had a duty to provide care.

2. Farwell (social venture) (p. 137)
· Special relationship between Siegrist and Farwell – they were friends 

· articulates an exception to the general rule (a nonmonetary exception)

· two specific justifications for finding duty:

a. partial rescue: Siegrist drove Farwell around and put an ice pack on his head

b. the two were on a social venture – implicit in such a common undertaking is the understanding that one will provide help to the other if he is in peril

· dissenting opinion stresses that there is no authority who determines that social ventures give rise to a duty to rescue

a. in order for there to be a special relationship in these types of co-ventures, they have to embark upon a hazardous undertaking in which there was an explicit or implicit risk and parties rely on each other to help if there’s trouble

b. dissenting judges did not see Siegrist’s and Farwell’s venture as inherently hazardous (they were just trying to pick up girls)

a. Restatement 324 – p. 141 – a person who takes charge of another who is helpless is subject to liability for failing to exercise reasonable care
b. Ronald M (p. 141) P was one of ten kids riding around in a car, some of whom were drinking and taking drugs. Suit was brought against members of the group who had not been under the influence for their alleged failure to restrain the driver before his negligence injured others in the group.  The court affirmed the granting of summary judgment for the defendant – no liability.  
· Distinct from Farwell: the defendants are all minors, they were not engaging in substance use (they were the good kids - unlike Siegrist)

· partial rescue component is absent in this case – defendants did not take control over P

C. Medical

1. Hurley (p. 372 Supp.)
· Doctor basically refused to help victim

· Doctor was previously the family’s physician – he knew the victim

· No apparent reason for why the doctor won’t help the victim

· Even when offered cash doc refused

· Court holds that doc had no duty to rescue

· Statute: in order to practice medicine you have to be licensed. But even if you have the license you do NOT have to use it if you don’t want to.

· The statute is a preventative, not a compulsive measure

· there is something counterintuitive about the rule in Hurley because doctors are there to help people!

· POLICY: But maybe there is another angle: do we really want to require doctors to help everyone whenever they come across a victim?  It would be a huge pain for them – they should be able to enjoy a certain amount of autonomy.  Otherwise the work would be endless and a lot of bitterness would ensue.  

· “take charge” exception – if doc takes charge of a case, he assumes a duty (analogous to Farwell’s partial rescue exception)

2. Childs (p. 373 Supp)
· P came into ER in labor 

· Nurse called ER doc, who made some communication (disputed) that P should call her own doctor or go to him

· Nurse told P to go to her own doctor

· did the ER doctor take charge?

· The court says no.  

· The essence of the doctor-patient relationship is contractual – ER doc did not establish a contract with P ( no duty.

· This level of conduct does not constitute “taking charge”

· There was no common law duty to take care of patients

· There can still be compensation for P because there are separate causes of action against the nurse and the hospital

3. POLICY: Medical Treatment Act – p. 377 Supp – in 1985 Congress enacted the policy requiring all Medicare funded hospitals to screen any patient who comes in for emergency conditions.  If the patient has an emergency condition, the facility must provide stabilizing treatment.  Congress was concerned that hospitals were turning away people who could not pay for medical treatment.  Creates a private cause of action for anyone injured by a violation of the act. The act disposes of the result in Childs – the physician is under an obligation to treat a patient who comes in for emergency service.  Legislation overrides the common law prescription.  Statutory duty to rescue.
· people don’t have insurance – they go to ER because they can’t afford preventative care.  

4. Vermont statute (CB p. 155, note 6)
· it’s a crime not to rescue in Vermont – good Samaritan statute

· yet, the fine for violating the statute is only $100
· in Vermont we think rescue is a good thing
· shields rescuers from liability unless actions are grossly negligent
· legislature was attempting to soften the ‘no duty to rescue’ rule
IV. Conclusion

A. Moch – p. 143
· P alleged that water company’s failure to provide adequate water permitted water to spread to P’s warehouse, destroying it.

· Looked at from a MacPherson perspective, we would expect liability (D had contract with city)
· But Cardozo distinguishes MacPherson from Moch – what the plaintiff wants in Moch is a benefit whereas in MacPherson the plaintiff wants protection from a risk

· Court holds that D is not liable

· Crux: its one thing to say don’t expose me to a risk, but another to say give me the benefits of your efforts.  People don’t have a right to a benefit, but they do have a right to being protected from a risk.
Government Duty: 
I. Tort/State Law

A. Police

1. Riss (GENERAL RULE) – p. 226
· P had sought police protection from her ex boyfriend who was stalking and threatening her

· Court says police are not liable – no duty to rescue

· Issue of resource allocation: court does not want to get into the business allocating city resources – that’s for the legislature

· As a general rule, there is no police deployment with respect to individuals

· Court does not want to be in charge of the deployment practices of NYPD

· Dissent argues that its not a resource allocation problem because courts hold other divisions of municipalities liable for other kinds of -city services (highways); also, causation is also an issue to consider, regardless of duty

2. Schuster (informant), p. 227, 230

· police undertook responsibilities to particular member and then exposed him without adequate protection to risk which materialized into loss

· special relationship between police and informant

· police had a duty to respond to Schuster’s request for protection

· obligation to protect informants – they are exposing themselves to risk in order to help the police

· distinct from Riss – in Riss the police did not single out the victim; here they did
3. Sorichetti (order) p. 230

- direct assurance from police officer of protection

- legal system put on notice that perp was dangerous (history of violent behavior) – court had issued protective orders

- victim relies on protective orders – you feel like the police should protect you!

- same as general reliance giving rise to duty

4. Florence (crossing) – p. 233

· police undertook to provide school crossing guard whenever regular guard was ill

· mom saw he regular guard every day for two weeks

· first day mom did not accompany child the guard was absent and the police were not there as a substitute; child struck by car
· court held the police liable – they had a duty because they made a promise

5. Cuffy test, p. 231

· Cuffys sought police protection from their downstairs neighbors, the Aitkins

· After Aitkins attacked Cuffy the police said that they would make an arrest the next morning

· The next evening the Aitkins attacked visiting Cuffy son and Mrs. Cuffy and another son who lived in the home

· In the interim the police had done nothing

· General rule is no tort duty to provide police protection, but court recognized an exception in cases of special relationship.  Court sets a 4 pronged test, elements must be met in order for police to have duty to rescue:

1. assumption by the municipality through promises or action of an affirmative duty to act on behalf of the party who was injured

2. knowledge on the part of the municipality’s agents that inaction could lead to harm

3. some form of direct contact between the municipality’s agents and the injured party

4. the party’s justifiable reliance on the municipality’s undertaking

· court denied visiting son recovery because he did not have direct contact with or reliance on the municipality’s promise

· other Cuffys denied recovery because by the evening, when the harm occurred, they were no longer relying on the police’s promise to respond that morning

· teeth of the test depends upon interpretation – its not fair that the other Cuffys had no recovery because the police failed to respond in the morning like they said they would.  

· Application of Cuffy test in Mastroianni (p. 231) – four prongs satisfied( police had a duty

· Application to Florence – parent can make direct contact for a child in order to satisfy the third prong

6. Davidson (CA) – p. 230
· looks like Schuster’s case, but the victim was not an informant

· police staking out Laundromat

· police had hoped to be able to arrest perp before he hurt anyone

· victim did not know police were watching – therefore even though the police were using him he could not have been relying upon their protection( no duty

B. Public Transportation

1. Weiner (GENERAL RULE) – p. 232
· subway assault on plaintiff where no attendant or guard was present

· court holds that subway authority had no duty to protect a person on its premises from a third person absent facts establishing a special relationship between the authority and the person assaulted

· this case is like the police cases rather than common carrier cases because of the third party perp; also the resource allocation argument from Riss – it’s a legislative decision not for the courts

· Crossland (p. 232) - employee witnessed attack on plaintiff and failed to summon assistance even though he could have done so without personal risk; court rules the employee had a duty – distinguished from Weiner because the facts were so hideous and the employee was so morally repugnant
· Clinger (p. 232) – plaintiff raped behind construction materials including a large metal plate in subway tunnel; court ruled that there was no duty because the act was overwhelmingly governmental
2. Lopez (CA) 

· different from NY jurisprudence – no distinction between private and public common carriers

· bus driver for public transit system failed to take any action to assist plaintiffs when a fight broke out on the bus

· court held that driver had a duty – custodial relationship – statute required “utmost care and duty”

· the court is not putting this case in the NY police category (even though it’s a public bus), but rather in the common carrier category where there is always a duty

C. 911 calls

1. DeLong (p. 232) operator’s assurance as an assumption of duty
· Merced – injured party did not have direct contact with municipality( no duty
· Kircher – no special relationship because the victim had not been in direct contact with the police and had not relied on a promise that help was coming
D. School

1. Hoyem (p. 233)
· kid slipped away from school and was run over

· court held school liable – owed a duty of care in supervising the kid

· bad kids protections rule

2. Pratt

· kid run over while crossing a street after being dropped off at designated bus stop

· school had no duty – not required to have door to door service

· parents expected to pick up kids at bus stop when they know there is  busy intersection

3. Ernest

· kid released from school on foot before all the buses had left – in express violation of school’s own policy

· court held that school had a duty – kid was released to a hazardous setting of its own making unlike in Pratt 
II. Federal Law

A. Thurman (Supp. p. 388) - police/equal protection

· 14th Amendment due process and equal protection clauses

· 42 USC §1983 provides a private cause of action for deprivation of constitutional rights against state officials in their professional capacity

· P’s allegation of lack of police protection 

· Ms. Thurman repeatedly asked for protection from her ex husband for herself and her son

· Allegation that city of Torrington has engaged in a pattern of lesser protection for abused women and children ( the issue to decide then is there was a violation of Thurman’s right to equal protection under 14th amendment (p. 391) – gender discrimination

· Court denies D’s argument that equal protection clause is limited to racial discrimination

· Historically, the state did not want to intervene in private family matters, but times have changed

· Holding: Tracy’s claim not denied, though son’s claim is denied. The son does not have an equal protection claim because there is no pattern as to his, while there is to Tracy

B. DeShaney (Supp p. 395)
· social services/due process

· P claims that social services failed to protect Joshua DeShaney 
· Rehnquist writes the majority opinion – the due process clause is a limitation of the state’s power to act, not as a guarantee of minimum levels of safety and security
· P relies on Youngberg and Estelle which say that the state is required to provide basic subsistence to prisoners
· The court distinguishes this case – Joshua was not in the state’s custody
· Court does not want to allocate Wisconsin’s resources – that is for the state legislature (same as in Riss – not up to courts – political issue will play out)
· Holding: state not liable
· Dissent: the state had taken action regarding Joshua – partial rescue issue (majority dismisses this as a claim under state tort law which is not a constitutional issue)
· Dissent analogizes Joshua to Youngberg and Estelle – he was an implicit prisoner of the state; the state set up the system and then failed to act for Joshua
· The standard is not negligence, but deliberate and callous nonfeasance 
Landowners and Occupiers/ Premises Liability: 
I. Review Memo I

· possessor has the land; entrant enters the property

· what duty does the possessor have to the entrant?

· Three categories: trespasser, licensee, invitee; 

· Trespasser: unwanted on possessor’s land; duty not to wantonly or willfully harm a trespasser, and to warn of any known artificial risk. NOT owed the general duty of reasonable conduct
· Licensee: traditionally, social guests; same duty as owed to trespassers, as well as  duty to warn or make safe dangerous activities and conditions that are not obvious. Key is that there is only a duty to warn against unknown hazards, not a general duty to make the premises safe. Licensee must accept the premises in the same condition as the occupier
· Invitee: owed ordinary standard of due care. Invitees traditionally enter premises for monetary benefit of possessors. highest duty – must warn of known dangers and take precautions to remove any unknown dangers. Must inspect the premises and make sure they are safe. Classic example is customer in a store. Public invitees (general invitation to the public) owed same duty (they don’t come onto land for material benefit) 

II. General

A. Condition

1. Carter (traditional), p. 190

· Kinneys hosted a bible study group at their house and is injured
· Carters go to Kinneys house

· Mr. Carter slips on patch of ice in driveway

· Carter is a licensee because he was a social guest; Kinneys were not receiving any benefit from Carter’s presence in their house

· Court refuses to deem Carter an invitee – there was not a public invitation because it was limited in scope to the bible study group

· Plaintiff argues that Kinneys were receiving a benefit in the sharing of ideas – but court identifies this intangible benefits idea as the hallmark of licensee’s permission to enter (p. 193)
· Court affirmed summary judgment for Ds
· Categories keep predictability – easier for juries to assess liability

2. Heins (modern), p. 197

· court throws away the categories

· Heins going to visit his daughter on her lunch break at the hospital

· P tries to wiggle into invitee category by saying he went to the hospital to discuss playing Santa

· But P is labeled a licensee according to the traditional doctrine because on this visit he was purely a social guest

· Court sees that the distinction is completely unfair in such fact-based analyses – goes against modern social mores 

· The categories are relics of feudalism and we don’t need them in an urban industrial society

· Court holds hat owners and occupiers only have the duty to exercise reasonable care in the maintenance of their premises for lawful visitors  

a. foreeability test p. 201
i. the foreseeability of possibility of harm

ii. the purpose for which the entrant entered the premises

iii. the time, manner, and circumstances under which the entrant entered the premises

iv. the use to which the premises are put or expected to be put 

v. the reasonableness of the inspection, repair, or warning

vi. the opportunity and ease of repair or correction or giving of the warning

vii. the burden on the land occupier and/or community in terms of inconvenience or cost in providing adequate protection

3. Rowland (Rabin, TS) POLICY
· rejection of categories

· misfeasance v. nonfeasance – duty to licensee is nonfeasance (I’m not consciously doing anything harmful to you when you come over)

· hypothesizes the justification for allocating the loss to the possessor – insurance rationale: loss-spreading – by allocating liability to the possessor he has incentive to get renter’s insurance 

B. Activity

1. Brit, p. 195

· salesperson labeled licensee
· court rejected claim
· Bowers: reasonable care owed to licensee (overruled Britt)
2. §341 restatement (p. 196)  – RULE – extends liability to licensees for failure to carry on activities with due care, if but only if, the occupier should expect that the licensee will not discover or realize the danger, and the licensee does know or has reason to know of the activities and the risks involved.
C. Open and Obvious – lessens the duty of due care with respect to the invitee; however, might encourage possessors to not fix dangerous conditions but just make them open and obvious
1. Tharp – p. 195 – P injured on open and obvious slope; court does not want to encourage dangerous conditions – liability exists; comparative negligence would apply if jury finds both parties failed to take reasonable care
2. Michalski – p. 195 – court imposed a duty where a customer tripped over a pallet extending from a forklift in Home Depot, even though it was open and obvious
3. §343 Restatement (p. 195) – possessor not liable to invitees for harm from obvious dangers unless the possessor should anticipate the harm despite such knowledge or obviousness
D. Outside Premises

· Possessor on premises, entrant not on premises 

· The condition on the premises has an effect on the person not on the premises

2. §368 restatement  (p. 205) - liability for possessors who create artificial conditions so near an existing highway that they realize or should realize that it involves an unreasonable risk of harm to travelers using due care on that highway
3. Largosa – p. 205 – D conducting bungee jumping business close to a busy highway; P was cutoff by unknown driver who as gaping at jumpers, and P was forced to hit the divider; court denied D had a duty because business did not impose a foreseeable danger to plaintiff on highway
· court takes the general tort duty route instead of premises liability route
III. Context

A. Children

1. Holland – p. 196 (boy injured by freight train)
Restatement §339 (p. 196) – possessor subject to liability for physical harm to children trespassing thereon caused by an artificial condition upon the land if:
(a.) place where condition exists is one upon which the possessor knows or has reason to know that children are likely to trespass, and

(b.) condition is one of which possessor knows or has reason to know and which he realizes or should realize will involve an unreasonable risk of death or serious bodily harm to such children, and

(c.) the children because of their youth do not discover the condition or realize the risk involved in intermeddling with it or in coming within the area made dangerous by it, and

(d.) the utility to the possessor of maintaining the condition and the burden of eliminating the danger are slight as compared with the risk to the children involved, and

(e.) the possessor fails to exercise reasonable care to eliminate the danger or otherwise protect the children 

- P does not qualify for the exception because a moving train is so obviously dangerous that a nine year old should have known the risk

2. United Zinc (minority view) – p. 403 supp.
· Justice Holmes refuses to distinguish between child and adult trespassers

· Under §339 test, there should be liability, but the majority refuses

· Take the dissent as more indicative as to how child trespass cases are generally decided today

B. Landlord/Tenant

1. Sargent/Putnam (p. 204)
· a tenant is a possessor, except for common areas of the building which the landlord has control over

· Sargent: landlord liable in tort only if injury is attributable to a hidden danger

· Putnam: overturns earlier view and imposed a duty where a promise had been made – landlord will retain ownership of the property as well as the fact that landlord is generally wealthier than tenant

C. Security Liability

· business invitees owed a duty of reasonable conduct

· what is the business owner obligated to do regarding the safety and well-being of its customers?

1. general

Walmart (p. 206) – P mugged in parking lot of Sam’s Club; does reasonable conduct include security in the parking lot?
Four tests:

a. specific harm 
b. prior similar incidents

c. totality of the circumstances – most common test – foreseeability 

d. balancing test (court adopts) – combination of prior incidents and totality of the circumstances 

· P loses

· Public policy rationale for adopting balancing test – court is concerned about burdening defendants with security costs 

· Sharm/Williams/Ianelli (p. 212)
· Sharon – court concluded that occurrence was not foreseeable
· Williams – no duty to provide care to customer hurt in robbery
· Ianelli – duty of care for one set of customers attacked by a second group of rowdy customers
*important to distinguish between duty and reasonable conduct – duty may be owed to a category of persons, and then jury must decide if defendant had reasonable conduct according to fact and circumstances
2. Resisting 

· Boyd (p. 212) – bank teller refused to comply with robber and robber then killed customer; court holds there is no duty to give into demands of robbers – court doesn’t want to give criminals incentive to rob banks 
· KFC – cashier did not comply immediately with robber’s demand; customer taken hostage feared being killed but was not physically harmed; lower court found cashier had a duty, but appeals court reversed and granted summary judgment for D saying robbers were unpredictable, right to defend property, etc.
· Appeals court dissenters – objected to absolute nature of the holding, reasonableness of proprietor’s response to the act was a jury question
VI. Legal Injury
Direct Emotional Injury: 
1. Zone of Danger

2. Severe emotional distress
I. General (including physical consequences)
· historically, plaintiffs could bring claims for emotional injuries that were consequences of physical injuries

· physical invasion (without actual touching) could also give rise to emotional injury claims

· (inner circle) physical impact(zone of danger(foreseeability

· zone of danger – actor does something which places the victim in zone of danger (majority view)

· requirement that the response be severe emotional distress (the vast bulk of cases require some physical consequences related to the emotional harm)

B. Mitchell (touching requirement – overturned in Battalla), p. 418 Supp. 

1. principle claim is for emotional distress

2. defendant’s horses came so close to plaintiff that she stood between the horses heads when they were stopped

3. plaintiff is so emotionally traumatized that she suffers a miscarriage

4. court holds true to the physical impact rule – no physical impact, no legal injury

5. justification for not spreading the scope of liability – don’t want flood of litigation, fraud, speculation – its much harder to prove an emotional injury than a physical one
C. Falzone (no touching) – zone of danger (p. 261)

· near-auto accident, plaintiff sues for fright

· court overturns ruling in Ward – that ruling doesn’t hold for three reasons (p. 263)

· the impact requirement had led to ridiculous results (dust in eye)

· courts have to deal with fraud and speculation all the time anyway

· other jurisdictions that have adopted the rule have not been flooded with litigation – plaintiffs still have to prove all the other elements of a tort; must be a reasonable fear of immediate injury with some physical manifestation of the emotional injury

· holding: reversed for plaintiff
D. Limitations

1. Hummana/Wagner (Florida) – insistence on impact
2. Wooden/Lawson (p. 266) Lawson overrules Wooden. Plane crash near Ps – court holds Ps have no claim for emotional injury. We don’t want to have to pay damages for ‘eggshell psyches’
II. Impending Death

A. Airline: McDonnell/Quill
1. McDonnell – p. 268 – recovery allowed when plaintiff was aware of impending death or injury even if the period of awareness was very short (two cases – fact specific nature matters)

2. Quill – court upheld award to passenger in plane that plunged and went into tailspin before pilots regained control 
B. Nonairline: Beynon/Ghotra/Sander
· Beynon – p. 269 – plaintiff sued for decedent’s pre-impact fright before crash; awarded $140,000 per second of fright.  Is this what the Mitchell court was worried about?

· Sander – failure to detect cervical cancer until it was too late to save decedent; awarded $1 million for her emotional injury

· Ghotra – victim was conscious and survived for ten seconds after the accident – not an appreciable length of time
III. Solely Emotional

A. Metro-North (p. 270)
· US Supreme Court case

· Victim exposed to asbestos

· Question –can victim recover for emotional distress of the fear of getting cancer without manifestations of the disease?

· Holding – no.  ruled for defendant

· Plaintiff is trying to make this into a physical impact case – he was touched by the dust

· Does not satisfy the immediacy requirement of the zone of danger test

· Court rejects physical impact argument – the physical impact must be something more than the likelihood of some injury in the future

· Court is concerned about the vast amount of carcinogens that over the years people have been exposed to – worried about the flood

· Concurrence – even if it satisfies physical impact, plaintiff has not satisfied severe emotional injury requirement
B. Gammon, p. 278

· P’s father dies in hospital

· P asked D funeral home to make arrangements

· P received a bag that was supposedly personal effects but which contained a bloodied leg severed below the knee and bluish in color

· P sues for severe emotional distress

· Court does not want to decide the case under doctrine of negligently handled bodies

· Court does away with zone of danger test

· Court looks at foreseeability – physical and emotional abilities are now on the same footing

· Ordinary sensitive person standard (not thin eggshell skull rule)

· Its perfectly foreseeable that such a mishandled body would produce emotional distress in family member
C. HIV cases: Williamson/Chizmer
Williamson – p. 277 – P trash collector stuck by a used needle; court rejected a requirement of actual exposure to HIV, in essence rejecting a zone of danger requirement; “reasonable person” test; public policy – court wanted to reduce ignorance about AIDS

Chizmer – doc incorrectly and negligently informed P that she was HIV positive; court upheld P’s claim for severe emotional distress; 
D. “Severe distress”: Sullivan – p. 282
· Ps stood across the street as their house burned

· Court holds Ps to physical consequence test – P’s physical manifestations (nightmares, upset stomach, weepy) not enough
Indirect Negligent Infliction of Emotional Injury: 

On Exam: do three analyses:

Zone of danger

Dillon/Portee

General foreseeability/Hawaii
I. Intro: “Direct”/”Indirect”

· indirect victim making a claim of her distress from having witnessed an event

· also a zone of danger test – P must also be in the zone of danger even if he is not the one who is injured
B. Carey/ Burgess – p. 294 – father as bystander
C. Huggins – p. 295 
· parents followed incorrect directions on label and gave overdose to child

· parents’ claim rejected – not direct victim

II. Zone of Danger (majority)

Bystander will only be able to recover by satisfying following requirements:

1. close relative of victim

2. within the zone of danger

3. contemporaneous observation of the accident

4. suffered severe emotional injury

B. Johnson

· p. 291

· baby Kawana abducted from D hospital after Mom went home

· baby eventually found

· P parents sue for indirect emotional injury

· Question: should court allow such a claim to go forward in this type of situation

· No – there is no duty from the hospital to the parents

· Its clear that there is a duty owed to the child, but parents can’t piggyback on their child’s claim

· Court refers to Palsgraf, in which Cardozo said P could not piggyback on package-carrier’s claim

· In order to receive compensation, P had to be in the zone of danger

· Policy – court doesn’t want parents to be able to sue for anything that happens to their kids (court realizes that parents are traumatized by injuries to their children)

· Holding for D hospital

· Dissent: flood of litigation is not likely because interference with the right of custody are not common; Kalina is distinguishable because that was not a case of custodial rights
1. Oresky – p. 295

· P sisters placed mom in nursing home

· P alleged that all parties knew Mom had Alzheimers’s

· Mom disappeared
· Court rejected Ps’ claim – Bovsun did not apply because Ps were not in the zone of danger, nor had their alleged emotional injuries resulted from contemporaneous observation of serious physical injury or death caused by D’s negligence 
III. Dillon/Portee (minority) p. 284
· Dillon test: CA Supreme Court identified three factors which would determine whether an emotional injury would be compensable because “foreseeable”

a. P located near scene of accident

b. Sensory perception of the accident

c. P and victim closely related

B. Portee – court adopts Dillon, but adds a fourth requirement – death or serious injury of victim as a result of the accident
· Thing – p. 287 – three factors in Dillon as defining elements, not guidelines; mother neither heard nor saw accident involving her child but was told about it; no compensation (no sensory perception with respect to the accident)( the Dillon test is not that broad – courts use discretion
Zone of danger (most restrictive)

Dillon/Portee 

Foreseeability (least restrictive)
C. Proximity

1. Scherr – p. 286 – P saw on TV the fire in the hotel where her husband was, although she did not know if he was there at that moment; court denied recovery because P failed to come within the sensory perception requirement; court concludes media age should not expand scope of liability 
2. Marzolf – p. 289 – close relatives come by scene of accident shortly after it happened; sensory perception can be satisfied
3. Stockdale – sensory perception cannot be satisfied when too much time has passed – qualitative distinction between viewing the consequences of an accident and actually viewing the accident take place or seeing it shortly afterward
D. “Serious” Injury

1. direct victim

· Barnhill – p. 286 – compensation for mistake?  No – would reasonable person believe mother would be seriously injured?
· Barnes – mom reasonably but mistakenly thought her child had been horribly injured; mother dies next day; court denies recovery
2. indirect victim

· Sell – p. 287 – mother was mistakenly told son was dead for two days; court denies recovery
E. Relationship

1. Elden – p. 289 – lifelong companions; court draws distinction between cohabitation and married couple; recovery denied.  Dissent attacks the policy rationale (disenfranchisement of a large category of citizens)
2. Dunphy – standard to test the relationship in each case, not a bright line test like marriage/no marriage
3. Leong (Ha.) – p. 297 – allowed to recover
IV. Hawaii (foreseeability) p. 296
· foreseeability standard – no rule; much more liberal in allowing recovery for indirect emotional injuries than other states

· Rodriguez (property) – house burning down, court allowed recovery
· Lubnar
· Cambell/Ronin (animal) – recovery for severe emotional distress hen dog died from D’s negligence
· Kelley/Masaki (proximity) – from Hawaii to CA is too far in proximity; no recovery
· Legal Response

V. Finley Excerpt

· p. 419 Supp

· the way the law and judges who make the law deal with emotional injury claims has a gender element

· more likely that a female victim will be compensated for emotional injury, and compensated higher than a male

· justification for compensation along gender lines – women more often judged by their physical appearance than men; if a woman is disfigured she is more likely to be emotionally traumatized

VII. Negligence: The Affirmative Defenses
Contributory/Comparative Negligence: 

I. Contributory Neg.

A. Rule

· accidents are a mix of actions on the part of the ‘actor’ and the ‘victim’

· the effect in common law was if D is able to sustain an argument for contributory negligence,  P loses the case.  Seems harsh.  Courts never did like this doctrine; juries really did not like it, although judges were a bit more hardheaded.  
B. Exceptions

1 activity

· rescue – likely to be a risky endeavor; D would argue contributory negligence, thereby P would lose.  Courts hated this – rescuers were the good guys.
2 statutory – p. 436

- D violates statute that protected a certain group of people
· Chianini (minority) – if the statute is designed to protect P, then D should not be able to use contributory negl. 
· Feishamel – the statute not enacted for the protection of a definite class of persons for an action which they are incapable of avoiding – D can use contributory neg.
3 reckless activity – once D crosses the line to recklessness instead of negligence, he cannot use contributory neg. as an affirmative defense; however, if victim was also acting reckless, then D can use contributory recklessness defense 

4 last clear chance – timing issue; victim does something unreasonable, actor comes along and injures victim; if D had the last clear chance of avoiding the accident then D cannot make out contributory neg.
5 refusal to impute – Continental Auto Leasing v. Campbell (p. 438)
· Cont. ( Kamman ( Sheperd

· Court will not impute contributory negligence
6 Jury

· when juries got instructions regarding contributory negligence, they didn’t follow it (jury nullification)
· if the jury found contributory negligence, they would still find for the plaintiff and simply reduce the amount of damages… which is why we went to:

II. Comparative Neg. – p. 440

· measures the degree of culpability of the actor and the victim

· victim 2% culpable, actor 98% negligent
A.    Pure

· P’s proportion of fault reduces her damages. 

· P has $100,000 in injuries. Court determines P’s negligence was 60% responsible for the accident, while D’s was 40%. P collects $40,000 (40%) under pure comparative negligence system 
B. Modified

· Works the same way, except P only receives damages if her proportion of responsibility is less than, or in some jurisdictions, less than or equal to, defendant’s. 
· Rationale – Plaintiffs who are more responsible for the accident than defendants should not receive any compensation.

Assumption of Risk: 

       I.           Three basic criteria:

1. plaintiff must have knowledge of the specific risk

2. plaintiff must appreciate the danger involved

3. plaintiff must voluntarily encounter the risk
· courts are very careful to protect victims – they don’t want plaintiffs to be tricked
A.   Express

· there is a contract, usually written, although can be verbal
B. Implied

· nothing written, but P is aware of the danger

· at some point, P has to witness the events and have some cognition of the risk level
II. Express Agreements

A. Context/Activity

1.      Dalury (Tunkl factors) – p. 461 
· express contract, paternalistic matter of public policy

· Dalury signed standard for releasing ski resort from any and all liability

· Dalury hurt by a metal pole protruding from the snow

· Court agrees with D that release was quite clear in its terms

· But court holds the agreement is unenforceable because it violates public policy

· Court uses Tunkl factors – p. 462: an agreement is invalid if it exhibits some or all of the following characteristics: (court will not allow affirmative defense of assumption of risk)
1. suitableness of business for regulation
2. importance of service to public

3. service open to public

4. bargaining strength of parties

5. whether agreement is in the form of standard adhesion contract

6. whether the victim is under control of the party offering the contract

· Contexts in which courts have invalidated these agreements – classic release for a sports activity; usually no bargaining power for participants – if they want to play they have to sign the form; is there an alternative to signing the form?

· Distinction from Jones – no duty to the public involved in air service for a parachute jump

· Court in Dalury articulates a totality of circumstances test because Tunkl asserts that the activity must be a necessity

· Is Killington a public enterprise? Not really, but the aggregate of the private transactions make up a public identity

· POLICY: Court stresses that only Killington has the ability to prevent this kind of accident from happening – loss spreading idea – pass on costs to thousands of customers 

· A skier on the premises is a business invitee – there is a duty to make the premises safe; should not be able to contract yourself out of this duty

· Holding: for P

a. Spencer/Hamlin – p. 465 – Spencer: court applied Dalury to void a release that P had signed to compete in a “ski bum” race series held at D’s ski area. Hamelin: P sued D (factory), contract between D and T Co. D sought indemnity from T under the contract. Court upheld the contract despite T’s claim that the contract violated public policy by discouraging D’s due care.  D still has incentive to keep its premises reasonably safe.
2. Leon – p. 466 – P signed release at health club, sauna bench broke and

injured him, court found the release did not bar P’s recovery. P could not have appreciated the risk that the bench would break – there could be no assumed risk. Also, the release was ineffective because it had been placed between two parts that dealt with the risk of exercise without saying it was meant to insulate against the club’s own negligence. Generally courts don’t like these types of agreements.
                                        3.    Children – Scott/Dilallo/Zivich –  general rule: courts assert need to protect minors

warranted a rule that minors be able to get out of any release.

- Zivich – p. 467 – court did allow exculpation from liability; nonprofit organizations are different – we want kids to be involved in soccer leagues and we don’t want them to have to be liable for kids injuries.
B. Drafting the contract

1. Krazek – p. 467 – general rule that agreements must be unambiguous; P went on rafting trip and signed a release that rafting company would not be liable for any injuries; rafter guide ordered rafters into the river during a hail storm. P was injured. P’s claim was a negligence claim, which the release did not specify was included in the exculpation of liability. The court concluded that the contract covered negligence liability by saying P waives a claim “of every kind and nature whatsoever.” This includes negligence. Holding for D.
2. Kissick – p. 468 – passengers signed releases saying they would not sue for negligence. Plain crashes. Decedents’ families sued – court said the agreement did not bar suits for death.
C. Intermediate



- sign posted stating the risks



- there’s something in writing, but you haven’t signed anything



- in order for the writing to actually stick, the courts want proof that the person read the “contract”



- note 11, p. 468 – no trickery – you actually have to give up your right.



- Supp. p. 429 – baseball ticket has intermediate contract on the back. The language must satisfy the requirements of the express agreements



- supp. p. 428 – canoe rental release; the question is: how broadly can “further responsibility” be defined? The point is that this is ambiguous at best. It doesn’t say anything about liability. What is the lay person supposed to infer from this? It’s poorly drafted – doesn’t clearly let the consumer know that he or she can’t bring a suit.



Elements:




1. it must be legible




2. placed in a position that will come to the attention of the customer




3. seen by the customer




4. if on a ticket, it must be a situation in which it would be expected

III. Implied

A. Dangerous Activity - Murphy – p. 469
· No contract, no written words
· Patrons assume the risk of the activity
· Most famous implied assumption of risk case ever – Cardozo opinion
· P was a healthy young guy, with his friends, watched others on the Flopper get bounced around
· Cardozo thinks P was a thrill seeker
· P claims he stepped onto the ride and there was a sudden jerk and he fell hard 
· Cardozo says P got exactly what he paid for – he got flopped
· Tort Stories: this is a dangerous ride! Conveyor belt running at 7mph. Cardozo oversimplifies the image.  Cony Island during this period was filled with all kinds of thrill seeking games, stands, rides, etc.  A place for the young vigorous types. Not for Cardozo.  There was another case involving a different ride, where plaintiffs fell off wooden horse after the stirrups broke.  The court (including Cardozo) held that the park was liable because the fun did not come from being thrown off the horse
· The plaintiff tries to make the argument that there was extra risk in the ride. Sudden jerk was not expected – supposed to be more constant. Also, P asserts that he fell upon wood and not padding.  Cardozo rejects this because the P’s complaint does not assert this, but only that D’s negligence is based upon a sharp and sudden jerk.
· Courts won’t allow implied assumption of risk in cases where the inherent nature of the game is too dangerous – if there was a Spiked Flopper, there would have been liability.
B.     Sports Participation

2. Knight (vigorous participation) – p. 472 – friends playing football; no rules were explicitly discussed before the game; D knocked P over from behind while defending on a pass play and stepped on her hand injuring it. Court denied liability – football normally includes accidental careless behavior. Exception: liability would only flow if D intentionally injured another player or was so reckless as to be totally outside the range of the ordinary activity.
3. Crawn – no liability – want to encourage recreational sports
4. Freeman – D drunken skier – does not satisfy assumption of risk. P could not assume the risk of a drunken skier on the slopes. 
5. Connelly – court denied recovery for P who ran into a tower that supported the ski lift. Juxtaposed with Dalury: in that case the risk was not inherent. Here it was.
6. Lestina (negligence standard) – p. 473 – soccer injury
E. Baseball Spectators

1. Davidoff – p. 475 – minor plaintiff sitting in first row behind first base at Shea Stadium; P injured by a foul ball; court affirmed summary judgment for defendant – no duty to protect 
2. Neinstein – imposing a duty to protect would require owners to place all spectators behind a protective screen or raise ticket prices in order to cover the cost of compensating those hurt. Court don’t want to ‘price out’ people from baseball
3. Legislation – limiting liability of team and stadium owners
VIII. Intentional Torts
Assault and Battery: 

I. PFC

· Battery PFC: p. 65 supp. 

1. an act done by the defendant

2. done with the forbidden intent to bring about a contact with a person

3. harmful or offensive contact occurs with the person of another (personhood extends to objects that you are holding or wearing)

4. resulting from or caused by defendant’s act

5. contact is unconsented
II. Definitions

A. Battery – objective test (reasonable person standard) of harmful or offensive touching; facts and circumstances important
· “offensive”: Vitale (p. 875)

· patient’s son held power of attorney over mother and consented to two specific surgeons to operate on her
· a third surgeon, who the son did not like, ended up performing the operation
· son would not have consented to the third surgeon
· third surgeon performs operation as required – no harm from the substitution
· still, court says this was a battery because the son did not consent to the third surgeon doing the operation
· upheld a battery claim against all three surgeons
· Restatement §19: a bodily contact is offensive if it offends a reasonable sense of personal dignity

B. Assault – an act that puts someone in imminent fear of bodily injury. Victim must apprehend he will be hurt. Classic example of assault is when a person comes up and looks like he will punch you. Even if he doesn’t punch you it is still an assault. Must be an immediate threat.
C. Intent – p. 67 supp. intent to effectuate the consequence, not intent to harm. Actor intends to violate legally protected interest of another when the actor desires to cause this consequence or knows or believes that this consequence is substantially certain to occur.  If the actor knows that the consequences are certain or substantially certain to result from his action and still goes ahead, he is treated by the law as if he had in fact desired to produce the result.
- transferred intent: actor intends to hit person A but instead misses and hits B. the intent is transferred – actor is liable to B for battery.
III. Cases

A. Vosburg, p. 430 supp

· kid lightly kicks classmate on the shin under the table

· does this constitute an offensive touching? Yes because there was no other purpose for the kick.  Violation of P’s personhood – doesn’t have to be a violent violation.

· Eggshell skull rule comes in – P had pre-existing condition, D liable for the entire injury

· If this had happened on the playground it would not have been a battery because there would have been implied consent during a game that kids were playing. But it’s context specific – the kids were in the classroom.
B. Picard – p. 873 – factual dispute as to what really happened. P satisfies both assault and battery claims (they are separate); court views camera as an extension of P’s personhood. 
· court is skeptical of the damage awards
C. Fisher – p. 433 supp. 
· African American mathematician (plaintiff) attending conference in hotel

· Waiter snatches plate from P’s hand, and says “We don’t serve negros here.”

· P did not suffer fear or apprehension of physical injury – NO ASSAULT

· P was highly embarrassed and hurt by D’s conduct

· Although there was no assault, there was a battery. Flynn’s snatching of the plate from Fisher’s hand was a battery. Offensive contact – a violation of Fisher’s personhood. 

· Personal indignity is the essence for an action for battery

· Extension doctrine – the touching of the object must offend the person’s dignity
D. Alcorn – p. 875 (1872)
· disappointed litigant spat on opponent in the courthouse

· court found nominal compensatory and substantial punitive damages for P

· policy – the courts believe thatby giving some other outlet for hard feelings of victims, they can prevent self-help. We don’t want people taking revenge on each other.
Consent and Self-Defense: 

I. Consent – an affirmative defense. A right to batter because the other person consented to it. A meeting of the minds.
A. Prize fight: Hart, p. 911

· underground fight taking place
· statute prohibiting prize fighting
· majority rule – consent is no defense to an action to recover damages
· fight was not in anger
· court adopts minority rule (even though the fight was not in anger) – P consented to the fight and so must live with the consequences
· holding for D – no liability
B. Professional Football: Hackbart, p. 913

· appeals court reversed trial court’s decision which denied liability because of assumption of risk
· official player’s code and customs of the sport – players agree to a certain level of risk, but do not appreciate the risk that D would intentionally strike P
C. Medical
1. O’Brien, p. 435 supp

· P on ship from England to Boston

· P tells doc she’s already been vaccinated, but there is no mark on her arm

· She never actually objects to the doctor’s vaccination, and she took the vaccination card he gave her. She also held her arm out.

· Verbal consent not necessary – she implied her consent to the vaccination (what she alleged was a battery)

· Basic public policy – we have to prevent small pox. If we have to “batter” people into getting vaccinated then so be it. 
2. Mohr, p. 436 supp

· doc told P he would operate on right ear but instead decided to operate on her left ear
· court affirms for P - holds that P did not consent to operation on her left ear – it was a battery
· appeals court does not like the damage award that the jury gave to P – too high because the defendant doctor was acting in good faith. D still liable for battery because he violated the legally protected interest but did not have intent to harm (which is not necessary for tort of battery)
D. Sex: Barbara A.

· D attorney representing P client in her divorce case

· attorney and client have two sexual encounters
· D told her he could not get her pregnant – a big lie – she did get pregnant
· P’s claim is battery, and D’s defense is consent
· Did P consent to this level of risk? No – she consented to unprotected sex with a sterile man, not unprotected sex with a virile man
· Court finds for P – nature of the relationship (attorney-client) really disturbs the court
II. Self Defense

A. General – two requirements: reasonable and honest belief of imminent harm or danger, and exercise of reasonable force. You have a right to self defense but you can’t go too far.
· courts want to prevent escalation of violence

· if you have the ability to retreat and not fight, you have to retreat

· the privilege to use self-defense ends once the danger has passed
B. Property: Katko, p. 917

· D sets up spring-gun trap in his boarded up house (not actually a resident of the house) as self defense of property (D has been repeatedly robbed and victimized and wanted to keep people out

· P breaks into the house to rob it and is shot by the spring gun

· D says he did not mean to cause serious harm or death – majority does not buy this – it was a spring gun! Of course it is going to inflict serious bodily harm.

· The spring gun is disproportionate to the right to protect property

· Higher value of human life than property
C. Mistake: Raymond, p. 914

· you can still use self defense rule when you are mistaken, but you have to honestly and reasonably believe you were in danger

· issue in this case – was D’s belief he was in danger reasonable?

· Burglars attempt to rob D, D shoots in the air to get them away

· Crowd milling around outside

· Police officer steps out from the crowd, D shoots him in the belief that he was one of the burglars

· D was in genuine and reasonable fear for his life, even though he was mistaken about the identity of the police officer

· The consequences of the mistake fall on the victim

· Holding: new trial
D. Domestic Violence: Kelly, p. 440 supp

· D wife stabs her husband – he dies

· Common law – her use of force was not proportional to husband’s actions immediately preceding his death

· But he had abused her for years – the history of the domestic relationship makes her action more reasonable

· Doctrinally, the argument is that she should have retreated

· D wants to use expert testimony about battered woman’s syndrome to help establish a claim of self-defense

· Prosecutor paints Gladys not as a victim of domestic violence, but as a woman who simply refused to leave her husband

· Court holds that the testimony is relevant evidence although not absolute

POLICY: Is it warranted to take people’s outside/previous conditions into consideration when establishing whether their actions in self-defense were reasonable? In the 1970s and 80s public policy became aware and concerned about domestic violence – hence the Kelly decision.  But courts don’t generally like to extend doctrines, so it is unclear how far this could go.

IX. Traditional Strict Liability
I. Historical – England

A. Fletcher – “not naturally there”, p. 498

· Fletcher sues Rylands for damage to his mines

· No unreasonable conduct on Rylands’ part

· Rylands’ reservoir burst and water injured P’s mines

· Court holds Rylands strictly liable for the damage

· Court makes reference to cattle cases, where owners were held liable for damage that their cattle did in the absence of unreasonable conduct

· D Rylands’s reservoir was not naturally there

B. Rylands – “non-natural use”
· higher court – affirms for P

· Rylands’ use was non natural

· Natural use is broader – you can use an oil drill in its natural manner even though it was not naturally there
II. American Scene

- Amercan courts reject this – activity is good (remember Holmes)
A. Nation Building

1. Losee – acting industriously is a good thing as long as you are not acting unreasonably Brown – SL would be an obstacle in the way of progress and improvement
2. Turner – p. 505 – rule in Rylands predicated upon very different conditions; in Texas water is stored, unlike in England where water is everywhere; the storage of water constitutes a natural usage
3. split of authority because of 1899 Johnstown Flood; because there was no negligence, American courts began to embrace strict liability in the Rylands tradition
B. Modern View

1. Sullivan – p. 506
· D landowner employed two men to dynamite a big tree on the land

· Blast hurled a fragment of wood onto highway where it struck plaintiff and killed her

· Court focuses on P’s right more than the D’s improvement of his land

· Uses of land that are abnormally dangerous activities / ultra hazardous like dynamite blasts render the defendant strictly liable

· This case in direct opposition to Losee – that court was obsessed with improvement; the distinction between the two cases is that in Losee the activity at issue was not voluntary (manufacture of paper); here, the whole purpose of the activity was blasting a tree down

· Tremain – p. 508 – irrespective of how carefully you blast, this is an activity that is so dangerous that you should be liable to compensate the victim

· court makes distinction between direct and indirect injury – bottom p. 508. 
2. environment
a. Cities Services – p. 506 – Cities Services operated phosphate rock mine; damn broke and a billion gallons of slime escaped into creek killing countless fish and inflicting other damages; court held D strictly liable
· negative externality – the dangerous activity has a negative external effect that the D hadn’t taken into account for and therefore is liable for

· pollution is a quintessential negative externality – polluter must factor in the costs of his activities
b. Ventron – NJ Dept. Environmental protection sued companies for their mercury pollution over 50 years; court holds companies strictly liable
C. Restatement 2d §520 – p. 510 note 5 (test to use to determine whether an activity is abnormally dangerous)
· high degree of risk of harm to the person or property of others

· likelihood that the harm that results from the act will be great

· inability to eliminate the risk by the exercise of reasonable care

· inappropriateness of activity in place where carried out
· whether value to community of activity outweighs its dangers
1. Indiana Harbor – p. 511
· Judge Posner – Law and Economics 

· Application of §520 analysis

· P claims the production of the chemical is the abnormally dangerous activity in and of itself

· Posner sees this as a problem – all chemical manufacturers would be liable for simple production

· Posner believes the wrong defendant is before the court – the transporter of the chemical, not the manufacturer, is the proper defendant

· Guille v. Swan – paradigmatic case for strict liability; essence of hot air ballooning is that it was difficult to control even when operator acted reasonably; the case meets all the requirements of §520; 

· Posner sees “inability to eliminate the risk by exercise of reasonable care” as the most important factor in the analysis ( the only reason to have strict liability is when this factor is applicable

· Essence of tort law is negligence – when it is workable, there is no need to switch to strict liability

· Posner does not see this case qualifying under §520 – rather, he says it was caused by carelessness, i.e. unreasonable conduct – therefore it is ripe for NEGLIGENCE, NOT STRICT LIABILITY. The transportation of a hazardous material, when handled carefully and reasonably, avoids the accident. 

· POLICY: There is a larger social/economic issue: the railroad went through an economically depressed minority area (Chicago/St. Louis). Posner dismisses this – Chicago is a hub and has many spokes – efficiency dictates the hub will be in a densely populated area; efficiency trumps rights

· Basically, Hackney hates Posner.
2. Yukon, p. 517

· court rejects §520 approach – and takes an absolutist view of the enjoyment prong

· explosion of a building used to store explosives

· court insisted that the use and storage of dynamite warranted the imposition of strict liability no matter how valuable the activity might be to the community

· rejects Allen line of thought where the government argued “well we had to drop the bomb somewhere.”
D. Defenses: Assumption of Risk

· p. 519, note 8

· contributory negligence is not a defense to strict liability except when the plaintiff’s conduct involves knowingly and unreasonably subjecting himself to the risk of harm from the activity
Strict Products Liability: 
Manufacturer ( Retailer ( Consumer/User

· a negative consequence related to the use of the product, liability shifted back to the manufacturer

· there must be a defect in the product

· initially, courts said that manufacturer could have been perfectly reasonable in the manufacturing process, yet there is still some defect in the product. But this doesn’t work – its too hard to draw a distinction – looks too much like negligence 

· still have to prove causation element, duty, and injury. The only difference between strict liability and negligence is in strict liability the element of unreasonable conduct is absent from the PFC.  Substitute defect for unreasonable conduct.
· Elements:

· Accident involving the use of a PRODUCT

· Caused by a DEFECT in the product

· Defendant responsible for putting the product into the stream of commerce

· Product was defective at the time it left defendant’s control
I. Principle

A. Escola (Traynor), p. 546

· plaintiff injured when coke bottle broke in her hand

· P can’t prove any unreasonable conduct – used res ipsa loquitor to say that the broken bottle was evidence from which negligence could be inferred

· The majority affirms the trial court’s judgment for plaintiff on res ipsa loquitor grounds

· Judge Traynor, in his concurrence with the judgment, disagrees with the reasoning of the majority:

· Traynor says res ipsa loquitor not applicable because this is not a negligence case, but rather a strict liability case

· Traynor, unlike Posner, wants to move the court away from negligence and toward strict liability

· Doctrinally, these consumer cases are governed by an implied warranty of fitness between retailer and consumer, in which consumer sues retailer, and retailer sues manufacturer

· Why go through this? Instead, consumer should be able to hold manufacturer directly liable

· Traynor points to the food cases where manufacturers were held strictly liable

· At this point in time, consumers are far removed from manufacturers, but still use advertising to reach consumers

· POLICY: Deterrence argument – we want to reduce the level of accidents; the manufacturer is in much better position to make the product safe than is the consumer

· Loss spreading – an individual consumer is a bad loss spreader, as opposed to the manufacturer, who can spread the costs to the product price for all consumers

· Similar to Cardozo’s opinion in MacPherson
B. Greenman, p. 551

· marker for the fact that strict liability has become a dominant theme in American tort law

· POLICY: Traynor emphasizes idea of insurance – better to have manufacturer absorb the cost than the individual
C. Vandermark, p. 551

· court holds that retailer is strictly liable. Retailer has relationship with manufacturer and can put pressure on manufacturer. 

· Retailer has more knowledge of the product than the individual plaintiff

· POLICY: Insurance rationale – if retailer is liable he can pass the costs onto all consumers

II. Proper Defendants and Plaintiffs

A. Bystanders: Elmore, p. 552

· bystanders entitled to same strict liability protections as those who actually purchased the product

· in fact, may be a stronger argument for bystander protection – bystander had no idea what the product was
· basically, anyone injured by a product is an eligible plaintiff
B. Lessors: Price, p. 553

· courts have held that lessors do constitute proper defendants
· insurance rationale
· deterrence rationale
· lessors in similar business as retailers (you can lease a car or buy a car, but you expect the same service from the dealership)
C. Franchisors: Kosters, p. 553

· franchise sold to an individual
· court extended strict liability to franchisor who imposed quality control upon their franchisees (franchisee had defectively designed a carton for carrying soda bottles and franchisor had consented to the design)
D. Financial Institutions: Nath

· financiers already have deterrence rationale

· p. 553 – court refused to apply strict liability in a suit by a worker whose hand was injured in the machine his employer had financed through the defendant 
E. Successor Liability
· Restatement §12 – p. 553 – successor liability exists if the acquisition 
a. is accompanied by an agreement for the successor to assume such liability 

OR

b. results from a fraudulent conveyance to escape liability for the debts or liabilities of the predecessor

OR

c. constitutes a consolidation or merger with the predecessor

OR

d. results in the successor becoming a continuation of the predecessor.
· Savage – rejected  limits of Rst. §12, adopted a “continuity of enterprise” exception (basic continuity)
F. Used Goods: Tillman, p. 553

· pawn shops/used goods stores do not have deterrence rationale

· courts mostly decline to impose strict liability on sellers of used goods even when the claim is that the product has had the defect in question since it was first marketed.
G. Government Contractor: Boyle, p. 554

· courts don’t like suits against the government in general
· as long as contractor does what he is supposed to do, no strict products liability against the government
· protection of federal government – don’t want to affect prices of government contracts 
Defect:
III. PFC

A. Restatement §402A (p. 555)  – defective condition unreasonably dangerous to ordinary consumer (consumer expectation)
· the big battle is the definition of “unreasonably dangerous”, because it sounds like a negligence formulation 
B. Restatement Third (p. 556) – up to date restatement. Product is defective if it is “not reasonably safe.” Three types of defects that have been encompassed by the common law: 
a. manufacturing defect – no mention of reasonableness. Product did not meet design specifications.

b. design defect – something inherent in the design is defective, but the product was correctly manufactured according to the design

c. inadequate warning defect – the product was fine, but there is some information that should have been transmitted to the consumer. Without that warning the product is defective. 
I. Manufacturing

· Welge – p. 557 – glass jar must have contained a defect
· Daniels – evidence of malfunction permits inference of defect
· Price – summary judgment for defendant because not enough evidence of defect
II. Design

A. Cronin, p. 558

· Bakery truck driver injured when, in a crash, trays came forward and struck him in the back

· court rejects that defect must be unreasonably dangerous – arguing against the restatement §402 – sounds too much like negligence 

· still have to prove but for causation and that the defect was the proximate cause of the injury
B. Barker – p. 558
1. P hurt when the high lift loader he was operating overturned on a slope
2. consumer contemplation (P burden) – does the product contain risks that a consumer would usually expect? problem is that the defect could be beyond consumer contemplation. Ordinary consumer does not know a lot about cars, and very little with respect to the technicalities involved in products liability cases. 
So, INSTEAD:

3. excessive preventable danger (D burden) – cost-benefit analysis – sounds a lot like negligence; defendant must make the argument that there was not an excessive preventable danger. 
4. dilemma for courts – Cronin and Barker both discuss cost-benefit analysis
C. Soule: Barker defined, p. 559

· consumer contemplation test does not make sense again – consumers do not pay attention to the floor board in a new car – not within the parameters of consumer contemplation

· error to instruct jury on consumer contemplation test, but not a reversible error because there was enough expert testimony to make the jury knowledgeable 
1.Campbell – p. 566 – bus passenger thrown from seat and injured during a sharp turn; P claimed defective design because there was no grab bar – court agreed and held that consumers would expect a grab bar on public bus
2. Pruitt – airbag deployment at low impact; court refused to charge on consumer expectation test because it is a more technical issue that requires experts
3. Morton – consumer contemplation works here 
4. **if there is something about the alleged defect that is hidden and non obvious, use ‘excessive preventable danger’ test which burdens the defendant. 
D. Unintentional Use

· Price – p. 572 – P argues that the manufacturer of Bush mask should have foreseen that someone wearing the mask would be pushed around by a drunken individual. Court agreed that a fact question existed as to the foreseeability of the event. 
III. Product Comparison (Reasonable Alternative Design - RAD)

· Cost-benefit – there is another way to design the product in a less risky way
· Issue of feasibility
· Rst. Third – p. 556 - §2b - RAD
· Banks – p. 567 - §2f – plaintiff must prove that RAD would have reduced the foreseeable risk of harm
A. Dyson – p. 568 – court refused to hold a hard top car defective because it was less protective than a full frame sedan
B. Dreisenstok – p. 568 P passengers hurt when microbus ran into a tree. Engine in the rear and passengers in the front; court does not hold Volkswagen liable because the microbus was specifically designed for cargo. No way of improving the ‘crashability’ of microbus without changing the purpose of its design. Not every automobile has to meet the safety standard of a Cadillac. 
C. Bittner – p. 569 – P hurt when ATV overturned; court held D was not allowed to introduce as evidence other activities such as skydiving and skiing to show that ATVs are not unreasonably dangerous. Must compare apples to apples.
Design Defect, cont.
I. Open and Obvious 

A. Comacho – p. 572
- P injured in motorcycle accident



- motorcycle did not have leg guards – P argues this was a design defect


- doctrine of crashworthiness – manufacturer may be liable for injuries sustained in accident where 

a manufacturing or design defect, though not the cause of the accident, caused or enhanced the injuries



- court rejects consumer contemplation test – cost/benefit is a better way to look at the world 



- cost/benefit test to apply from Ortho- plaintiff has burden of proof (unlike in Barker)



- court holds for P – manufacturer should have had leg guards like its competitors



- dissent argues for consumer contemplation test – P knew the risk when he bought the bike

B. Loque –p. 579 - distinction because of what the consumer had in his mind about the product. Is the risk part and parcel of the product and what was purchased?  In a motorcycle, yes. In a lawnmower, no.
II. Design/Warning

A. O’Brien – p. 570 – P hurt when he dove into above-ground swimming pool; there are no alternative designs because an in-ground pool is qualitatively different; court draws distinction between essential products and luxury items. Court feels comfortable in saying that if the manufacturer can’t put the article into the stream of commerce that is safe, it should be made to pay. If it can’t be made safely, it shouldn’t be there. Paternalistic argument. But what about consumer choice?  
B. Test – NJ legislature – p. 571 
Warnings: 

I. Intro

· Elements:
1. 
B. comment j – supp. p. 94 
C. risk reduction (do this to make the product safer) v. warning of risk (not changing the product, but simply warning of possible consequences of use)
II. common knowledge – defense to a warning defect claim is that everyone knows.. that you shouldn’t stick your hand under a moving lawn mower
A. Brown p. 582
- court held that no warning was required on a bottle of tequila to warn that consuming large quantities in a short period of time was dangerous. Everyone knows that if you engage in this type of activity then you will get sick and/or die.
B. Maneely – common knowledge that there is no restraint in the back of a pickup truck
C. Emery – child choked on marshmallows – court says that this risk does not constitute common knowledge
III. Adequacy

A. Hood p. 582
· P bought power saw

· Came with a lot of warnings not to take the blade guard off
· P takes the guard off anyway, and the blade flew off the saw and injured P
· P did not expect such a consequence – the warning did not say that could happen. He thought the warning was only to prevent him from cutting his fingers or clothes
· P assumed some risk when he took off the guard, but did not assume the risk of what he got
· Court rules for manufacturer – too many warnings of every possible consequence lose their force – people will not pay attention to extremely long and complicated warnings
· Not a very sympathetic plaintiff - P should have exercised more care. 
· Cotton – p. 588 – P hurt when propane tanks on job site exploded; P argues that labels were inadequate. Court rejects claims. 
B. Pittman  – p. 585 – THE STANDARD TEST TO APPLY 
Warning must:

1. indicate the scope of danger

2. communicate the seriousness of the danger
3. physical aspects of warning sufficient to give adequate notice
4. warning must convey consequences
5. means of conveyance must be adequate 
· Johnson (language/prominence) – p. 586 – P did not even read the warning, but court disregards this. The warning was inadequate in conveying the consequence of what could happen if user did not turn off pilot light before using the product. 
C. Heeding Presumption – party responsible for the inadequate warning must show that the user would not have heeded an adequate warning
· Coffman – p. 586  
IV. Safety Instructions

A. Moran – p. 587 – two teenagers tried to scent a candle by pouring cologne on it somewhat below the flame; cologne ignited and seriously burned one of the teens; jury found D negligent for failing to warn of the cologne’s flammability; trial judge granted j.n.o.v.; appellate court reinstated verdict – other similar accidents such as woman spilling cologne on candle are foreseeable and warrant a warning; court views cost of providing such a warning as minimal.
B. Campos – p. 587 – warning might need to be in pictorial form if the product was likely to be used by migrant workers who did not speak English
C. Ragans – p. 587 – P hairstylist was using a permanent wave kit that came with specific instructions; P inadvertently poured a few drops into the wrong place, explosion occurred causing serious chemical burns and facial injuries; court concluded that a jury question was presented because the words failed to warn of the dangerous consequences of not following a five word direction – did not warn of possible explosive reaction; juxtaposed to Hood (which decided the other way)  – in reduction of risk cases, part of the adequacy requirement of the warning is the possible consequences of not following the directions
V. Misuse

· Binakonsky – p. 591 – P drunk driver killed when he ran into a tree at 45mph; death attributable to fire caused by D’s use of plastic pipes in the car’s fuel system; court held that the design defect claim should be submitted to the jury because the D must anticipate a variety of ways in which their cars may hit trees or be involved in other high-speed collisions.  The issue is not drunk driving, but rather the foreseeability of high speed crashes that don’t result from product misuse or misconduct.
· Lugo – p. 591 – playmate threw detachable part of a Voltron doll into the eye of the plaintiff; court held that product suppliers had to anticipate uses that were unintended but reasonably foreseeable with respect to the marketing of the product (Voltron character overcame enemies by hurling his shield at them); playmate’s action did not constitute misuse because it is foreseeable that the product will be thrown around (like manufacturers must be aware that people will stand on chairs)
· Briscoe – p. 592 – high school student throws drain cleaner at her rival; court held that this was misuse -  D manufacturer not required to anticipate that use of the product 
· Port Authority – p. 592 – fertilizer products used in making 1993 WTC bomb were not defective; the misuse of the fertilizer was not objectively foreseeable; would this be decided differently today? Probably not, because the heeding presumption  doesn’t matter in a terrorist act – the terrorist WANTS it to blow up.
VI. Addressee

1. general rule – p. 588 – normal rule is that the warning must reach the person who is likely to use the product 
2. exceptions

A. children – cigarette lighter cases
B. learned intermediary – generally, the manufacturer’s duty to warn is fulfilled when the manufacturer provides the warning to the doctor; doctor then explains warning to the ultimate user - the patient.
· mass vaccinations – learned intermediary rule does not apply because there is no doctor-patient relationship. Logic behind the rule does not apply. Same for contraceptives. Manufacturer must disclose risks of contraceptives directly to patients (FDA requirement), and because they are used so widely (public policy reason)

Medical malpractice analysis – doc has to disclose reasonable risks of the action (surgery, drug, etc.) doc has duty to act according to custom, which may or may not include disclosing remote risks; P may be out of luck if something bad happens
i. Edwards – p. 592 – P’s husband used prescription nicotine patch and kept smoking, had a nicotine-induced heart attack and died; court ruled that this is an exception to the learned intermediary rule because FDA required warning to be given directly to the patient. Manufacturer should have directly warned consumers that smoking while on the patch was bad. Court piggybacking on federal FDA rule.
ii. Perez – p. 596 – court held, in a Norplant contraceptive implant case, that learned intermediary rule does not apply where the defendant advertises prescription drugs directly to the consumer. 
iii. Norplant – Perez refused to apply In re Norplant,  in which the learned intermediary rule applies even when manufacturer advertises to consumer.
VII. State of the Art – product put into stream of commerce, in hindsight manufacturer gains knowledge that it was a defective product, but at time of distribution manufacturer did not know
A. Vassallo – p. 597 – P had silicone breast implants; MA Supreme Court changes from hindsight approach in which D was liable (goal was to induce conduct) to majority of states’ approach in which D’s defense is that D only responsible for what it reasonably knew at the time of distribution 
B. Beshada – strict product liability should focus on the product, not on manufacturer’s conduct
C. Feldman – NJ reversed Beshada – conduct should be measured by knowledge at the time the manufacturer distributed the product
D. Obligation to Warn (after the fact)
1. Lovick – p. 603 – P farmer injured by cultivator; Rst. §10 is the test: bottom p. 603. court agreed that negligence is the proper standard in this area.
2. DeSantis

VIII. Negligence?

A. James – p. 601 – court tries to distinguish negligence from strict liability: whether specific defendant manufacturer had knowledge v. whether industry had knowledge (strict liability is a higher standard). If the defect was known in the industry, D is strictly liable.  But the industry standard is just custom! Circular logic.
B. Ferayorni 

C. Denny – p. 604 – duel purpose doctrine under which a product that might pass the risk utility test for one purpose could be defective if offered as suitable for another purpose that might not be appropriate. Off-road vehicles with advantages off the highway were marketed as safe for normal driving, but their design made them dangerous when drivers took evasive action on paved roads. Court says – if you market it for a particular purpose, you have given an  implied warranty of merchantability. Contract analysis rather than tort analysis.
D. Castro (contract) – p. 605 – D advertised pan as fit for cooking 25 lb turkeys; pan fit for other purposes but not this one. Calabresi follows Denny – pan defective under consumer contemplation test
Strict Product Liability Defenses: 
I. Contributory Negligence Jurisdiction – [ON EXAM]

· Assumption of Risk – does constitute a defense
· Rst. 2nd Comment n – level of contributory negligence has to arise to assumption of risk in order for court to bar victim’s claim. Only affirmative defense is assumption of risk.
A. Hawk, supp. p. 627

· P’s husband died in airplane accident

· Crew failed to change the oil in the plane before the deceased took off

· D argues contributory negligence – deceased did not undertake a pre-flight check of the craft

· Court disregard’s deceased’s negligence – his contributory negligence does not give rise to assumption of risk

· Court says the crew’s lack of changing the oil is a defect

· Holding for P
II. Comparative Negligence Jurisdiction

· Rst. 3rd §17 – p. 608 – consumer has duty of care, but not duty to discover a defect
A. Sanchez, p. 605

· deceased failed to fully place the gear in park, and instead it was in neutral

· car slips into reverse, pins him, he bleeds to death

· owners manual stated that driver must take care to put car in park gear

· court says drivers are in better position to exercise duty of care – deterrence policy rationale

· post-defect, you are still responsible to act reasonably (don’t leave a car idling)

· court holds comparative negligence stands

· Would Hawk come out differently under Sanchez? Probably, because pilot had a duty to act reasonably (pre-flight check). However, pilot did not have duty to discover the actual defect of no oil
B. Comparison Problem (Rst. 2nd and Rst. 3rd)
· Daly – p. 610 – court applied comparative negligence 
C. Aggravated Injury

· Binakonsky – drunk driver slams into tree; majority said that contributory negligence was not a defense to an aggravated injury (fire) which was the fault of the defective product
· Whitehead

III. Express Assumption of Risk – Rst. Approach – disclaimers don’t count – in general, courts hold that victims can’t contract out their right to a strict liability claim
· Westyte – p. 613 
· Baur

· Mohney
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