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When should unintended injury result in Liability?

Negligence Intro: PFC
Establishing Principle

1) Brown v. Kendall (1850) cb26. Rule: if, in doing a necessary act, using due care and precautions, D accidentally hits P, action would not lie. Burden is on P to prove extraordinary care is needed on the part of the D. 

2) Gregory cb30 note 4. theory: judges really care about industrialization; encourage productivity, minimize hazards to enterprise

3) Losee (1873) cb437: social state v. natural  rights, industrial development. D. not liable, acted lawfully and reasonably, risk of living in industrialized society. Virtues of fault principle in industrializing society: “most of the rights of property, as well as of person, in the social state, are not absolute, but relative, and they must be so arranged and modified, not unnecessarily infringing upon natural rights, as upon the whole to promote general welfare.”

Standard of Care

4) Adams v. Bullock (1919) cb31 Cardozo – risk custom, costs. Cardozo’s holding: D not liable. don’t need to take precautions for extraordinary, just ordinary, situations. nothing happened there before, following custom

5) Braun v. Buffalo Gen. El. Co. cb32-33 (ca. 1918) foreseeability. holding: D held liable. unreas. conduct on part of D. foreseeable that a building would be built there which would put people in contact with wires. foreseeability and circumstance.

6) Greene v. Sibley (1931) cb33-34 Cardozo, everyday activity. holding: mechanic could have warned, but that would have req’d extraord. prevision – only need ordinary. policy: in busy world, would be inefficient and annoying to have to warn about everyday activity

Menu of Legal Argument

7) Rule Based Arguments

a) Arguments about Precedent

i) Basic argument: Precedent should be followed

ii) Variation: Precedent should be extended (same underlying rationale)

b) Standard Responses

i) The cited precedents are distinguishable

ii) The cited precedents are opposed by a contrary line of authority

iii) Cited precedent should be overruled (standard reason: argument no longer makes sense in light of evolving values and institutions of our complex modern society)

c) Arguments about interpretation

i) Formalist approach: assumes words have intrinsic meaning; tight connection b/t authorial intent and meaning

ii) Purposive: more skeptical that words have fixed meaning; looks for interpretation that best effectuates social policy and ethical principles

iii) Contemporary feminist and critical legal theory: interpretive social analysis and postmodern literary criticism to interpret legal texts.

d) Social Policy Arguments: argues for legal rule or outcome so that proposed rule best serves a social policy. 

e) Deterrence arguments (incentives/behavior modification): to encourage socially/safe useful behavior. (counter: 1. overdeter and inhibit valid behavior; 2. while deterrence is desirable, the rule will not have any effect)

f) Compensation arguments: societal value of utility—improves productivity of injured worker. (counter: 1. enhance social welfare; 2. violates D rights)

g) Cost Allocation:

i) Responsibility: enterprise generating accidents is “responsible” morally or casually

ii) Fractioning losses: cost-spreading (counter: doesn’t actually reduce aggregate disutility; invocation of “rights claims”

iii) Economic efficiency: achieve optimal level of safety at cheapest cost (HOLMSIAN VIEW—benefit from action)

8) Arguments about distribution: morally superior than letting one person absorb costs

a) Moral Arguments: maxims (in pairs. Ex: law should encourage altruism, law should encourage self-reliance)

9) Rights Arguments: high level, right to bodily security (no metric to compare or balance claims): PROBLEMS ARISE when these rights bump up against each other and conflict. 

a) Separation of Powers Arguments

b) Separation of Powers theory

i) Legislatures are elected. They are prospective, general and political. They make law.

ii) Courts are not elected. Judiciary acts retrospectively with focus on particular cases. They are neutral, apolitical. They “discover” law. 

c) Purpose of separation of power:

i) Ensures democratic accountability

ii) Give fair notice to citizens of obligations

iii) Promote predictability, and uniform neutral law application

10) Federalism Arguments (b/t state and federal)

11) Legal Process Arguments

i) Institutional Competence Arguments (accountability, capability)

ii) Administration of Justice Arguments (administrability of existing and proposed rules of law)

iii) Slippery slope arguments

Bierman v. NYC and Consolidated Edison, 1969, NYC Civil Court

12) Procedural Posture: Trial Court for D

13) Facts: Water main rupture in street in front of P house, Flooded basement

14) Issue: SL or NEG?

15) Holding: Both parties are strictly liable

16) Rule of Law: Where property damage results from broken water main in city street, a rule of strict liability will apply to both the city and associated utility company. 

17) Rationale

a) Cost-spreading

b) Injury prevention (whoever can take precaution)

c) Fairness

18) Class

a) Unintentional tort: Precedent dictates that the case should be negligence. 

b) Verbiage of the case tells you the judge is about to do something that doesn’t comport with legal reasoning—frames it in such a way that a higher court will have a hard time sending it back and saying bad judge!

c) Usually victims are generic; not here.

d) Bierman doesn’t have enough evidence for negligence. Needs PFC. She has to prove

i) Unreasonable conduct

ii) Causation

iii) Duty

iv) Legal injury (Bierman cannot just state that there’s injury; necessary to prove each element of the PFC. Presumably P has no proof/evidence on what went on under the street)

e) Precedent v. Justice (justifies by saying he must do substantial justice)

Establishing the Element of Reasonableness: The Reasonable Person 

Bethel v. NYC Transit Authority, 1998, Court of Appeals NYC

19) Procedural Posture: Decided for P on basis of “utmost care” standard

20) Facts: Wheelchair lift collapsed under P; P claimed that although he could not prove D knew of defect, they had constructive notice evidenced by computer printout of repairs 11 days prior

21) Trial court charged jury that A. bus has duty to use highest degree of care & B. whether reasonable inspection would have led to discovery of condition and its repair.

22) Issue: Whether common carriers have to use highest degree of care. 

23) Holding: Reasonable care under all of the circumstances of the particular case, no longer highest degree 

24) Rationale

a) Standard of highest degree of care no longer applies today as social conditions they relate to in terms of public transportation have greatly improved

b) Also, time has disclosed the inconsistency of extraordinary care with fundamental concept of negligence in tort law doctrine

c) The reasonable care standard takes into account the circumstances with which actor was confronted

d) Extraordinary care rule is no longer viable

25) Related Cases

a) Stewart v. Motts (PA 1995): P appealed adverse jury verdict stating judge should have told jury D owed “highest degree of care” when handling gasoline; Appeal court disagreed, recognizing only one standard of care—reasonable care under all circumstances (care in keeping with the degree of danger involved)

b) Wood v. Groh (2000) accidental shooting. P appealed that adverse jury verdict that judge should have given instructions that D owed “highest degree of care in safekeeping the handgun”

26) Two threshold questions of reasonable care inquiry:

a) Conduct or state of mind of D

b) Whether to measure conduct against own capacity or external standard

Synthesis of Bethel & Stewart: ordinary care, extraordinary circumstances. In cases of dangerous instrumentality, judge will instruct jury NOT to change ordinary care, but to change the level it takes to GET TO ordinary care. 

“Not ordinary care UNDER the circumstance (Stewart) but highest degree of care BECAUSE of the circumstances.”

27) Lesser Intelligence/Mentability: Vaughn v. Menlove (1837) D created fire hazard; court rejected argument that D was not bright on grounds that it would afford no rule at all

28) Physical incapacitation (stroke): Roberts v. Ramsbottom (1980) D suffered stroke before driving but retained some control and kept driving; not morally to blame but nevertheless culpable for failing to realize the significance of his condition. Only total unconsciousness would excuse him

29) Mental Incapacity: Bashi v. Wodarz (CA 1996): D wigged out: trial judge granted SJ for D; court of appeal reversed (cited Hammontree to show unconscious driver is not liable) but that doesn’t extend to sudden and unanticipated mental illness (as it does to physical illness)

a) Sec 283B Unless actor is child, his sanity or other mental deficiency does not relieve the actor from liability for conduct which does not conform to the standard of a reasonable man under like circumstances

30) Sec 238C If actor is ill or otherwise physically disabled, the standard of conduct to which he must conform to avoid being negligent is that of a reasonable man under like disability.  

31) Sec 289 B Superior Attributes : Experts are held to same standard, but their circumstance stipulates expert knowledge is a circumstance.
32) Sec 290 Common Knowledge animal qualities, natural laws
33) Physical disability: Thus if D has a physical disability, the standard for negligence is what a reasonable person with that physical disability would have done. (Example: P is blind and is struck while crossing the street using a cane. If the issue is whether P was contributorily negligent, the issue will be whether a blind person would have crossed the street in that manner.)

34) Mental characteristics: The ordinary reasonable person is not deemed to have the particular mental characteristics of D. (Example: If D is more stupid, or more careless, than an ordinary person, this will not be a defense.)

35) Intoxication: Intoxication is no defense – even if D is drunk, she is held to the standard of conduct of a reasonable sober person. .

36) Children 283A/Adult Activity Exception: A child is held to the level of conduct of a reasonable person of that age and experience under the circumstances, not that of an adult. 

a) Adult activity: But where a child engages in a potentially dangerous activity normally pursued only by adults, she will be held to the standard of care that a reasonable adult doing that activity would exercise. (Example: If D operates a motorboat, an activity that is potentially dangerous and normally pursued by adults, D must match the standard of care of a reasonable adult boater.)

b) Mastland, Inc. v. Evans Furniture (Iowa 1993) Court established reasonable child of like capacity under similar circumstances

c) Ellis v. D’Angelo (CA App 1943) 4-year old pushes babysitter to floor; court rules that at 4 no mental capacity for negligence

d) Dellwo v. Pearson (MN 1961): established some activities as “adult” to which they are held to adult standards (motorboat case)

37) Goss v. Allen (NJ 1976) beginning 17-year old skier collides with P; court does not hold skiing to be adult activity, minors need not be held to adult standard

38) Stevens v. Veenstra (Mich App 1997) 14-year old student driver could not be held to adult standard since it was youth-oriented

39) Emergency Doctrine: Levey v. DeNardo (PA 1999) trial judge refused to give instructions on emergency doctrine when D crashed into P’s car at intersection when light changed; reversed for reversible error; compared with Lyons v. Midnight Sun Trans “sudden emergency is useless appendage to law of negligence.” Parties need to establish the circumstances and depart from there. 

Cordas et al. v. Peerless Transportation Co. et al 1928 1941 City Court of NY, NY

40) Facts: Man is robbed; he chases 2 robbers; one (the one with gun) jumps into taxi; taxi driver jumps out of taxi after putting on brakes; taxi hits woman and two infant children. P sues on negligence claim.

41) Issue: Whether chauffeur acted reasonably under the circumstances.

42) Holding: He acted reasonably

43) Rule of Law: Life/death circumstances must be taken into account

44) Rationale: Circumstances decide whether act is negligent; in emergency life/death situation, under the circumstances, it is reasonable for a man to INVOLUNTARILY act  

45) Related Cases: Laidlaw v. Sage: duties and responsibilities of a person confronted by danger are different and unlike…The law presumes that an act or omission done or neglected under the influence of pressing danger was done or neglected involuntarily

Holmes 306A-306C: The Reasonable Person, 1881

Is Holmes consistent in arguing for SL on one hand and external standard of reasonable care on the other? Why should “hasty & awkward” be held to community standards? Holmes is consistent because his main concern is productive society—it is easier to impose a standard and have people conform to it than to allow for differing standards because 1. People would not know what to expect of one another (standards confer reasonable expectations) and 2. People could (as in the SL regime) act however they want and then defend their behavior more easily. Negligence is predicated upon uniform standard of behavior. 

Prosser, The Reasonable Man, 1971

	Blind
	-
	Must be reasonable in light of knowledge of infirmity

	Stupid
	-
	Must learn to conform

	Crazy
	-
	Tendency has been to apply reasonable standard. This is criticized as approach

	Drunk
	-
	Same standard as sober

	Children
	Children 283A/Adult Activity Exception
	Subjective standard (below 7, no negligence; 7-14, incapable but capable)

	Knowledge
	Sec 290 Common Knowledge animal qualities, natural laws
	We all know basic things—fire, water, gravity; all else we conform to the community

People who are smarter or who possess superior knowledge are held to a higher standard


Unreasonable Behavior: Cost/Benefit Analysis

I. Approach: United States v. Carroll Towing Co., , p 41

46) Carroll Towing: The Hand Formula: P (probability), L (injury), B (burden): liability depends on whether B <PL; the likelihood that a barge will break loose and what the damage will be as compared to the cost of prevention. holding: if burden of prevention is less than the prob. times the expected loss – unreas./negligence
a) Krayenbuhl, p44 where boy’s leg is severed in railroad turntable unlocked. Court weighs benefits and dangers stating that occasionally a leg gets lost, but the overall benefit outweighs the risk. However, with children, the company should use a lock because the public good demands it. inexpensive lock (B) < Prob. is high since it’s dangerous (P) x (L) expected Loss high

b) Posner: McCarty v. Pheasant Run (7th Circuit 1987) p 45 (views Hand equation as distillation of negligence; Hand wasn’t changing the standard, merely articulating how it was in line with precedent). P assaulted in room; claims D was negligent; judgment returned for D; P moved for JNOV unsuccessfully; denial affirmed on appeal. Posner: difficult to quantify/monetize personal injury and use Hand’s formula; Hand himself states in Moisan v. Loftus (1949) that attempts at quantification are illusory. Even now that stats are available, it’s difficult to quantify; not a science. Bolton (1951, p46) cricket ball over fence: court states risk is there, just small. There is no way to eliminate risk. Everything is econ, cost minimization to minimize loss to pie. 

II. Modification

47) Bolton v. Stone(1951) cb39 note 7

a) Holding: modify c/b by taking into account burden of prevention.

48) McCarty v. Pheasant Run (1987) cb38 note 4 Judge Posner 

a) too hard to quantify – sometimes just “rough judgment” and not objective. Learned Hand not mechanical, jury must filter through variables to determine reasonableness. 

III. Rejection (??)

49) Grimshaw v. Ford Motor Co.(1981) Supp. 316

a) damages given based on reprehensibility, D’s wealth, amount of compens., amt. which would be deterrent. reprehensibility: judge says it was to maximize profits—Posner says to maximize profits, companies should pay out victims

b) Public Policy: Punitive damages reduced b/c might push more P’s to sue and cause Floodgates arg.  – Justice Value of human life, Some risk is society you cannot zero it.  If all is c/b analysis then how can you accept malice. Since c/b is done by everyone everyday, is everyone malicious, is society malicious.

IV. Tort Policy

50) Calabresi, “The Cost of Accidents” cb454

a) primary/overriding rule of tort law – JUSTICE. 

b) primary costs: reduce sum of costs to victim  one of two ways: reduction, deterrence

c) secondary costs: related to compensation: loss spreading, deep pockets

d) tertiary costs: administrative loss

e) Calabresian View of Tort Law: Take into account all 3 costs to minimize injury and get Econ Pie Larger.

51) Gregory supp 315 Industry is most practical focal point to administer loss bearing; costs are absorbed and passed on to consumers; perfect allocation 

a) manufacturers able to spread losses OR have deep pockets

b) intuition: c/b anal. is an issue b/c we’re in world of scarcity. can’t just do right/good/safest thing. 

52) Allocation (efficiency) v. Distribution (equity)

a) Allocation: allocation of resources for accident prevention up to, but not exceeding, cost of accident; the Hand formula; incentive to coax actors into adopting cost-effective measures

b) Distribution: who should bear the cost 

c) SL v. NEG: $75 prevention compared with $100 accident

d) Under SL, injurer always pays; cost/benefit analysis used to determine whether to adopt prevention

e) Under NEG, injurer only pays if the cost of prevention less than cost of accident

Posner, Theory of Negligence, p 7

· Economic perspective on issue of liability: efficient, cost-justified level of accidents 

· Prevention is only necessary where costs are outweighed by benefits (prevention < cost of accident)

The Hand Formula: B<PL & the Economic Pie

Or, the framework for a structured analysis of the duty question (PxL < B = no duty; PxL > B = duty)

53) Policy Presumption for HF

a) Serves overall economic good (increases pie!)

b) Does not act as equation science; process is intuitive

c) Doesn’t take into account other possibilities of action, or what a reasonable person could have (should have) done to achieve given result

d) Other criticisms view formula as devoid of moral content, a tort tool based on economics rather than compensate victims, punish/deter unacceptable behavior.

e) Formula is suggestive of the process of balancing (not a replacement)

54) Economic Pie

a) Hand Formula application: to ensure only a small piece of the pie is taken in accident costs

RULE: In applying the Hand Formula to determine whether a duty exists, it is critical to understand what constitutes reasonable behavior/conduct—an assessment which rests on values. There is always going to be risk. Prior events are taken as indicia of probability. The question is whether there is a possibility 

Custom

Intro: T.J. Hopper—

Courts will allow evidence of custom to show absence/presence of reasonable care. Custom is not conclusive evidence of negligence. Sometimes custom diverges from reasonableness through inertia, cost or tradition.

55) Tugboat owner had not installed a radio most owners didn’t; although most have not doesn't conclude D wasn't negligent

56) Why custom is used to determine the content of the std of care, or how custom crystallizes the std of care:

a) Puts people on constructive notice consistent with expectations—the general formulation of the reasonable person. (n/ necessarily actual notice) (Trimarco)

b) Expectations/reliance of Ps that Ds will adhere to customs

c) Speaks to the practicality and feasibility of the practice: reflects mass judgment that it’s a good idea

d) Feasibility is KEY (this links to C/B analysis).

e) C/B Analysis (p 69 middle)

57) Other considerations

a) The test is still reasonable person test. Custom is just taken into account in determining what a reasonable person would have done

b) Custom presents a jury question: they decide whether it is relevant and whether it defines the std of care

c) Failing to follow a custom (non-compliance) is a lot more significant for determination of negligence than following it (compliance)

d) You have to show that the purpose of the custom is to prevent whatever harm happened for it to be applicable: only if it’s a precaution that lots of reasonable people take to prevent that harm is it applicable (Levine)

General Formulation: P. Proof offered by P that others in D’s industry followed a certain precaution that D did not, will be suggestive but not conclusive evidence that D was negligent

58) Morris: Morris P says: everyone did it, but D didn’t. custom is reas., safer, but D didn’t follow it.

59) Trimarco: violation of custom was some evidence of unreasonable conduct. Custom must have a reason at base (like safety, not pretty). Custom is SOME evidence, NOT CONCLUSIVE evidence; or, custom is some information about reasonable person standard, but it is not dispositive. 

60) Levine: If P can show rope was for safety reasons, then the rule can be used 

61) Expert: Delta. Issue on whether someone outside of industry can testify (baggage carousel) so that industry cannot set it’s own standards de facto. 

General Formulation: D. Where D shows that everyone else in the industry does things the way D did them, the jury is still free to conclude that the industry custom is unreasonably dangerous and thus negligent

62) Morris: ways in which D can argue that conduct was reasonable. Morris D says: I did it, it’s custom – jury: 1. may be wary that there are safer ways of doing something; 2. if feasible alternative, P must show why no one’s picked up on it; 3. large fixed costs may be unreas.

63) Vermont Motor: no flashlight in room, hotel abided by reasonable standard (there was no custom to do otherwise). Like Bolton v. Stone (baseball over fence) argument: may be probability, but the probability of injury is low. Also, custom v. feasibility.

Marginal Forms

Nexus between custom & underlying accident/injury: custom is only relevant in conjunction with safety standard. How to defeat custom: undermine safety proposition—it was for beautification!

Medical Malpractice

General Formulation & Considerations

64) Must act with the level of skill and learning commonly by members of the profession in good standing. A physician is required to possess and exercise the training, knowledge, skill, and conduct of the reasonable physician of ordinary prudence. This is not the average physician, but is the minimum conduct expected of the reasonable physician. When the physician involved is a specialist, e.g., an orthopedic surgeon, then the standard of care is raised even higher, to the level of conduct expected of the reasonable, prudent orthopedic surgeon. A physician treating a patient according to a recognized, accepted school of thought will be judged negligent or not by the standards of that school of thought, not by the standards of another, competing school. During most of the twentieth century, a physician was held to the locality rule: the standard of conduct was that of the local medical community, which might be lower in a less sophisticated locality. In recent years, many courts have adopted a national standard of medical care based on improved knowledge and communications. (PFC)

65) Robbins v. Footer 1977, p109




(general rule-parameters)

a) Professionals, including doctors, lawyers, accountants, engineers, etc., must act with the level of skill and learning commonly possessed by members of the profession in good standing
b) 289(b) is balanced by allowance to set standards based on custom. 

c) Issue: whether D conformed, i.e., whether acted as reasonably prudent person

d) PFC: P must affirmatively prove relevant recognized standard of medical care by others and D departed from standard. Expert witnesses help establish whether negligence exists. This testimony is conclusive and determinate. What doctors say matters. 

e) Judges must be careful to use correct language coincident with professional standard

66) DiFranco v. Klein 





(limit)

a) judges need to be careful with wording, “honest mistake”, or the limit on hasty and awkward doctors. 

67) Hospital Liability p115, n5 Welsh: Hospitals are liable when they don’t have the right resources.

68) Standard of care is defined by custom within the profession

a) Geographical: locally, by state or national (anachronistic)

i) Due to increased communication more courts have abolished local standards rule. Why? 

(1) Legitimized low standard of care in some communities

(2) Conspiracy of silence

ii) National standards are now norm, especially for national board certified Drs. (higher, national standards.); modern systems of communication

Expert

69) Sheeley:—board certification & qualifications


(modern trend) 

a) D attempts to discredit witness: (1) ob/gyn and not FP; (2) not practicing; (3) RI v. NY

b) Court must interpret statutory provision sec 9-14-41: only those who by knowledge, skill, experience, training, education qualify as experts in the FIELD. 

i) Field as status (specifically: type & location of doctor)

ii) Field as in area of alleged malpractice (a broader interpretation which expands the pool). Marsall & Buja: same case as Sheeley; stands for proposition that witness need not actually practice in the same specialty. 

70) Board Certification—Robbins: the flipside as D (if you’re board certified, you’re held to the high standard) 

71) Clinical Practice—Sami (have to have some clinical practice, like in Sheeley: tried to show lack of clinical experience = unqualified) 

72) Schools of thought—If there are conflicting schools of thought within a profession, D must be judged by reference to the belief of the school he follows. When respectable medical opinions differ as to best technique, courts will allow doctor to follow either view or even one followed by a "respectable minority" of the medical profession. New technologies are very complex and less likely for court to accept respectable minority.

a) Gala v. Hamilton (Pa 1998) p115: general v. local anesthetic schools; court ruled two schools can exist

73) Exceptions

a) Call D Dr. (when no other witness can be used—gets around conspiracy of silence)

b) Treatise—looking at D through medical documents

c) Common Knowledge—sponge 

i) Leonard: Custom can be heard but it does not establish the standard of care; similar to any negligence case, the jury can take it into account and weight whether it’s reasonable. 

ii) Tousignant:  

Causal Uncertainty

74) Connors v. University Associates, 2nd 1993, p117 pinched nerve 
(res ipsa)

a) Issue: res ipsa (with no expert witness) or expert witness; P says if it’s so obvious that res ipsa, then the expert witness is not necessary. 

b) Policy concerns

i) Fairness: places burden of proof on D. Court feels justified in this since the P can’t tell his story. Flour Barrel: RIL is usually flour barrel. Here the P is unconscious and does not know what the cause is. 

ii) Breaks conspiracy of silence among practitioners. 

Disclosure/Informed Consent

75) Matthies v. Mastromonaco, SCNJ, 1999, p 122 broken hip 

(General Rule)

a) Physicians have a duty to adequately disclose the risks of proposed treatment to the patient in advance. The rule requiring adequate disclosure is called the rule of "informed consent." The doctor must disclose to the patient all risks inherent in the proposed treatment which are sufficiently material that a reasonable patient would take them into account in deciding whether to undergo the treatment, such as alternatives, inherent risks and the likely result. Failure to get the patient’s adequate consent is deemed a form of malpractice and thus a form of negligence. (In some cases, usually older ones, failure to get informed consent transforms the treatment into battery.)

76) Reasonable Patient

a) Standards of disclosure: Courts are split between those that require only the level of disclosure customary in the medical profession and those that require disclosure of what the doctor should reasonably recognize would be material to the patient's decision.

b) Reasonable physician rule: require only level of disclosure customary in the medical profession

c) Adequate Information: Objective patient rule: disclosure of what doctor should reasonably recognize would be material to patient's decision

i) In informed consent cases, most courts hold that the patient must show that if properly informed, neither the patient nor a reasonable person in similar circumstances would have undergone the procedure.

ii) Decisions: Henderson/Ashe: objective/subjective standard: what would you want to know? The reasonable person standard

77) Experimental Treatments: Moore (Mo T-line); property issues/need informed consent 

78) Revocation: Shreiber (caesarian v. natural; revocation restarts disclosure process) 

79) Experience: Whiteside/Diho/Albany 

80) Consciousness: Shine 

Negligence Per Se

81) Negligence per se doctrine:
a) Most courts apply the "negligence per se" doctrine when a safety statute has a sufficiently close application to the facts of the case at hand, an unexcused violation of that statute by D is "negligence per se," and thus conclusively establishes that D was negligent. Further, the statute must apply to facts: The negligence per se doctrine will apply only where P shows that the statute was intended to guard against the very kind of injury in question. 1. Class of persons protected: This means that P must be a member of the class of persons whom the statute was designed to protect. 2. Protection against particular harm: 
b) Second, the statute must have been intended to protect against the particular kind of harm that P seeks to recover for. 

c) Excuse of violation: typical reasons: Some typical reasons for finding D’s violation to be excused are: (1) D was reasonably unaware of the particular occasion for compliance; (2) D made a reasonable and diligent attempt to comply; (3) D was confronted with an emergency not of his own making (good excuse—like brakes not working); or (4) compliance would have involved a greater risk of harm.

82) Background. Statutes pose a special issue that is similar to the custom issue. If a company follows a statute or government regulation, can it be held liable for injury that results? Courts have generally ruled that 

a) Following a statute is not evidence that a duty of care wasn’t violated (compliance is not dispositive)

b) Violating a statute creates the presumption that a duty of care was violated. In these cases, see negligence as a common law right, breach of legal duty set by the statutes. The court uses the statutory standard, importing the standard set by the legislature.

83) Violation of a statute: There are three ways in which a court can take a violation of a statute into consideration in reaching a judgment:

a) Violating a statute can be negligence per se: that is, the question of whether D was negligent or not won’t even go to the jury; falling below the statutory standard is negligence, not reasonable. 

b) Violating a statute can of itself constitute a PF case of negligence (but the jury can still find no negligence based on D’s affirmative defenses;

c) Violating a statute can only be seen as part of the evidence of negligence, but not sufficient to make out a PF case. (Martin v. Herzog, P driving buggy without lights, collision occurred)

Basic Proposition

84) Martin v. Herzog (NY 1920) Cardozo, J., p74

a) Facts: Buggy struck by auto on highway; D charged with negligence for failure to stay to right; D (intestate) charged with negligence for failure to have lights on.

b) Trial level: D asked trial court to rule that absence of light was PF evidence of contributory negligence/refused & instructed jury that P negligence may be evidenced but not conclusive; D then requested wording “negligence in itself” to which court acceded; trial court jury found D negligent & intestate blameless

c) Appellate Div. reversed & ordered new trial

d) Appeals Court agrees with AD. 

e) Issues

i) Contributory negligence where there can still be no liability if the jury finds a lack of causation.

ii) Violation of a statute establishes negligence per se; idea of “absolute duty”; AC finds it is error to tell the jury to relax a duty; there is no room for jury discretion as Cardozo decides the matter of law. 

iii) PFC evidence of negligence (the element, not the whole tort); it is not conclusive evidence, just some evidence with respect to instrumentality, but it allows the case to go forward to the trier of fact. 

f) Cardozo’s outs (goes beyond what D asks for, “negligence itself”)

i) Nexus: violation of statute compared to actual injury

ii) Excuse: is there a good reason for not having the lights? 

iii) Unavoidable situations: this leads into Tedla. 

85) Clinkscales v. Carver (CA 1943)

a) Duty still exists when the statute is defective; judges have discretion to (or not to) adopt provision. 

b) Unpublished stop sign; D not held criminally liable; D argues he shouldn’t be held civilly liable. Court disagrees: civil cases do not turn on criminal liability rather on tort liability using the reasonable person standard

86) Sweet
a) Can’t be held liable for obscure/outdated/arbitrary or unknown law

Nexus: Restatement S286

87) Statutory Purpose: Nexus between violation and resulting injury (the statute would have to be created with that specific injury in mind)

a) Provisions not about safety won’t meet the nexus requirement to prove negligence per se 

b) Provisions about safety must fall within the zone of apprehension. The test is foreseeability; the backstop is public policy (Rushink—crash foreseeable, but we don’t want to reward thieves by allowing them to bring suit against victims under nps. 

88) Platz (1882): Sunday drivers; city claims negligence results from breaking statute; court says no: statute is for order, not safety. 

89) DeHaen: radiator into shaft kills man; Cardozo extends limits of statute from people to “stuff” under the “safety” aspect of the statute. Zones of apprehension.

90) Di Pinzio: cars shut off when filling gas; car rolls away. Statute was for safety provision, but not covering the situation that occurred. Not negligence per se (though it could be negligence)

91) Rushink: thief steals car. Major policy—prevent theft; min—generally to protect public from foreseeable consequences. Not negligence per se if thief steals your car. 

92) Gorris: In some courts, the purpose of the statute is relevant: so, if you violate the letter of the statute, but your conduct isn’t the sort of conduct the legislature wanted to prohibit, then the violation of the statute won’t be evidence of negligence. (Gorris v. Scott, D failed to pen in sheep in accordance with the “Contagious Disease (animals) Act of 1869. As a result they were washed overboard in a storm.)

Justification (exceptions) S288A Violations with excuse (but only if the statute does not prohibit excuse)

Assuming that nexus requirement is met. 

93) Tedla v. Ellman (NY 1939): enhancement of safety. If safety really the issue, safer to walk on opposite side of road, so Ps should violate safety. When unusual occurs, strict observance may defeat purpose of the rule.

i) Violation of a statute is prima facie evidence of negligence but not negligence per se; there may be exceptions, such as custom.

94) Levey: violation of statute for clear distance does not constitute negligence per se since there’s an unusual circumstance (emergency). However, just because you can’t make out a case for negligence per se doesn’t mean you can’t make out a case for unreasonable behavior. 

95) Bassey: Statutory violation was unavoidable consequence of unusual circumstance. (electric failure in car, crash)

96) Casey v. Russell: P passenger brings suit against two drivers for failing to abide statute requiring they stay to the right and beep horns. Judge orders jury to find for P (that violation of the statute was negligent) if they did not act reasonably. Verdict returned for Ds. Statute ignored. On appeal, court rejected the charge and stated that only if there was a valid excuse could the statute be ignored. 

Conclusion

97) Licensing: Brown, presumes license = skill; ct. won’t allow jury to be told dr. practicing w/o license. in 1971, legis. enacted a stat. in response – person practicing medicine w/out license shall be deemed PFC of negl.

98) Custom v. Statute: Robinson (custom of jaywalking doesn’t allow for violation of statute)

Res ipsa loquitur: The Restatement 2d of Torts. Section 328D. 

General Formulation

99) Generally: The doctrine of res ipsa loquitur ("the thing speaks for itself") allows P to point to the fact of the accident, and to create a permissible inference that, even without a precise showing of how D behaved, D was probably negligent. Because it is an inference and not conclusive, the inference can be rebutted. 

a) No direct evidence of D’s conduct: There must be no direct evidence of how D behaved in connection with the event. [116]

b) Seldom occurring without negligence: P must demonstrate that the harm which occurred does not normally occur except through the negligence of someone. P only has to prove that most of the time, negligence is the cause of such occurrences.

c) Exclusive control of defendant: P must demonstrate that the instrumentality which caused the harm was at all times within the exclusive control of D.

i) Multiple defendants: If there are two or more defendants, and P can show that at least one of the defendants was in control, some cases allow P to recover. This is especially likely where all of the Ds participate together in an integrated relationship, such that D has “constructive control”. (Example: P is injured while on the operating table, and shows that either the surgeon, the attending physician, the hospital, or the anesthesiologist must have been at fault, but is unable to show which one. P gets the benefit of res ipsa, and it is up to each individual defendant to exculpate himself. [Ybarra v. Spangard])

d) Not due to plaintiff: P must establish that the accident was probably not due to his own conduct. [119]

e) Evidence more available to D: Some courts also require that evidence of what really happened be more available to D than to P. (Example: This requirement is satisfied on the facts of Ybarra, supra, since the Ds obviously knew more than the unconscious patient about who was at fault.)

f) Effect of res ipsa : Usually, the effect of res ipsa is to permit an inference that D was negligent, even though there is no direct evidence of negligence. Res ipsa thus allows a particular kind of circumstantial evidence. When res ipsa is used, P has met his burden of production, and is thus entitled to go to the jury.

g) Rebuttal Evidence
i) General evidence of due care: If D’s rebuttal is merely in the form of evidence showing that he was in fact careful, this will almost never be enough to give D a directed verdict – the case will still go to the jury.

ii) Rebuttal of res ipsa requirements: But if D’s evidence directly disproves one of the requirements for the doctrine’s application, then D will get a directed verdict (assuming there is no prima facie case apart from res ipsa). (Example: If D can show that the instrument that caused the harm was not within his control at all relevant times, the doctrine will not apply, and D may get a directed verdict.)

100) Byrne v. Boadle (1963)

a) RIL invoked barrels do not fall out of the sky without someone being neg, probably from the flour shop that D controlled, so D liable.

101) Bierman You can distinguish the city from Edison, b/c city control instrumentality here.

102) Functions:

a) It is the function of the court to determine whether the jury may reasonably draw the inference, or whether it must be necessarily drawn.

b) It is the function of the jury to determine whether the inference is to be drawn in any case where different conclusions may be reasonably reached.

103) Res ipsa is both a negligence question and a causation question. It allows an inference of negligence when there is no direct evidence that

a) D caused the injury or

b) That D was actually negligent.

Multiple Ds (Unknown instrumentality)

104) Ybarra v. Spanguard, CA 1944 p 101 




(general)

a) Appendectomy gone bad. Med mal case where P woke up from surgery w/ damaged arm and got no information from Ds as to how it occurred. In most states, no r.i.l. b/c P c/n show reasonable inference of any one D’s negl. CA holds that the presumption can be drawn against each D. Control test: right of control v. actual control. 

i) From a doctrinal perspective; what if we bar res ipsa?

(1) 1st conclusion: Illogical conclusion of barring RIL (there would be no suits for some cases)

(2) 2nd conclusion: Would result in absolute liability (no good)

ii) Control test; patient does not have to show both proof of instrumentality and the person; just the right of control (Constructive control vs. actual control)

iii) Relaxation of RIL: why?

(1) There may be multiple actors, but it’s a limited #

(2) Without RIL, same problem as in Connors (silence)

(3) Unconscious patient can’t tell a story even though there’s an injury 

iv) Limits to Ybarra:

(1) Unusual injuries while unconscious in course of medical treatment; all Ds who may have had control may be called upon to explain their conduct as against the inference of negligence. 

105) Ybarra (limits)

a) Hospital

i) Black (steel wire case)/Chin (death from embolism; negligent use of medical instrument): issue of control 

ii) Barrett: outright rejection of Ybarra: make P do the hard work in order to make out a tighter claim. 

b) Non-hospital: (or Justice Traynor’s flowerpot from multi-storied building nightmare scenario); One major piece of tort law is being able to pick the D out from a crowd.

i) Fireman’s fund: even more attenuated in testing the limits of Ybarra

ii) Fowler/Helton: similar scenarios, policy rationales are differing; but children are different/vulnerable

Cause in Fact

106) Overview: 

a) But For test [328(a)] more likely than not. The vast majority of the time, the way P shows "cause in fact" is to show that D’s conduct was a "but for" cause of P’s injuries – had D not acted negligently, P’s injuries would not have resulted. 

b) Concurrent causes: Sometimes D’s conduct can meet the "cause in fact" requirement even though it is not a "but for" cause. This happens where two events concur to cause harm, and either one would have been sufficient to cause substantially the same harm without the other. Each of these concurring events is deemed a cause in fact of the injury, since it would have been sufficient to bring the injury about.

c) Multiple fault: If P can show that each of two (or more) defendants was at fault, but only one could have caused the injury, the burden shifts to each defendant to show that the other caused the harm. (Example: P, D1 and D2 go hunting together. D1 and D2 simultaneously fire negligently, and P is struck by one of the shots. It is not known who fired the fatal shot. The court will put the burden on each of the Ds to show that it was the other shot which hit P – if neither D can make this showing, both will be liable. [Summers v. Tice])

i) The "market share" theory: In product liability cases, courts often apply the "market share" theory. If P cannot prove which of three or more persons caused his injury, but can show that all produced a defective product, the court will require each of the Ds to pay that percentage of P’s injuries which that D’s sales bore to the total market sales of that type of product at the time of injury. The theory is used most often in cases involving prescription drugs. 

(1) Example: 200 manufacturers make the drug DES. P shows that her mother took the drug during pregnancy, and that the drug caused P to develop cancer. P cannot show which DES manufacturer produced the drug taken by her mother. Held, any manufacturer who cannot show that it could not have produced the particular doses taken by P’s mother will be liable for the proportion of any judgment represented by that manufacturer’s share of the overall DES market. [Sindell v. Abbott Laboratories, 
(2) Exculpation: Courts are split on whether each defendant should be allowed to exculpate itself by showing that it did not make the particular items in question – some more modern cases hold that once a given defendant is shown to have produced drugs for the national market, no exculpation will be allowed. 

(3) National market share: In determining market share, courts usually use a national, rather than local, market concept.

(4) No joint and several liability: Courts adopting the "market share" approach often reject joint-and-several liability – they allow P to collect from any defendant only that defendant’s proportionate share of the harm caused. (Example: P sues a single D, and shows that that D counted for 10% of the market. P’s total damages are $1 million. If "market share" is the theory of liability, most courts will allow P only to recover $100,000 from D – D will not be made jointly and severally liable for P’s entire injuries.)

(5) Socially valuable products: The more socially valuable the court perceives the product to be, the less likely it is to apply a market-share doctrine. For instance, a court is likely to reject the doctrine where the product is a vaccine. 

d) Increased risk, not yet followed by actual damage: Where D’s conduct has increased the risk that P will suffer some later damage, but the damage has not yet occurred, most courts deny P any recovery for that later damage unless he can show that it is more likely than not to occur eventually. But some courts now allow recovery for such damage, discounted by the likelihood that the damage will occur. (Example: D, an M.D., negligently operates on P. The operation leaves P with a 20% risk of contracting a particular disease in the future. At the time of trial, P does not yet have the disease. Most courts would not let P recover anything for the risk of getting the disease in the future. But some might let P recover damages for having the disease, discounted by 80% to reflect the 80% chance that P won’t get the disease after all. [Petriello v. Kalman])

e) Complex Type II Cause: "Indeterminate plaintiff": Sometimes it’s clear that D has behaved negligently and injured some people, but not clear exactly which people have been injured. This happens most often in toxic tort and other mass-tort cases. Courts today sometimes allow a class action suit, in which people who show that they were exposed to a toxic substance made or released by D, and that they suffer a particular medical problem, can recover something, even if they can’t show that it’s more probable than not that their particular injuries were caused by the defendant’s toxic substance. 

i) Example: D makes a silicone breast implant, which hundreds of plastic surgeons implant into thousands of women. Epidemiological evidence shows that a substantial percentage of women getting such implants will suffer a particular auto-immune disease (but there can be other causes of the disease as well.) Many courts today would let a class action proceed on these facts. Any woman who received a breast implant made by D and who has the auto-immune condition could be a member of the plaintiff class, and could recover at least some damages, even if she couldn’t show that her particular disease was more likely than not caused by D’s product.

107) Rinaldo/Tollison: Have to show not just negligence, but CAUSE. Failure to yell fore (so what, you’re in a car) and adoption case (we didn’t know the kid was messed up, but we knew some other bad stuff and we adopted anyway. 

108) Grimstad, buoy case; P unable to prove that D’s negligence was the but for cause of the injury. If the court had pulled in the statute, this would have been negligence per se because boat owners are required to have buoys so the lack of one shows that D was below the standard of care. This would have shifted the burden back to D. Essentially, whoever has the burden of proof loses. However, D can be negligent and still not be the cause in fact (negligence in the air). (NY Central RR v. Grimstad Captain of a barge drowns when a tugboat hits his barge and he is thrown in the water.) The court here really sees the but for issue as the captain’s inability to swim, thus the court frames the issue as the P already in the water (instead of what accident prevention methods fell upon the D). 
a) Grimstad. Decedent drowns. Barge did not have a buoy. There was a collision and he ended up in the water, unable to swim. His wife ran to grab a line, but her husband had already sunk by the time she returned with it.

b) Court of appeals finds for D – trial court should have granted a summary judgment on the issue of causation. There was insufficient evidence on causation to go to the jury because there was no evidence that having buoy on the boat would have prevented decedent from drowning.
c) To determine whether the negligence (of not having buoy) was the cause in fact of decedent’s death, you can construct a counter-factual. What would have happened if there was a buoy? Court of appeals says it’s not reasonable to say he would have been saved if there had been a buoy. If he would have drowned anyway, D’s negligence makes no difference.

d) In modern times (post-Grimstad, juries have the broad powers of decision in cases of rescue at sea.

e) Cause in fact doesn’t work for the dual fire cases where two negligent fires join. Each fire would have burned down the house, but separately not a but for cause. 

f) Richardson raises the question of admission of expert evidence to determine the cause in fact. Hard to prove drug was the but for cause, there are deformities without the drug.

“Basic” Proof Issue

109) Cases

a) Mitchell: p348 Security--> assault

b) Burgos/Price: p348 same as Mitchell: security--> assualt (court frames as “more reasonable than not” since you can’t tell enough of the story to sustain a claim for cause in fact; Price: security--> assault (but not fault, since the burglar was professional and would have gotten in anyway. 

c) Wilson v Circus Circus Hotels, NV 1985, p 348: boy got salmonella. Ps c/n show which meal had caused it, b/ he was staying at a hotel and ate just about all of his meals there. This was sufficient showing of causation. Again, about exclusivity; can’t tell a story, so we can’t interpret cause in fact strictly. Difficult to prove liability in food poisoning: (1) exclusivity—is that all he ate? (2) latency

i) What must P do?

(1) Attempts to show exclusivity by negating other causes

(2) Even if he brought in the very bucket of tartar sauce, wouldn’t be enough since he can’t prove that exposure always = illness.

(a) Rebuttal: children are more likely to get sick from bad tartar sauce. 

Complex (Type II) Proof Issues: Uncertain Plaintiff

110) Analysis (we know who the Defendant is)

a) Agent caused general illness

b) Was P’s particular illness “caused by” agent

111) Cases

a) Stubbs v City of Rochester, NY 1919: where D negligently intermingled sewage w/ water supply, and where P typhoid, issue was causation. Ct says it will see liab where there’s dubious causation if there’s “reasonable certainly” (at least 50% chance) that D’s action was the cause.

i) Problem there: if chance was 49% for 100 Ps, no recovery, although we know 49 of them got typhoid from the water. If chance was 51%, 100% recovery for 100 Ps, although we know only 51 of them got typhoid from the water

ii) Relaxes but for cause and instead invokes reasonable certainty; can’t tell ABC story in Stubbs, so instead uses (1) mixed water=typhus, (2) I drank that water and no other water (rules out other likely causes, though not ALL likely causes). Reduces other causal facts. Holding: Ct. finds that with reasonable certainty “more likely than not” direct cause of injury was one which D liable for. P proved “but for”, no way to prove abs. certainty (strict “but for”). P meets burden of going forward. does subst. harm as gen. matter? yes. was it caused by agent? yes. Conclusion: we allow only reasonable certainty cases to go to the jury not conjecture cases. relaxation of “but for”.

b) Allen: Radioactive testing and cancer case

i) Problem in this case: same as Circus/Stubbs--> (a) intervening causes/exclusivity & latency period, which allows for increased # of intervening causes; Strict but for analysis does not work here. 

ii) Summers v Tice, CA 1948, when but for analysis fails: 2 Ds hunting shot P. One bullet hit; P c/n prove which D caused it. To avoid that both Ds get off, ct shifts the burden of proof to Ds. One of them was at fault, and they have more info than P re: what happened.

(1) Where 2 Ds commit substantially similar negligent acts, one of which causes injury, the burden of proof shifts to each D to show did not cause harm. Usually D must cause injury to support liability, not so in Summers. 

iii) What happens? There’s a shift from but for analysis to factual connections. What is a factual connection? Injury, action, but incomplete story. What does that mean with regard to evidence? Court applies statistical evidence (as opposed to direct evidence).

(1) Instead of direct picture of causation, we have statistical picture of causation. Inference. 

(2) Demarcation lines are based on science, but the means of application is not entirely scientific. 

iv) Calabresi’s cause: but for cause, causal linkage, proximate cause (bfc is sometimes interchanged with causal linkage)

(1) Causal linkage shifts burden of proof (through the making of an inference). Why causal linkage? Because we don’t have enough facts to show but for cause to begin with. 

(2) This is in the great tradition of Traynor and Cardozo in the push for but for causation as not a strict test

(3) Prime territory for causal linkage: when the story can’t be told due to the nature of the conduct. 

v) Distinguishes Ybarra: Ybarra is RIL permitting the presumption of negligence drawn from the injury itself (which bridges the cause in fact chasm); in Allen, we have negligence the element (failure to warn, failure to mitigate, failure to measure) & injury (cancer) but we need to prove cause 

vi) Allen court creates 3-prong test and applies to each P, based on proximity, stats, and time frame; from there extrapolates whether the cause is “more probable than not”. This is the “substantial factor” test. 

(1) Whether P exposed to higher degree of radiation

(2) Whether P’s injury is known to be caused by the radiation

(3) Whether P was/is living in proximity

Multiple defendants (Type I); DES cases

I. Joint and Several Liability –

Type I causal uncertainty, determining which manufacturer caused injury.

112) Basics

a) Two causal factors with respect to A, diff in comp., If Several liability only from one D, we have to split them, In joint liability the amount can be collected in full from both D’s.  The D collected from will sue other to get 50%

113) Summers v. Tice

a) Holding: Both D’s liable for whole injury whether found to acting independently or in concert.

b) Rule: no question that one of the D’s did it so burden shifts to them, information concept, the two know sth P knows nothing about. Make them tell the story by placing burden on them. 

II. DES Cases Type I casual uncertainty b/c many D’s

114) DES: joint and several, or proportionate liability?

a) Brown v. Superior Ct 

i) court held that each d only responsible for its proportionate share of the loss (no joint and several liability so that d not possibly liable for all damages to one p)

ii) p using market share theory may not proceed on action for fraud/breach of warranty

b) Hymowitz v. Eli Lilly (Market Share)
i) Too  many more D’s so Summers cannot apply. Information concept diff b/c 100’s of tortfeasors.  Fairness-probability to find who did it becomes more difficult. Acting in concert theory rejected b/c all med companies out to make a profit no mutual goal arrangement. 

ii) Court summarizes common law doctrine, but cannot apply as-is. 

(1) 1st theory: Summers v. Tice approach (Alternative liability): in Summers, one of the D’s must have done it. Court distinguishes since 1) all wrongdoers must be before court, 2) easier to tell a story in the context of 2 defendants (as opposed to 200),-- access to info in this case is the same for Ds as it is for Ps., 3) fairness issue in meting out punishment. 

(2) 2nd theory: Concerted action: based on an agreement, tacit or otherwise, that working in concert. Except that parallel conduct does not constitute concerted action. Why is the behavior parallel? Market efficiency- if they’re all in the same market, the conditions will encourage profit maximizing strategies that dictates the conduct. There is no need for collusion. 

iii) Market Share Theory. % of product in market = % liability (liability apportioned with respect to risk). This is based on the assumption that the formula/product itself are the same, such that there is a 1-1 correlation b/t market share and risk level. 

(1) NY adopted proportionate liability based on national market shares. Why national? Administrative issues with respect to defining narrow markets. 

(2) Did not allow exculpatory evidence; each d had to pay its share in each case whether or not it could proved its pill could not have been the one!

(a) Dissent calls this judicial legislating and says it’s better to create market share theory within tort law confines. 

(3) The court supports this position by saying that it will all balance out in the end; however, only balances out if all ps bring suit. if a non-representative group of ps bring suit, then companies will not be paying their appropriate shares (some more, some less)

iv) Caveat: even once market share approach is taken, one must still evaluate policy goals. 

c) Market share: beyond DES

i) courts unwilling to extend Sindell to other substances, such as asbestos

ii) reasoning is somewhat in line w/ a potential problem w/ DES; that is, some DES used for other purposes

iii) Asbestos argument: other products (cigarettes) aggravate problems caused by asbestos and some asbestos products are much safer than others

d) 5 policy questions

i) whether to use mkt share

ii) scope of market

iii) exculpation of defendants

iv) joint and several liability

v) do we inflate liability to take into account fact that all defendants aren’t in front of court?

e) questions about mkt. share fairness. used in Hymowitz, but as singular DES case with 

i) Manfu. acting in parallel manner, 

ii) produce identical generically marketed products

iii) injuries many years later

iv) invoked legis. response which revived previous actions

v) this is the test used in other j & s cases  

III. Market Share Extended: 

115) Situations where market share is applicable: (1) high number of producers (2) fungible agent (3) mass victimization (4) can’t match them up. Such that risk creation is same among Ps. 

116) Asbestos – Goldman fails identical product part – asbestos naturally occurring

117) Vaccinations – Shackil fails fungibility test – 3 types, all diff.  overlap of policy goals – vaccinations and safety.

118) Lead Paint – Santiago diff. layers at diff. times. couldn’t trace to companies. also Type I AND Type II causal uncert. – possibly other sources of lead around.

119) Blood – Smith non-fungible—not identical samples, BUT ct looks at safety, development process, policy question b/c it regards a contamination of HIV. Resolution: relax requirements of mkt share to limit spread of HIV.

120) Paint Shop – Setliff dangerous, but no showing of fungibility. policy concern, but not overarching (only affects small #s)

121) Guns – Hamilton supp 394 (1996) uses Hymowitz to place liability on gun manufacturers for spread of guns in street market

IV. Policy 

122) Environmental: Rabin. issue with post-modern life. disease rather than injury., multi-generational, expensive to uncover. looking for fairness and justice – goal of safety, justice to society.

123) Politics of Causation – Malone supp326 role of judges as gatekeepers. 

Type II Causal Uncertainty cont’d. 

I. Reasonable Medical Certainty

124) Zuchowizc: PPH—Substantial factor test in causation. Reasonable medical certainty. 

125) Expert Frye/Daubert (gatekeeper role); Judge’s discretion—decision of whether or not to allow expert testimony is a question of law (not for the jury), though what the expert says is for the jury to assess. Frye test has been abrogated; the relevant evidentiary standard is Daubert.
a) Daubert v. Dow set the current standard for admission of expert testimony in limited circumstances.

i) Qualifications/publications of the expert

ii) Scientific methodology, reliability and relevance

iii) The judge has the screening function
b) In Daubert, Supreme Court rejected traditional test of Frye v. United States, which only allowed expert testimony “generally accepted” by scientific community

c) New Daubert test instructs courts to take into account other measures of reliability of relevance, including the tightness of “fit” between the evidence presented and the charge to be proved.

II. Loss of opportunity (A--->B--->C---> LOSS OF OPPORTUNITY)

Or, we don’t know what would/could have happened, so we can’t tell a story (but for x, then y); we do know that negligent behavior resulted in loss of opportunity. 

126) Alberts (majority): court can reject loss of opportunity doctrine. In these cases, the P sues for lost opportunity, window. 

a) What must P prove? That the window existed. How? Expert testimony. In Alberts, there is not enough proof to show window of opportunity since the medical records are incomplete. The expert must testify to a reasonable degree of medical certainty that the window existed.

i) Policy consideration. The records are incomplete (like Allen); we could shift the burden to the doctors. 

127) Rejection. Why judicial restraint? 

a) Courts shouldn’t award based on lottery ticket/stat approach

b) Traditional torts are based on truth; when they involve themselves in stats/probabilities, they’re doing something different 

c) Should be proof = cause >50%. Proof seeking is truth seeking. 

128) Falcon (dissent)

a) Falcon v Memorial Hospital, MI 1990: where D MD’s negl deprived P of 37.5% chance of survival, ct found recovery in “lost opportunity” (based on K analysis). Damages were value of P’s life x 37.5%.
b) Ct used “lost opportunity” K analysis: P had a chance to go to another MD, b/ in reliance on her MD, lost 37.5% chance of recovery b/c she was deprived of a procedure.

c) Dissent says just go w/ trad view: chance that P died b/c of D’s negl is less than 50%, so no causation proof, so no recovery. Injury w/n the lost chance, b/ the death.

129) Fennel

III. Enhanced Risk (A--->B--->C---> ENHANCED RISK)
130) Mauro v Raymark Industries, NJ 1989: P w/ asbestos exposure has asbestosis and greater chance of cancer b/ n/ 50% chance. Ct w/n allow enhanced-risk recovery for <50% chance of cancer. Give P surveillance expenses now, and P can sue later if he actually gets cancer

131) Petriello v Kalman, CT 1990: ct upheld a jury award for enhanced risk w/ <50%. Treats this as an injury in i/s. Discount future damages by present probability.

IV. Malone Excerpt

Basic questions about cause in fact; does objective cause in fact exist? CNF is policy laden; courts decide issues of fact based on public/social good. Ex, Grimstad: not everyone sees the story the same way. 

Proximate Cause

Introduction

132) General: Even after P has shown that D was the "cause in fact" of P’s injuries, P must still show that D was the "proximate cause" of those injuries. The proximate cause requirement is a policy determination that a defendant, even one who has behaved negligently, should not automatically be liable for all the consequences, no matter how improbable or far-reaching, of his act. Today, the proximate cause requirement usually means that D will not be liable for the consequences that are very unforeseeable. 

a) Example: D, driving carelessly, collides with a car driven by X. Unbeknownst to D, the car contains dynamite, which explodes. Ten blocks away, a nurse who is carrying P, an infant, is startled by the explosion, and drops P. P will not be able to recover against D, because the episode is so far-fetched – it was so unforeseeable that the injury would occur from D’s negligence – that courts will hold that D’s careless driving was not the "proximate cause" of P’s injuries. 

b) Multiple proximate causes: Just as an occurrence can have many "causes in fact," so it may well have more than one proximate cause. [140] (Example: Each of two drivers drives negligently, and P is injured. Each driver is probably a proximate cause of the accident.)

133) Ventricelli v. Kinney System, p411: “linking principle”; P sues for injury resulting from defective trunk when P forced to pull over into city parking spot. Judge rules that the defective trunk was not the proximate cause since 1) not foreseeable and 2) parking spots are usually pretty safe places. Intervening act was not connected to the original negligence; case hinges on enhanced risk the negligence did or did not create (foreseeability).

134) Betancourt v. Manhattan Ford: Court refuses to apply Ventricelli since the P was forced to pull over on busy highway. 

135) Berry v. Sugar Notch: trolley speeding collides with falling tree. But for cause exists but proximate cause does not. There is no liability without pc. The causal link states: even if D’s negligence was the but for cause, did this behavior actually increase the chances of such harm in general. If not, then no liability. 

Direct Consequences

136) Polemis: D drops board that results in fire upon igniting vapors. Should D be held liable for the direct consequences? 

i) Don’t even get to proximate cause in Polemis world. If the act is negligent, then the D is liable for direct consequences. 

ii) Bankes examines whether the act was negligent to determine liability

iii) Scrutton examines whether the damages are “direct”

Foreseeability

137) The foreseeability rule generally: Most courts hold that D is liable, as a general rule, only for those consequences of his negligence which were reasonably foreseeable at the time she acted. 

a) Example: D’s ship spills oil into a bay. Some of the oil adheres to P’s wharf. The oil is then set afire by some molten metal dropped by P’s worker, which ignites a cotton rag floating on the water. P’s whole dock then burns. Held, D is not liable, because the burning of P’s dock was not the foreseeable consequence of D’s oil spill, and thus the oil spill was not the proximate cause of the damage. This is true even though the burning may have been the "direct" result of D’s negligence. [Wagon Mound No. 1] [142]

138) Unforeseeable plaintiff: The general rule that D is liable only for foreseeable consequences is also usually applied to the "unforeseeable plaintiff" problem. That is, if D’s conduct is negligent as to X (in the sense that it imposes an unreasonable risk of harm upon X), but not negligent as to P (i.e., does not impose an unreasonable risk of harm upon P), P will not be able to recover if through some fluke he is injured. 

a) Example: X, trying to board D’s train, is pushed by D’s employee. X drops a package, which (unknown to anybody) contains fireworks, which explode when they fall. The shock of the explosion makes some scales at the other end of the platform fall down, hitting P. Held, P may not recover against D. D’s employee may have been negligent towards X (by pushing him), but the employee’s conduct did not involve any foreseeable risk of harm to P, who was standing far away. Since D’s conduct did not involve an unreasonable risk of harm to P, and the damage to her was not foreseeable, the fact that the conduct was unjustifiably risky to X is irrelevant. D’s conduct was not the "proximate cause" of the harm to P. [Palsgraf v. Long Island R.R. Co., 143]

139) Extensive consequences from physical injuries: A key exception to the general rule that D is liable only for foreseeable consequences is: once P suffers any foreseeable impact or injury, even if relatively minor, D is liable for any additional unforeseen physical consequences. 

a) Egg-shell skull: Thus if P, unbeknownst to D, has a very thin skull (a skull of "egg-shell thinness"), and D negligently inflicts a minor impact on this skull, D will be liable if, because of the hidden skull defect, P dies. The defendant "takes his plaintiff as he finds him." Including suicidal P. (Steinhauser, Benn, Fuller)

140) General class of harm but not same manner: Another exception to the "foreseeable consequences only" rule is that as long as the harm suffered by P is of the same general sort that made D’s conduct negligent, it is irrelevant that the harm occurred in an unusual manner.

a) Example: D gives a loaded pistol to X, an eight-year-old, to carry to P. In handing the pistol to P, X drops it, injuring the bare foot of Y, his playmate. The fall sets off the gun, wounding P. D is liable to P, since the same general kind of risk that made D’s conduct negligent (the risk of accidental discharge) has materialized to injure P; the fact that the discharge occurred in an unforeseeable manner – by the dropping of the gun – is irrelevant. (But D is not liable to Y, since Y’s foot injury was not foreseeable, and the risk of it was not one of the risks that made D’s conduct initially negligent.)

141) Plaintiff part of foreseeable class: Another exception to the foreseeability rule: the fact that injury to the particular plaintiff was not especially foreseeable is irrelevant, as long as P is a member of a class as to which there was a general foreseeability of harm.

a) Example: D negligently moors its ship, and the ship breaks away. It smashes into a draw bridge, causing it to create a dam, which results in a flood. The Ps, various riparian owners whose property is flooded, sue. Held, these owners can recover against D, even though it would have been hard to foresee which particular owners might be flooded. All of the Ps were members of the general class of riverbank property owners, as to which class there was a risk of harm from flooding.

142) “Danger invites rescue”: harm to an immediate rescuer is foreseeable harm where D was negl (Wagner), even though rescuer’s act is volitional
143) Wagon Mound (I) (II), 405, 410 Australia, 1961: oil floating on water caught fire and burned ship. D spilled the oil b/ d/n start it on fire. Lower ct used slight damage caused by oil (direct cause) to hold D liable for the fire. Appeals ct points out this is circuitous and holds that reasonable foreseeability is key prox cause test, n/ direct/indirect.

144) Wagon Mound (I): oil spill results in damage and fire. Though the fire was unforeseeable, the D is held liable based on the foreseeable damage done to the dock.

a) Appeals court overturns. Polemis is bad law. “No such thing as negligence in the air, and no such thing as liability in the air.” Establishes that foreseeability is the threshold for determining duty. What are the underlying assumptions?

b) Holmsian notion: acting is good

c) Stigma of moral culpability is not associated with that which the reasonable person could not foresee. 

d) Only liability for reasonably foreseeable consequences; we don’t take into account subjective foreseeability. This is an objective test, just like the test for unreasonable behavior. 

e) Indirect/direct doctrine is too vague. Foreseeability is better. Why?

i) Allows us to limit liability

ii) More scientific, isn’t it? Fewer judgment calls. 

145) Wagon Mound (II): P (whose boat was destroyed in the fire) brings suit against D. The foreseeability argument could be made in this case as opposed to the first case. 3rd party in this case had no control, as P in first case did. If P in first case had argued foreseeability, then contributory negligence would have controlled and P would have lost. 

146) Palsgraf v. Long Island Railroad Co. 

a) Cardozo: There must be a duty to P. There must be a foreseeable P. P here is the unforeseeable P. Extending the chain so long that will bring a chill to human relationships. Here, the interest risked are of a different order than the interest invaded. (Palsgraf v. Long Island RR man carrying fireworks boards train, they explode, injure P)

b) If passenger’s eye blown out, could RR make the same argument? The passenger can recover according to Cardozo. The orbit of the danger is the order of the duty. The eye of reasonable vigilance to the passenger. P is too far away. Duties must be direct, not derivative.

c) Cardozo separating duty to P from proximate cause. If there is no duty, there is no cause of cause. Don’t need to get into the proximate cause question.

d) Andrews: Duty v. Proximate Cause. Duty to P, but proximate cause? Andrews test:

i) Natural and continuous sequence between cause and effect?

ii) Was one a substantial factor in producing the other?

iii) Direct connection without too many intervening causes?

iv) Effect of cause on result not too attenuated?

v) Cause likely, in usual judgment, to produce the result?

vi) Or by the exercise of prudent foresight, could it be foreseen?

vii) Too remote in time in space?

viii) Difference between Cardozo and Andrews:

ix) But For cause (assisting the man v. the explosion)

e) How does changing the But For cause change the foreseeability analysis? What’s the real difference here? Cardozo thinks it can be decided as a matter of law, whereas Andrews thinks the duty already exists, the real question is pc, which is a matter for the jury. A matter of expediency, practicality, and public policy. 

f) Andrews’ analysis faults the D; there are other faults as well (fastening the scales); How we frame the injury gets us to proximate cause (Grimstad).

Negligence Per Se and Proximate Cause

147) Larrimore: analysis of statutory provision. There was no violation since the can was in a safe place, especially considering the intent of the statute. 

Recurring Contexts, “Danger Invites Rescue

148) Rescue Rule, Cardozo (emergency)

a) Wagner: 





(general rule) 

b) Cardozo held that it was natural for P to go the rescue. The wrong that created the need for the rescuer is responsible for whatever happens to the rescuer. P was an intervenor and may have broken the chain of causation. But it is a question of duty. Was there a duty to protect a rescuer from this wrong? Cardozo says yes. It is a question of law that the RR was responsible for the harm to the rescuer. RR is accountable as if he had foreseen, it doesn’t matter because he has a duty. This is an exception from the general rule. D must expect rescuers to come and will have a duty to them. (Wagner v. International Ry. P’s cousin thrown by D’s negl, P injured while going to find him, sues D). Danger invites rescue. Zone of apprehension is not limited to time/space— there is no distinction b/t rescuer who thinks and rescuer who acts instinctively. The test is if the rescue is not wanton, it’s reasonable, part of the chain. This is really a matter of public policy.

c) Moore 





(non-emergency)

i) Policy judgment. Donating kidney is not pressure-packed in the same way that rescuing someone falling from a train is. Forethought/time. 

d) Maltman p488: 




(Professional rescuers)

i) no proximate cause policy—no compensation for professionals since there’s knowledge of risk and compensation for risk assoc. with rescue. 

NY Fire Rule (1866)

149) Ryan: Fire resulting from negligence. Foreseeable that first house burns, not the rest. Policy & the extent to which we limit liability. Insurance: most have insurance, so they end up being paid 2x. Also, can’t insure the whole neighborhood. Unlimited liability in a busy city. Having to insure the whole city would “destroy civilized society.” 

Third Party Conduct

150) RKO General p190: 




(general rule)

a) F/S test: if your actions incite 3rd party, then you’re liable for 3rd party actions. Moral culpability: but for exists; foreseeable b/c it promoted the negligent behavior (speeding to the real Don Steel). 

b) Olivia N p190: 





(Constitutional Issues)

i) Free speech v. Incitement. 1st and 14th amendments trump tort law generally; would have to rise to level of incitement. Incitement is the standard.

c) Hines p417: 





(criminal conduct)

i) RR liable. Rape is not considered superceding cause only if the RR knew or should have known that conduct could lead to criminal activity. 

Suicide: Extent & Thin Eggshell (suicide) 

151) Fuller, p403: Direct consequences with respect to extent of injury (v. type of injury).  You’re still liable even if it’s not foreseeable (Polemis). 

Unforeseeable Consequences—Extent & Thin Eggshell (cancer)

152) Eggshell Rule: Smith: inadequate shield and burnt lip. Fails the Wagon Mound test of foreseeability, but you take your victim as you find him. Eggshell rule kicks in: liable for extent of injury (Polemis).

Kinsman Rule—Limiting Extent of Injury 

153) D is negligent failure (not time limited) to check deadman device meant that boat would go careening down the water and hurt other boats and people (1st injury). But they were not thinking about the water backing up and the city not opening the drawbridge (2nd injury). These were foreseeable consequences within Wagon Mound Authority. Wagon Mound only excludes liability where injury springs from hazard different from that improperly risked. 

a) The rule in Wagon Mound should be restated more narrowly. The court said not liable for unforeseeable consequences. Have to cabin it by looking at the forces that were operating. The operation of those forces that were improperly risked that caused the consequences.  In Wagon Mound, the forces that caused the injury were not the forces that were risked (slippery dock v. fire). Here the forces that were unleashed as a result of negligence were the forces that were risked.  Foreseeability doesn’t matter. The consequences were foreseeable. The risk that should have been protected against.

154) Kinsman (II): economic impact (3rd injury) not foreseeable within Wagon Mound 

155) People’s Express: economic injury foreseeable (2nd injury) within Wagon Mound—depends on when the injury occurs, how far removed. Limiting liability. 

Duty
Introduction to duty; general conception of duty of care (Heaven v. Pender) vs. specialized 

categories of no duty, diminished duty, or enhanced duty; nonfeasance vs. misfeasance; the privity doctrine; duty to rescue?; exceptions to the no-duty categories

Introduction

WORKING ASSUMPTION: DUTY OWED TO ALL; looking for contexts where jurisprudence says NO duty or HIGHER duty – deviations are context specific, exceptions to general rule.

Exam: every actor has a duty to be as careful as an ordinary reasonable person in the same or similar circumstances.

Privity of Duty 

MacPherson v. Buick Motor Co. (1916) 




(Cardozo – ditch privity)

156) FACTS: P injured when car’s wheel collapses. Classic case involving issue of privity. Is manufacturer liable to person other than person he originally sold product to?

157) HOLDING: Previously: no privity of contract, no duty. Here: YES, liable, regardless of whether in privity. In absence of privity, P can sue D as injury was foreseeable. Historically in industrial age, we want to insure that manufacturers of mass-produced goods do not act negligently toward unruly public. Cardozo uses poison case: Manfr’s negl put consumer in “imminent danger.” Mnfr to druggist to patient. Uses Loop (circular saw) and Losee (steam boiler): not imminent. Uses Devlin (scaffolding) and Statler (coffee urn): not imminent. 

158) POLICY: Loss spreading to person who can best afford to pay for social dislocation.  Manufacturers negligent and strictly liable. Case stands for: Illustration of breakdown of privity doctrine into legal regime where there’s a general duty owed to all. Duty exists where affirmative action occurs. 

a) Ultimate test: if the nature of a thing is such that it is reasonably certain to place life and limb in peril when negligently made, it is then a  thing of danger.

b) 2 prong test: 1. reasonably certain to place life and limb in danger. 2. knowledge that the thing will be used by persons other than purchaser, used without new test.

c) If meet both prongs, then, irrespective of contract, manufacturer under duty. Takes duty out of private relationships and into public context. Policy: moving progress forward in safe ways. rise of large scale manufacturers, different relationship b/t consumer and manufacturers. manfrs responsible to bystanders as well as consumers

d) Thomas v. Winchester 
(Discussed in MacPherson cb474)

i) D, manufacturer, mislabeled poison sold to druggist who resold and P injured. D was held liable as put human life in imminent danger.

e) Loop v. Litchfield 
(Discussed in MacPherson cb474)

i) D, manufactured saw with defect and sold it cheaply to P, lasted 5 yrs. then broke. Court held not liable as P assumed risk by buying cheaper product and no imminent danger as lasted give yrs.

f) Losee v. Clute (Discussed in MacPherson cb474)

i) D, manufactured defective steamboiler and  sold it. Buyer tested boiler, but defect caused P’s injury. D not liable as risk of injury too remote and D knew test not final test.

g) Devlin v. Smith 
(Discussed in MacPherson cb474)

i) D, contractor, improperly built scaffold for painter whose servants injured D as owed duty to painter’s servants, even absent a direct contract, to build scaffold with care
h) Statler v. George A. Ray MFG Co. (Discussed in MacPherson cb474)
i) Coffee urn manufactured by D installed at restaurant, heats and explodes injuring P.  D was liable b/c urn’s character inherently dangerous when applied for purpose designed for, would be great danger to may people if not carefully and properly constructed.

Duty to Rescue

159) General   – no duty to rescue 

a) Yania v. Bijan (1959), supp380

i) FACTS: Yania and neighbor strip miner talking about 18 foot trench. Bijan tells him to go in. Yania does, Bijan does not help. 

ii) HOLDING: No duty to rescue.  Yania should have known better, adult with all faculties (not intoxicated, etc.).

b) Harper v. Herman (1993),  cb116

i) FACTS: P dived into shallow water while on pleasure trip on D’s boat w/o warning to D that he was going to dive. Hits bottom, injured.

ii) HOLDING: No duty on part of captain. 

iii) EXCEPTIONS to no duty rule: special relationships such as--

(1) set special relationships (innkeeper, etc.)

(2) OR when someone doesn’t have the normal opportunity to protect self (power dynamic);

(3) OR business relationships—financial gain

iv) distinction b/t it and Andrade (children in day care abused when county knew about overcrowding): county knew about dang. condition; under duty to provide protection – little oppty. to protect self.

v) Policy rationale in defense of no duty: ascribable to notion of ind. liberty – won’t force you to put yourself at risk or to make any type of action to take risk

160) Non-negligent injury 

a) Maldonado v. Southern Pacific Transportation Co.  (1981) cb121 
(Rest. § 322)

i) FACTS: P attempted to board train; it jerks; he falls under wheels, severed arm and other injuries. Alleges that D’s employee’s knew about plight but did not help.  

ii) HOLDING: Ct. imposes a duty, using Rest. § 322: if actor knows or has reason to know that by conduct he has caused bodily harm, actor has a duty to use reas. care to prevent further harm.

161) Non-negligent creation of risk 

a) Simonsen (1931) 136





(Rest. § 321)

i) FACTS: D motorist w/o fault knocks down utility pole, drives on. P runs into pole. HOLDING: D had affirm. duty to use due care to remove hazard or warn others, though not liable for creating hazard.

b) Menu  (1987) 136

i) FACTS: Driver loses control of car, blocking lane of highway. Cab picks him up. Ps crash into car.

ii) HOLDING: Cab driver had no affirm. duty to stay at scene to warn, remove car, or call police. Driver did not voluntarily assume duty that made them rely on him, nor create a peril/change the nature of the risk. Knowledge of danger did not create special risk.

c) Tresemer (1978): 136

i) FACTS: P injured from intrauterine device. Never consulted D physician after he inserted device. W/in 2 years, info about risk of device, suffered injury b/c of delay. Sued for failure to warn.

ii) HOLDING: P won under Rest. § 321: one who has done an act and subsequently realizes it created unreasonable risk of causing harm to another is under duty to exercise due care to prevent risk from occurring even though didn’t know act would create risk. 

162) Reliance—based on real reliance; factual indication that someone will help you, “I’ll throw you a rope”

a) Morgan

b) Nixon

c) Santy

Relationship

163) DePue v. Flateau (1907) 





(business relationship)

a) FACTS: P was buying cattle, too dark at D’s ranch to see them, asked to stay the night. Ds said no; P stayed for dinner, had a fainting spell. Ds again say he can’t stay, put him on a horse, throws the reins over shoulders, sends him on his way. He has another spell, spend the night outside, fainted, in the cold.

b) HOLDING: Ds had a duty b/c relationship was established on business and invitee basis. If someone is obviously incapacitated and there is a relationship, heightened duty to assist.

164) Farwell v. Keaton(1976)cb125



(co-adventurers)

a) FACTS: Two guys out together to  return a car. Meet and harass girls at drive in. Girls’ friends chase and attack and beat Siegrist up. Farwell applies ice, continues adventure driving him around, drove car to Siegrist’s grandmother’s house, parks it, leaves him to be found the next day. He dies.

b) HOLDING: Duty to rescue if special relationship (co-adventurers) or partial rescue.

c) Two bases for relationship: 

i) social venture – they were companions (implicit trust, obligation)

ii) partial rescue – started to take care, didn’t finish duty not to make something worse (others will rely on your beginning to rescue, won’t take over) and reliance argument. 

d) Ronald M. v. White (1980)cb129 note 2


(distinguished from Farwell)

i) FACTS: Group of kids out, some drinking/taking drugs, some not. Those not did not restrain the driver before his negligence injured others.

ii) HOLDING: No duty (distinguished from Farwell) b/c Ds were safe, sober, sane, not participating in “adventure.” Qualitative/subjective element in relationship std.

e) Section 324 2nd Rest: partial rescue. One under no duty who takes charge of another is subject to liability if (a) the failure of the actor to exercise reasonable care to secure the safety of the other while within the actor’s charge or (b) the actor’s discontinuing his aid or protection, if by doing so he leaves the other in a worse position than when the actor took charge of him.”

f) Section 327: liability for those who negligently prevent aid. 

Medical

165) General: No duty to rescue. 

166) Exceptions: special relationship, fact-specific, Emergency Medical Treatment Act. 

a) Hurley v. Eddingfield (1901),supp372  

(“Acceptance” parameter/relationship?)

i) FACTS: Patient became ill, sent for (former) doctor; no other docs available. Offers $, says no others available. Doctor refuses to go.

ii) HOLDING: Doctor has no obligation (duty) to rescue. In order for rescue to kick in a relation must be established. Since he was a former physician, not longer had an active relationship; since he did not accept, no reliance  on part of patient.

b) **Doctors have absolutely no duty to rescue outside of a doctor/patient relationship.

i) even when compensated

ii) even when negative ramifications

iii) even when she knows the patient beforehand

c) Exception: mutual consent. Looks like partial rescue. 

167) Childs v. Weiss  (1969) supp373 



(Implied Acceptance/relationship?)

a) FACTS: Mrs. Childs goes into labor, goes to emergency room. Nurse calls doctor, who says to call her own doctor. Nurse tells her to go to her own doctor (several hours away). Has baby one hour later, baby dies 12 hours later. Also racial implications (TX, P is black, nurse is white).

b) HOLDING: Ct. rejects implied acceptance, b/c there has to be direct communication between Doctor and patient; doctor has to say “Yes, I’ll take the case.” Doctors are not obligated to take on or rescue patients.

c) RATIONALE: Duty is based on reliance; moment of acceptance the patient has reliance on the doc.

168) Emergency Treatment Act (1989) supp377


(legislative action)

a) Congress’s response to refusal to accept patient. Hospital has to stabilize (accept) patient, screen for emergency medical conditions or for labor. Emergency rooms are safe zones; do constitute rescue stations. Doctors required to actually rescue (in Medicare-funded hospitals).

b) POLICY: hospital liability – help low-income folks, especially those w/o insurance.

Conclusion

169) Moch v. Renssalaer  (Cardozo)  cb131 note 9


(like MacPherson)

a) FACTS: D water works contract to supply water for variety of purposes, including fire fighting. Bldg. Caught fire, warehouse burned down. P argued that lack of adequate water permitted fire to spread to warehouse. 

b) HOLDING: (Cardozo) No duty to rescue. Draws distinction b/t holding back of benefit (rescue) and making sure conduct that’s potentially beneficial does not harm victim. This is nonfeasance, not misfeasance. 

Landowner’s and Occupiers

I. Intro
General duty to everyone; looking at contexts where this does not hold true: (1) rescue; (2) premises liability

170) Review Memo, supp34




(Section 332)

a) Land/property. Something happens to person while on premises. 2 parties: (1) possessors; (2) entrants.

i) (1) Possessor: owner, possessor (tenant in LL/ten context) 

ii) (2) Guest/Entrant: Trespasser, Licensee, Invitee 

b) Trespassers (not invited)

i) No Duty, but exceptions (a) if there is a trap, possessor must warn; (b) attractive nuisance (kids)

ii) No willful or wanton harm

iii) Duty to warn KT of artificial conditions

c) Licensees (enters w/ permission of possessor)

i) Duty to warn and make safe conditions that are not obvious. But no duty to inspect. Social guests take premises as possessor takes premises. 

(1) Exception: affirmative activities (duty of reas. care)

d) Invitees (people that come for some material/econ. benefit, or when premises open to the public)

i) Duty to make safe or warn of all non-obvious dangers. Duty to inspect. Why? 

(1) Expectation

(2) Risk-creation—put liability where it belongs

II. General 

171) EXAM: Analyze under both Carter and Heins scenarios. Go through the Carter court’s distinctions and pick out the duty. Then go through the Heins court distinctions to assess duty. Cite to Rest. 332

172) Condition

a) Carter v. Kinney (1995), cb190



(traditional: Sect 332)

i) FACTS: Carter entering Kinneys’ home for Bible Study. Kinney had shoveled snow the night before,  didn’t know there was ice. Slips and falls on ice – broken leg.

ii) HOLDING: P is a licensee. Kinneys had no duty to inspect premises,  P must take ice as he found it.  

iii) Section 332. To be considered invitee, must have material/economic benefit OR open to public. Intangible benefits don’t count (intangible benefits is quintessential licensee) 

b) Heins (1996), p 197




(modern: no distinctions)

i) Court abolishes licensee/invitee distinctions, citing Rowland v. Christian. Focuses on f/s instead of duty. Test:

(1) F/s of harm

(2) Purpose of entrant on premises

(3) Time, manner, circumstances on premises

(4) Use to which premises are used or expected to be used

(5) Reasonableness of inspection, repair, warning

(6) Opportunity or ease of repair or giving warning

(7) Burden on landowner to provide protection 

ii) Argument pro/con for abolishing distinctions. Pro: maps on easily to reasonable person std.; possible deterrence, treats everyone the same; possible deterrence in precaution. Con: no predictability. 

iii) Presho: distinctions are fluid (store to backroom changes categories), but shouldn’t the duty be the same? You can still take into account the status, it’s just no longer determinative. 

c) Historical: English feudalism. LLs people w/ property, don’t want to be liable, except for business purposes

i) different power dynamics

ii) now more regard for human safety

173) Activities (exception)

a) Britt v. Allen County Community College, p 195

i) FACTS: moving piano onto licensees foot. Licensees and Trespassers cannot recover for negligent activities while on premises 

ii) HOLDING: no recovery for active negligence on premises (activity) unless willful or wanton.

b) Bowers 





(overturns Britt)

i) FACTS: customer burned by flaming Irish coffee. 

ii) HOLDING: When licensee injured by some affirmative action/activity, duty owed to person is one of reas. care under the circumstances.

c) Rest. 341





(Rest. 341)

i) Extends liability to licensees for failure to carry on activities with due care if, but only if, the occupier should expect that the licensee will not discover or realize the danger, and the licensee does not know or have reason to know of the activities and risks involved. 

174) Open and Obvious Conditions




(exception)

a) Thorpe/Michalski 

i) invitees still can’t be compensated b/c hazard is open & obvious, can’t make it safer 

ii) BUT cts. are drawing away from that exception, some saying that an ordinary person would have to realize the danger of the condition

b) Restatement 343(1)

175) Outside Premises, Rest. 368




(Rest. 368)

i) Imposes liability for harm outside premises when possessors create artificial conditions so near that they realize or should realize that it imposes an unreasonable risk of harm to those nearby. 

b) Largosa v. Ford Motor Co., p205 

i) FACTS: Bungee jumping near highway. 

ii) HOLDING: no liability since the bungee jumpers did not actually jump onto the highway. 

III. Contexts

176) Children – major exception; EXAM (children & attractive nuisance): Not instant liability, just raises standard to reasonable care (no longer considered trespassers). Cite to Rest. 339 and use as basis for analysis. United Zinc is minority case.

a) Special treatment for children dates back to Krayenbuhl case (cb37 – turntable case). Evolved into broader  “attractive nuisance cases”

b) Restatement, § 339 – General Standard:


(Rest. 339)

i) Possessor liable for physical harm to children trespassing caused by artificial condition if:

ii) Possessor knows child likely to trespass

iii) Possessor knows condition will involve an unreas. risk

iv) Children do not know/discover risk b/c of age

v) Utility of maintaining slight as compared to risk involved

vi) Fails to exercise reas. care to eliminate danger or protect children

(1) **hinges on nature/risk of hazard

c) General rule: HUMANE doctrine. If hazard on property, some reason to know there might be child trespassers, liability against possessor. 

d) Holland v. Baltimore & O.R. Co.  (1981)cb170 note 8 

(risk readily apparent) 

i) FACTS: Nine-yr.-old boy injured by freight train.

ii) HOLDING: § 339 inapplicable b/c moving train obvious risk – even 9 yr. old could readily discover it.

e) United Zinc v. Britt  (1922)supp403 


(minority)

i) FACTS: Children entered land, after getting onto land saw pool, went into water, which was sulphuric, and died of poison.

ii) HOLDING (Holmes): D not liable if condition not tempting, doesn’t attract children prior to trespass. 

iii) Since children came onto land w/o seeing an attraction, they are normal trespassers (not child trespassers). D’s only obligation is traps. Condition itself has to attract kids onto land. 

iv) DISSENT (Clarke): Holmes’ view is Draconian doctrine, he stands for Humanitarian Doctrine. The 

v) pool was attractive – hot day, no fence.  Since it was an attractive nuisance, should go to jury to see if these are types of conditions that would attract children.

vi) DISCUSSION: jury tend to more sympathetic view. Holmes wants to get away from their subjectivity. Point of the case is that duty of reasonable care is owed. 

177) Landlord/Tenant

a) General

i) Before Sargent and Putnam: LLs didn’t have any responsibility/liability w/ respect to tenants unless: (1) hidden danger; (2) premises leased for public use; (3) premises retained under LL’s control (common stairways); (4) premises negligently repaired by LL

b) Sargent v. Ross (1973)cb178 note 6

i) FACTS: Child visiting a tenant in D’s bldg fell to her death from a stairway – not common premises. 

ii) HOLDING: Ct. changes position to reas. standard. LL must act like a reas. person under all the circumstances including likelihood of injury, probable seriousness of injuries, burden of reducing or avoiding risk. Questions of control, defects, etc. relevant only inasmuch as they bear on basic tort law issues such as f/s and unreas. of the particular risk of harm.

c) Putnam v. Stout  (1976)cb178 note 6

i) HOLDING: LL held liable for promise to repair but failure to take steps to do so. Cts. change rule 

ii) impose liability for promises

iii) RATIONALE: Same as for resolving common law change (erasing blanket coverage for LL)

(1) tenants not able to make repairs financially

(2) don’t have power to make repairs

(3) no incentive to make repairs

(4) tenants’ rights: Implied warranty of habitability gained during 60s/70s movement for tenants’ rights 

178) Business Liability EXAM: business liability and invitee questions. Cite to Wal-Mart, list the tests and apply. 

a) Wal-Mart, cb206 (General)

i) Crime on premises in parking lot. Security in store, not in lot. Liability? Depends on f/s. tests:

(1) Specific harm. Only if imminent about to befall customer (extremely restrictive)

(2) Similar, recent, frequency (somewhat arbitrary in application)

(3) Totality of circumstances. Looks at prior crime, surrounding area (too broad, too unqualified duty)

(4) Balancing test: addresses both interests by balancing f/s of harm against burden of duty. Very pro-business approach. Higher risk = higher duty. Court looks at: (1) prior similar frequent crimes and (2) location, nature and condition of property. (1) is more important in the analysis. 

ii) HODLING: no duty. Not enough prior, similar crime (just one). Business can’t be responsible for high crime in neighborhood. 

b) Williams, cb212

i) FACTS: Invitee comes into store, armed robbery happens, invitee gets shot while assailant fleeing.

ii) HOLDING: Business owners, in meeting gen. duty of care (which they owe, b/c customers are invitees), are not obligated to provide security to those invitees. D can’t be insurer of safety.

iii) Ianelli, cb212 Burger King case

(1) FACTS: rowdy customers attack other customers

(2) HOLDING: Duty to customers v. customers. 

179) Resisting 

a) Boyd v. Racine Currency Exchange (1973), cb213

i) FACTS: Robber approached a window, held gun to customer’s head, demanded that the access 

ii) door be opened. Teller refused to comply. Robber killed the customer. Widow brought a wrongful death claim, asserting the duty of the teller.

iii) HOLDING: No duty on robbery victims to accede to robber’s commands (puts victims at risk).

b) KFC v. Superior Court  (1995), cb213

i) FACTS: Restaurant exposed a customer hostage to a fear of being killed. 

ii) HOLDING: Restaurant may be held liable for not giving person what they want, agreeing to their commands, so everyone will leave and no one will be harmed. 

Special duty problems; police and other governmental entities; police response to domestic violence cases; introduction to constitutional torts

I. Tort/State Law

Police

For police duty problems: 

180) General rule: Riss no duty to rescue
181) Articulate & apply Cuffy test

a) Discuss policy

b) Cuffy Rule: No duty outside of special relationships. Elements are:

i) Assumption through promises or action

ii) Knowledge that inaction could lead to harm

iii) Direct contact

iv) Reliance on undertaking

182) Rigid view of rule by the cts.– narrow parameters; applied strictly – must meet EVERY element

183) Distinguish b/t indirect communication (3rd party filter) and nonverbal direct communication 

184) Florence – mother sees crossing guard herself

Riss v. City of NY (1968), cb198



(general rule)

185) FACTS: Woman’s ex-boyfriend threatening her. Asks for police protection several times, not granted. Ex-boyfriend hires thug to throw lye in her face.

186) ISSUE: Did police owe a duty to protect her?  

187) HOLDING: No duty owed by the police with respect to particular victims of criminal activity. Police are not liable for individual harm, unless they assume a duty, in the absence of legislative action.

188) RATIONALE: Resource allocation: Police have a duty to protect everyone, but limited resources, so they can only protect individuals when they assume a duty. Distinction b/t tort law liability that gen. deters and specifically deters. Don’t want to expand the scope of liability: contrary to justice.  

189) DISSENT: argues against resource allocation: fear of financial disaster is a myth. 

EXCEPTIONS:

Schuster v. City of New York, cb202-203 note 1  


(distinguished from Riss)

190) FACTS: P helped police identify criminal from an FBI flyer, actively helping police; threatened, killed 3 weeks later w/ no police intervention.

191) HOLDING: If police extract a service from someone or actively use that person in some way that increases risk, then they have a duty to respond to request for protection. Reliance on police looks like partial rescue; police rely on information equals risk creation. 

Sorichetti v. City of NY (1985), cb203 note 2


(distinguished from Riss) 

192) FACTS: Father injures daughter; protective order against father. Police acknowledge risk through issuing order, telling wife not to worry about threats. Special relationship established. Father severely injures daughter. Police assumed duty to protect through special relationship developed. Also partial rescue – police assurances triggered reliance on the part of the mother.

Florence v. Goldberg, (1978) 




(nonverbal communication/reliance)  

193) FACTS: Police dept. undertook to serve as crossing guards when regulars absent. Mother saw crossing guards, decided to take a job (reliance). Child hit crossing street on day police did not fill in.

194) HOLDING: Undertaking to provide substitute crossing guard was enough to impose a duty. Does not need to be verbal communication – can be nonverbal. Leads to reliance if pattern/practice on the part of the mother.

Cuffy v. City of NY, (1987) 





(TEST)  

195) FACTS: Ms. Cuffy attacked by neighbor on night, repeatedly threatened in the past. Police say they’ll do something “first thing in the morning.” No police the next day. Next evening, neighbors attacked Ralston Cuffy (visiting son), slash Ms. Cuffy and Cyril Cuffy (son who lives at home).

196) HOLDING: No duty outside special relationship. Elements are (1) police assumption of duty through promises or action; (2) knowledge on the part of the police that inaction could lead to harm; (3) direct contact; (4) citizen reliance on police undertaking. (STRICT interpretation). 

197) RESULTS: Ralston – no recovery, because not there when original call place (no direct contact or reliance). Other Cuffys – NO recovery, because they were no longer relying on police promise by the evening – the reliance ended post-morning.

198) POLICY/RATIONALE: (1) Resource Allocation – police depts. must make decision how to allocate resources. (2) If the way they are doing things doesn’t comport with justice, citizens (through democratic process) must voice concerns with mayor, legislative process.

Davidson v. City of Westminster (1982)cb203 note 1 


(CA, application of Cuffy)

199) FACTS: Police keeping Laundromat under surveillance to catch man who had attacked other women. Police saw attacker come and go several times. P stabbed in Laundromat.

200) HOLDING: No special relationship, therefore no liability. Failed the Cuffy direct contact prong.

201) DISCUSSION: Like Schuster, police used P as bait, but no direct communication, no reliance.

Public Transportation

Application of Cuffy in non-police context. Issue two-fold: 

202) whether public trans. more analogous to private transportation (have duty) OR 

203) whether more like public no-duty.

Weiner v. Metropolitan Trans. Authority (1982) cb204 note 4


(general rule: Riss applied)

204) FACTS: Person on premises assaulted by third person. 

205) HOLDING: (General Rule) Public transportation in NY viewed along lines of Riss: no duty to protect from third party crime unless special relationship.

206) POLICY: Nongovernmental liability makes no difference. Impact on utilization of transit authority’s resources – legislative executive decision.

Lopez v. S. Cal Rapid Transit District (1985)cb205 note 4 


(CA–rejection of Weiner)

207) FACTS: Bus driver failed to take action when fight broke out on bus. 

208) HOLDING: Refused to distinguish between public and private carriers in the application of a statute requiring the “utmost care and due diligence.” Special relationship existed here; resource allocation args. inapplicable b/c bus companies can adopt reas. precautionary measures.

Crosland v. NYC Transit Authority (1986) cb205 note 4


(exception to Weiner)

209) FACTS: Employee allegedly witnessed the attack on the P. 

210) HOLDING: If faced with context in which transit authority knows someone will be victimized, special relationship established and under obligation to rescue.

Clinger v. NYC Transit Authority (1995)cb205 note 4


(extension of Weiner)

211) FACTS: P raped behind metal plate in subway tunnel enclosing construction materials.

212) ISSUE: proprietary act (duty to rescue) intersecting with a governmental act (no duty) 

213) HOLDING: This is a government action, and there is no duty to rescue absent a special relationship. 

911 Calls

DeLong v. County of Erie (1983)cb205 note 5



(general rule)

214) FACTS: Woman called 911 to report a burglar outside. 911 operator assured her that help was being sent “right away.”

215) HOLDING: Assurance was an assumption of duty to respond with due care

Merced v. City of NY  (1990)cb205 note 5



(application of Cuffy)

216) FACTS: 911 called by observer, not the victim.

217) HOLDING: The caller was not the victim, therefore there was no direct communication, no reliance, and the required relationship was not established.

Kirchner v. City of Jamestown (1989)cb205 note 5  


(application of Cuffy)

218) FACTS: Witnesses saw victim being abducted, got license #, tried to follow car, gave info to police officer who promised to report it.

219) HOLDING: No special relationship b/c no direct contact, no reliance on the part of the victim.

School

Hoyem v. Manhattan Beach City School District (1978), cb206 note 7

(duty to protect)

220) FACTS: 10-year-old school truant hit by motorcycle four blocks from school. 

221) HOLDING: School had a duty to protect the student – the negligence occurred on the premises, when 

222) the student was allowed to slip away. There is an expectation that the school will keep custody and a reliance by the parent on the school.

Pratt v. Robinson (1976)cb206 note 8




(when duty is terminated)

223) FACTS: 7-yr-old P left off at bus stop at the closest designated stop. P gets hit by a truck.

224) HOLDING: School duty to protect was terminated when the child left the bus at the designated stop.

Mirand v. City of NY  (1994)cb207 note 8



(duty of adequate supervision)

225) FACTS: Ps suffered injuries in altercation w/ hostile gang in school bldg.  

226) HOLDING: School breached its duty of adequate supervision despite arguments that security measures taken. Rejection of allocation of resources no duty argument. 

Federal Law

Amendment XIV (1868) and 42 U.S.C. § 1983 (1998) at the heart of Thurman and DeShaney.

Equal Protection Claim – another venue of redress. If can’t make a claim b/c of no duty rule, and can aggregate separate individuals, go to Constitutional Law rule, not common law rule. 

In § 1983 action, std. of conduct is acting in arbitrary, callous capricious manner (not unreas.) – not very often; statutory right against the state if subverts constitutional right. 

Thurman v. City of Torrington (1984)supp388



(police—equal protection)

227) FACTS: Violent husband threatens, attacks Tracey (P) and child. P calls police, files for TRO, gets warrant for his arrest. Equal Protection Claim: custom among police not to involve selves in family affairs, specifically when against wife/child. Different from common  law tort arg. about lack of protection. Normally, must bring forth evidence (how many DV calls v. non-DV calls police respond to) – idea of pattern and practice. Allocating resources differently for DV cases v. non-DV cases. 

228) HOLDING: Equal Protection Clause requires the same response for DV victims from husbands as from someone coming of the street to attack. P can make out E.P. claim if she can make out a pattern/practice of unequal treatment (theory of group discrim., not just individual (contrast w/ Riss). History of behavior w/ police for Tracey’s claim, BUT no pattern & practice w/ regard to son. *Single incident in itself is suff. to establish pattern and practice: if incident is so severe it manifests in itself a pattern & practice w/ regard to those situations.

229) Making out the claim; showing pattern and practice: (a) other police stood around; (b) compare custom –weak; (c) statistics, Stubbs approach. This court allows ONE instance to show pattern. 

DeShaney v. Winnebago County (S.Ct. 1989), supp395


(social services—due process)

230) FACTS: Son severely injured while in the custody of his father, who Social Services had been watching and from whose custody they had taken son before. Repeated intervention; hospital workers and friends/family use DSS to intervene. § 1983 claim – violation of D.P. Clause: Joshua’s right to liberty deprive by DSS’s failure to act (State did not afford him rt. to liberty).

231) HOLDING: D.P. Clause framed as State protecting people from State, not from each other, not guaranteeing safety and affording protection. State has no affirmative duty to ensure that interests of liberty do not come to harm through other means. Precedent all involving State locking people up (prisoners and mental patients, thus depriving of freedom and imposing a duty to provide life, liberty, happiness. There is no obligation to provide unless deprived of them already by the State. 

232) POLICY: supp397, only full paragraph. The court would like to compensate, but can’t. The solution is the political process: if people have a problem w/ DSS, should make it known to the state governor. Resource allocation. 
a) Majority (Rehnquist) & formalism: D.P. Clause means that gov’t owes you nothing – can’t deprive you of anything, but no need to affirmatively give you/provide you with life, liberty … Is father the State? No. Therefore no state action, no claim. No duty. Cts. won’t force right upon gov’t – that’s their job. If you want something different, can/should use public democracy/outrage to demand change.
b) Dissent (Brennan) & realism: Look at the different ways there maybe can be state action. Contextual. Distinction is action/inaction. In DSS policies, state acted w/ regard to Joshua. Cites White v. Rockford for proposition that not acting with respect to children is like acting. 
c) Argument in common law tort action: Partial rescue/Reliance. School, hospital, mother, Joshua – all rely on DSS. Riss argument: (1) took out of home; (2) intervention= reliance; (3)  DSS is rescue machine. 

LEGAL INJURY

Negligent infliction of emotional harm; the physical impact rule; “direct” infliction; Direct Emotional Injury

General

233) MUST include physical consequences!!

234) Direct emotional injury: Tortfeasor’s conduct unreasonable w/ respect to victim; victim suffers emotional injury from conduct.

235) Indirect emotional injury: Tortfeasor’s conduct unreasonable w/ respect to victim. Other party (P) views conduct, is affected by viewing emotionally. If P in zone of danger, conduct aimed at P, too (Bovsun, Johnson)

236) Policy prescriptions w/ regard to emotional injury – similar. Cts. are suspicious/wary of claims.

237) Reasons: (1) fraud; (2) floodgates; (3) scope of liability 

238) Hard line (Mitchell) don’t like emot. injury claims, P can only collect if conduct leads to touching
239) Thin Eggshell Applies:
a) Negligent physical injury to you resulting in emotional injury = liability (thin eggshell)
b) Negligent physical injury to other resulting in emotional injury = no liability (no thin eggshell)
Direct Emotional Injury including physical consequences 

240) Mitchell (1896)supp418 




(touching requirement)

a) FACTS: P waiting to board car, horses from carriage come close to her, frighten her. No physical contact, but fright, unconsciousness, miscarriage, illness.

b) HOLDING: P cannot recover if the horses did not touch her.

c) POLICY RATIONALE: Ct. fears (1) hard to establish prox. cause; (2) flood of litigation; (3) proof. 

241) Falzone v. Busch (1965) 265
 



(no touching/physical manifestation)

a) FACTS: Car comes near to P and puts her in fear for her safety, but doesn’t touch. 

b) HOLDING: Actual physical impact is not crucial to recovery. 

c) RATIONALE: (1) Proof: It is not prob./natural for persons of normal health to suffer phys. injuries when subjected to fright – medical evidence can prove physical effects came from great emotion. (2) Proof: Fear that recovery often based on mere conjecture and spec. is not unique to non-impact cases – occurs in all types of personal injury litigation. Must hold all to scrutiny – use experts. (3) Fraud: cts. should not deny recovery for a type of wrong which may result in serious harm b/c some people may engage in fraudulent activity. Cts. must control to safeguard against that danger. (4) Floodgates: cts. should not use fear of expansion of litigation as a deterrence from granting relief in meritorious cases: proper remedy is to expand availability of justice, not decrease it. Test: Negligence causing reasonable fear of immediate personal injury resulting in substantial bodily injury or sickness, then victim can recover. If there is no manifestation of injury, there will be no recovery. 

242) Limitations

a) Humana/Wagner (FL)—car coming at you = recovery for emotional distress. 

b) Woodey/Lawson (CA)

Fact specific nature of cases

243) Impending Death (courts replace physical injury with impending or actual death)

a) Two things cts. look at

i) Real danger of crash 

ii) Cognizable of danger

244) Airline: Shatkin v. McDonnell Douglas Corp.  (1984)cb232 note 5

a) HOLDING: Insufficient evidence that passenger on right side of plane was even aware of impending disaster until just before crash.

b) Shu-Tao Lin v. McDonnell Douglas Corp.  (1984)cb232 note 5

i) HOLDING: Judgment of $10,000 for pre-impact fright for pass. in seat over left wing where jury might reas. have found that the passenger saw engine/wing break away at beginning of flight – 30 seconds before crash.

c) Quill cb232 note 5

i) HOLDING: Upheld award of $50,000 to a pass. in a place that plunged 34,000 feet before regaining control , then shook and shuddered for 40 minutes until landing.

245) Not airline: Beyton—pre-impact fright proven by skid marks; 

a) Ghotra
b) Sander
c) Jury—subjective analysis. 
Solely Emotional 

246) **test w/ regard to solely emotional is more strict than when combo of emotional and resulting physical injuries

247) **Even in minority view (physic well-being as entitled to relief as physical), must be SEVERE emotional distress, not lesser degree. Can sue over even slight physical injury, but not slight emotional injury. Still retaining control, dislike of emotional injuries while expanding rule.

248) Metro-North v. Buckley (S.Ct. 1997)supp418a 


(general rule)

a) FACTS: RR worker failed to warn w/ regard to risks of exposure to asbestos at work.

b) HOLDING: Generally, must show some physical manifestation w/ regard to emotional injuries to receive compensation. Reasoning: administrative diff. of figuring out when serious emotional distress was, in fact, experienced; floodgates argument; reduce funds available for later victims. 

249) Gammon v. Osteopathic Hospital of Maine (1987)cb234

(minority view – f/s--exception) 

a) FACTS: P given body part from cadaver instead of personal items of father; claim for severely emotional injuries.

b) HOLDING: Ct. position early on – physic well-being v. physical well-being. Physic well-being as entitled to legal protection as is physical well-being. Difference is foreseeability – can reas. person foresee that this might cause severe emotional distress? Arbitrary req’ments should not be required. **SEVERE emotional distress, not lesser degree. Gammon test: (1) foreseeability (2) no eggshell skull rule applicable (3) severe emotional injury. If P is thin eggshell, court only looks to whether D’s conduct is reasonable. 

c) POLICY: Floodgates argument – counter: take into acct. general notions of reasonable foreseeability of psychic injury. 

250) HIV

a) Williamson—accidentally pricked by negligently discarded needle. Court applies what the ideal reasonable person would do –policy issue education and limiting the scope of liability. No liability. 

b) Chisner—incorrectly diagnosed. Court upholds action for severe emotional distress. Liability. 

251) “Severe Distress” defined 

a) Chizmar / Rodrigues  (1970)

(psychosis counts, regret/disappointment don’t)

i) HOLDING: Objective test, not subjective – when a reas. person would be unable to cope. Must be severe emotional injury, not just fright.

b) Sullivan v. Boston Gas Co.  (1993)
(transient symptoms don’t count, only severe)

i) FACTS: Two Ps stood watching the house they had built burn to the ground. 

ii) HOLDING: Specifies what injuries will count as physical manifestations of distress (long time, rather than transient, etc.) – must pass threshold of severity. 

iii) POLICY: Balance between desire to ferret out fraudulent claims and duty to grant P chance to try case before fact-finder.

“Indirect infliction”: witness recovery; the zone of danger test v. the Dillon Test

Exam: Situation w/ indirect victim, 

Do analysis based on zone of danger, Dillon / Portee, and HI f/s.

Three prong test for zone of danger analysis from Bovsun: 

· Danger or risk to direct AND indirect victim; 

· Death/serious injury to direct victim; 

· Immediate family member.

Dillon / Portee Test: (1, 2, 3: from Dillon; 4 added by Portee) 

· Observation – location (physically close to accident); 

· Closely related to injured person; 

· Result of observation is SEVERE emotional distress (from direct emotional impact – sensory perception from witnessing the accident occur, rather than hearing of it afterwards); and 

· Severity of physical harm to direct victim.

Hawaii foreseeability test: Is it foreseeable that D’s conduct, given all the circumstance, will lead to indirect emotional distress upon hearing the news.

Intro Direct/Indirect

252) Carey / Burgess  cb255 note 3



(bystanders?)

a) FACTS: Pregnant mother claims emotional distress as a result of giving birth.

b) HOLDING: Ct. said neither direct victim nor the innocent bystander, but special case – can still make out emotional injury claim.

253) Huggins v. Longs Drug Stores California  (1993)cb257 note 11
(no liability if not direct victim)

a) FACTS: Parents follow incorrect label, give kids excessive dose of mislabeled medicine; trying to make themselves direct, not indirect, victims. 

b) HOLDING: Ct. says not direct victims, reject claim. No but for cause re: parents

Zone of Danger (majority)

254) exceptional circumstances:

a) Duty to transmit truthful info concerning relative’s death; 

b) Duty to properly handle dead body

c) Neither applies in Johnson
d) Look to Bovsun analysis for MAJORITY view of indirect emot. injury (and Dillon/Portee for minority view)

255) Three prong test for zone of danger duty analysis: 

a) Danger or risk to direct AND indirect victim; 

b) Death/serious injury to direct victim; 

c) Immediate family member. 

256) Johnson v. Jamaica Hospital  (1984)cb251
(parents not in zone of danger when child kidnapped)

a) FACTS: Child stolen from hospital. Parents suing hospital for emotional injury.  

b) HOLDING: In order to make out a claim, the plaintiff must have been in the zone of danger. TEST: (1) w/in zone of danger (actor has imposed risk on victim and observer); (2) observation: injuries resulting from contemporaneous observations of serious injury/death. Kalina: circumcision wrongfully conducted. Ct. – no duty owed to parents b/c indirect bystanders.

c) DISSENT: Why should we have a specific zone of danger test and not more general? Extend further. Policy reason for zone of danger is fear of open-ended scope of liability/litigation, but have moved from that consideration. In Bovsun, we state that there can be indirect claims as long as in danger. Wrongs should be remedied. Kalina – draw distinction b/t custodial rights and personal sensibilities. 

257) Oreski: 




(children of Alzheimer’s patients not in zone of danger)

258) Tobin v. Grossman  (1969)cb245 note 6
(initial NY rejection of zone)

a) HOLDING: Difficult, if not impossible, to draw lines of demarcation limiting action, so indirect victim cannot recover (initially NY cts. rejected Dillon altogether).

259) Bovsun v. Sanperi (1984)cb245 note 6

(MAJORITY view of zone of danger established) 

a) HOLDING: Three prong test for zone of danger duty analysis: (1) danger or risk to direct AND indirect victim; (2) death/serious injury to direct victim; (3) immediate family member. Broadening of duty concept, but not creation of a duty. Allows one who is himself threatened with bodily harm to recover.

Dillon / Portee  (minority)

***minority view, but respected

260) Test: (1, 2, 3: from Dillon; 4 added by Portee) 

a) Observation – location (physically close to accident); 

b) Closely related to injured person; 

c) Result of observation is SEVERE emotional distress (from direct emotional impact – sensory perception from witnessing the accident occur, rather than hearing of it afterwards); and 

d) Severity of physical harm to direct victim.

261) Note: Portee is a refinement of Dillon – can refer to Dillon / Portee test.

262) Portee v. Jaffee (1980)cb238 



 (general)

a) FACTS: Mother witnessed attempted rescue of son from elevator shaft – moaning, flailing arms. Would not be able to recover under zone of danger test b/c not at risk/in zone of danger herself. 

b) HOLDING: Sets up looser test w/ respect to compensation for indirect emotional injury claims: (from Dillon) (1) observation – location (physically close to accident); (2) closely related to injured person; (3) result of observation is SEVERE emotional distress – from direct emotional impact of sensory perception (see/witness the accident occur); and (added by Portee) (4) severity of physical harm to direct victim.

c) POLICY: Broadening of scope of liability, but still limiting to drawn lines of demarcation

263) Thing v. La Chusa (1989)cb244 note 5



(limitations)

a) FACTS: Mother neither heard nor saw accident, but told, then rushes over to see child’s bloody body lying on roadway.

b) HOLDING: Elements of Dillon test really have weight. (1) present; (2) serious emotional distress; (3) relationship. Dillon test is defining test, not just general guidelines. It is a test – cannot just translate it into f/s. Observation = observation of accident, not just consequences of it.  

Proximity

264) Scherr v. Las Vegas Hilton (1985)cb242 note 2


(sensory perception req’d)

a) FACTS: Wife watching TV in CA, sees hotel burn down. Didn’t see husband, but found out later that he had been hurt.

b) HOLDING: Doesn’t satisfy test, b/c no actual observation – no sensory perception, no close proximity.

265) Marzolf v. Stone



 

(extension of observation)

a) FACTS: Family hears about accident, rushes to seen.

b) HOLDING: If you come onto the scene of an accident –can still qualify for emot. distress recovery b/c can infer shock occurs when seeing victim.

266) Stockdale v. Bird & Son, Inc. (1987)cb243 note 3

(limitations: time)

a) FACTS: Mother told 4 hours after son killed about incident. Sees body 24 hours later.

b) HOLDING: Too much time has elapsed for recovery – length of time too long for observation period.

Serious Injury

Direct Victim

267) Barnhill v. Davis (1981)cb243 note 4

(liability even if mistake/extent)

a) FACTS: Son driving in front of mother, sees accident in rear view mirror.

b) HOLDING: Test is whether a reas. person would believe that mother was seriously injured. Can be compensated even if mistake.

268) Barnes v. Geiger (1983)cb243 note 4

(diff. juris./diff line drawn-no liability for wrong identity)

a) FACTS: Mother reas. but mistakenly thought child horribly injured in an accident she witnessed. 

b) HOLDING: Even if reas. person would have believed serious injury, no recovery. Unwilling to extend circle/scope of liability.

Indirect Victim

269) Sell v. Mary Lanning Mem. Hosp. Assn. (1993)cb243 note 4
(mistake altogether, no liability) 

a) FACTS: P mother incorrectly/negligently informed that son had been killed. After planning funeral for 2 days, learned of mistake.

b) HOLDING: P’s reactions (crying, trouble eating/sleeping) were inadequate for recovery – emotional injury has to be sufficient. Severity/serious emotional distress tests really do matter. In most cases, if direct victim is contributorily negligent, indirect victim can’t recover.

Relationship 

270) Elden v. Sheldon (1988)cb246 note 8



(brightline: marriage)

a) FACTS: Cohabitation b/t victim and indirect victim (P – indirect emot. injury). Observation and severe distress satisfied. 

b) HOLDING: Relationship req’ment not satisfied – only marital/family relationships count.

c) RATIONALE: (1) easier to prove (license); (2) floodgate – limit # of people to whom duty owed; (3) marriage is a good thing – state has interest in promoting marriage; (4) limiting scope of liability – BRIGHT LINE RULES.

d) DISSENT: Idea seems somewhat attenuated – disenfranchise and entire category of people b/c no gays and lesbians would qualify.

271) Dunphy v. Gregor  (NJ 1994)cb247 note 8  


(substance)

a) FACTS: P witnessed the death of fiancé. Had been engaged, had set wedding, lived together, joint bank accounts, etc. 

b) HOLDING: Rejected Elden approach – said no “bright line” distinctions. Rather, look to duration of relationship, degree of mutual dependence, extent and quality of shared experience, members of same household, emotional reliance, etc. These qualities should be used for married couples who claim emot. distress and loss of consortium.

272) Leong v. Takasaki  (1974)cb256 note 9 


(HI/relationship)

a) FACTS: 10 year old boy walking w/ stepfather’s mother. She walked into crosswalk, he held back b/c  of oncoming car. 

b) HOLDING: Recovery allowed, blood relationship test rejected, b/c families in HI maintain relationships w/in extended families. Also said no physical symptoms req’d. Extends boundaries beyond Dillon / Portee, but not  unbounded.

Hawaii (foreseeability)

273) Rodrigues v. State  (1970)cb255 note8  


(property= liability/reasonable test)

a) FACTS: Ps built house w/ own hands. Flooded six inches due to state’s negligence.

b) HOLDING: Could recover for prop. damage and emot. distress upon showing that a reas. man normally constituted, would be unable to cope w/ mental stress engendered by circumstances of case.

274) Campbell v. Animal Quarantine Station (1981) cb256 note 8 
(animal= liability if same island)

a) FACTS: Ps learned over the phone that dog has died b/c of negl. of D on same island in HI.

b) HOLDING: Recovery of $200 each upheld after finding that they suffered severe emot. distress.

275) Roman v. Carroll (1980) cb256 note 8 



(animal= no liability in AZ)

a) FACTS: P watched Ds’ St. Bernard dismember her poodle, which died 2 days later.

b) HOLDING: Rejected bystander analysis b/c dog “is personal prop.” and “distress from witnessing injury to prop.” did not give rise to an action.

276) Kelly v. Kokua Sales (1975) cb 256 note 9 


(proximity limits f/s/ same island)

a) FACTS: Man in CA suffered emot. dist. when he learned that daughter/granddaughter killed in HI. 

b) HOLDING: Refused to recognize a duty b/c scene of accident was too remote for Ds to have reas. foreseen these consequences of their conduct.

277) Masaki v. General Motors Corp. cb 256 note 9 


(proximity as one factor)

a) FACTS: Parents heard son was in accident, went to hosp. to see him.

b) HOLDING: Fact that they did not see accident did not bar relief, but was a factor in determining degree of mental distress suffered.

278) Legislative response

Finley excerpt

279) Women’s injuries boxed into emot. categories – often easier for women to women emot. claims. 

280) Often claims dismissed b/c emot. distress not enough, but emot. distress based on gender stereotypes in society. 

281) Ex.: women more likely to be evaluated based on looks, so more emot. when looks disfigured b/c society will not accept them. BUT women’s injuries will be evaluated by male reas. person std., won’t be able to recover.

282) Payton v. Abbott Labs: usually stands for proposition that (1) emot. distress should not be compensable; (2) too easy to feign disturbance; (3) cts. might be flooded w/ frivolous claims.

283) BUT, if consider what it means for woman’s reproductive organs to be misshapen, for it to be dangerous to have child, when women’s senses of identity come from childbearing, then experiences of plaintiffs look more like genuine injuries.

Negligence: The Affirmative Defenses

Contributory negligence; last clear chance; imputed negligence; avoidable consequences; comparative negligence; comparative fault; the Uniform Comparative Fault Act, assumption of risk putting the spotlight on P, instead of defending own actions

EXAM: Affirmative defenses for Negligence: look for culpable P – issue w/ regard to P’s behavior (esp. if they sign s/t, s/t written) Contributory Negligence (Minority)

Rule for Contributory negligence

284) ADAPTED RISK CALCULUS used to determine reas. of P’s conduct.

285) In making a claim for contrib. negl., mirrors issues of negl.:

a) Unreas. conduct – P’s conduct must have been unreas.

b) Causation

i) Cause-in-fact – conduct must be actual cause of P’s harm

ii) Proximate cause – negl. must also be prox. cause of P’s harm

c) Duty – usually no-brainer, b/c we owe duty to selves and others

d) Legal injury 

286) BURDEN is on D to make out case for contrib. negl.; when it is used, harsh world for P/victim, b/c irrespective of amount of contribution, ABSOLUTE BAR to recovery (liability for injury. Doctrine not totally fair – if you believe in compensation, contr. negl. undercuts it. BUT cts. (and esp. juries) give more leeway to Ps than Ds 

Exceptions

287) Activity/status

a) Rescuers/mental capacity 

i) Rescuers – can always argue contrib. neglig. b/c rescue requires emergence into risk type situations. Frequently would fail risk test, wouldn’t get compensation.

ii) Mental/physical difficulties – generally exception w/ regard to D’s behavior. More leeway w/ regard to P’s behavior if s.one is contrib. negl. due to lack of mental capacity – harsh to not allow them to be compensated.

iii) Use CAPACITY BASED std. in this case

b) Statutory Protection 

i) To use statutory defense, must have evidence that statute designed to protect class of victims. Can’t piggy-back args. Must be a legis. history that points to specific class of victims.

ii) Chainani v. Bd. of Educ. (1995)cb384

(1) FACTS: P under statute re: busses flashing lights, waiting for students to cross; D says P (child) was contrib. negligent 

(2) HOLDING: Statute designed to protect school children against their own negl., can’t apply contributory negl. defense b/c would undercut legis. will.

iii) Feisthamel v. State (1982)cb384

(1) FACTS: 9 yr. old girl badly cut when she tried to walkthrough glass drum wrapped around revolving door. Mistakenly believed she reached the exit point. State had violated statute to mark glass revolving doors, asserted contrib. negl.

(2) HOLDING: Ct. accepted the defense, reduced damages by half. Decided that statute not designed to protect definite class of persons from hazard they are incapable of avoiding

c) Reckless Activity & Equanimity 
i) Higher order of culpable conduct req’d than negl. “Substantially greater than that which is necessary to make his conduct negligent.”

ii) If D’s conduct reckless, can’t use contributory negligence defense – must use contrib. recklessness

iii) RULE: There must be some kind of moral parity b/t D’s conduct and P’s conduct. D cannot point to P’s unreas. conduct if D’s own conduct was reckless.

d) Last Clear Chance – temporal 

i) Hypo: car through RR lights, stalled on tracks, conductors can apply brakes in time to stop. Conductor had last clear chance to prevent accident, therefore cannot use P’s contrib. negl. as defense. If conductor didn’t see P, didn’t know, last clear chance not be invoked. 

ii) Rationale: (1) don’t like contrib. negl. (2) reluctant to set up legal scheme where D given chance to avoid unreas. conduct and doesn’t

iii) General Rule: In a situation where victim was helpless (and maybe unreas., too), only chance to get P out of conundrum is for D to act reasonably.

e) Refusal to Impute cb385

i) Cts. generally generous w/ respect to imputation of negl. 

ii) Agent/principal – impute action of agent onto principal

iii) Cts. think compensation is a good thing, and if an imputation of contrib. negl. means that ct. must reduce compensation, not good thing.

iv) Continental Auto Lease Corp. v. Campbell  (1967)  cb386    
(classic example)

(1) FACTS: Kamman rented car from P, was in accident w/ Campbell. Both were negligent. Continental sued Campbell for prop. damage, Campbell invoked contrib. negl. 

(2) HOLDING: Ct. refused to impute Continental w/ Kamman’s negl. b/c reduces compensation. same w/ parents/children – like to compensate kids (cb386)

f) **Jury** 

i) Popular way of using contrib. negl is throwing it to a jury. Jury often reduces D’s damage award, gives slap on the wrist to P for contrib. negl., but still compensates P for D’s negl.

ii) Alibrandi v. Helmsley (1970)cb387

(1) Judge assumed D was negl and that P was contrib. negl. But P’s injuries not trivial. If thrown to jury, would reduce damages according to amount of negl. Would ignore instructions on contrib. negl. and apply comparative negl. BUT judge refuses to do what jury would have done – not his role.

Comparative Negligence (Majority)

FINALLY – reduce doctrine of contrib. negl. Legislation moves on to comparative negl. Calculate level of fault that led to the accident, divide up fault as to P and D according to amount at fault. 

288) Pure: Each party gets compensation according to culpability: P – 90%, D – 10%; award to P reduced by 10%.

289) Modified: D has to be 50% or more culpable for P to recover: if P – 30% and D – 70%, no recovery.

290) Implementation-- Model Actcb389: Uniform Comparative Fault Act – look at as example

291) Imputation Revised cb397 note 6. General Rule – It is more likely comparative negligence will be imputed b/c more “fair.” Contrib. negl. not as fair b/c NO recovery if imputation. W/ comparative, victim can at least collect something.

loss of consortium

– marriage constitutes economic unit. If give $5,000 to one spouse, other spouse benefits

Wrongful Death/emotional injury

–parent/child – no change, no imputation. Don’t blame child for negl., even compar. b/c children diff.

III. Avoidable Consequences

General approach: look at context in which some issue arises re: P’s behavior, then do analysis; desire to compensate but not it they could have done something to prevent.

292) Obligation to seek medical attention: how far does that extend?

293) NOT to surgery – must have leg set, but no surgery (RISK involved)

294) Religious reasons/excuses for no medical attn. often not allowed

295) “anticipatory avoidable consequences”

a) Seatbelt situation   cb404

b) “but for your not wearing a seat belt, your head wouldn’t have gone through the windshield.”

c) Cts. SPLIT on this – sometimes not fair to not give P damages (might be more fair under compar. than contrib. negl.)

B. Assumption of risk; express assumption of risk; implied assumption of risk

296) Pointing the spotlight on P’s acquiescence. Not that P contributed, but that P acquiesced, agreed to expose self to risk, therefore can’t assume compensation

297) Acts as ABSOLUTE defense, particularly in contributory negligence jurisdictions.

298) Definitionscb422

a) general rule – 3 prong test

i) P had actual knowledge of the specific risk

ii) P appreciates the magnitude of the danger

iii) P freely and voluntarily encounters it

299) To invoke as a defense, really has to be assumption of risk

a) Not just assuming a risk, but the risk – appreciation of the underlying risk at issue

b) No coercion allowed (or bargaining) – P and D must have equal bargaining power

300) Express: P gives consent to relieve D of legal duty (i.e. P signs contract)

301) Implied: Pacts reasonably in voluntarily encountering the risk, knowing D will not protect

Express Consent

302) Express: P gives consent relieving D of legal duty (i.e. P signs contract)

303) Cts. generally look to two things: 

a) Context in which it occurred (Dalury)

b) Contract itself (Krazek)

304) As a matter of public policy, contracts allowed in certain situations
305) Exam: If express agreement, apply Tunkl test (cb407) from Dalury and analyze accordingly; Mention that different courts use it differently

a) Defining set of factors: 

i) Business of a type generally thought suitable for public regulation, 

ii) Party seeking exculpation is performing a service of great importance, 

iii) Party is willing to perform service for any member of the community who seeks it, 

iv) Party possesses a decisive advantage of bargaining strength against any member of the public who seeks the services, 

v) Confronts the public w/ standardized adhesion contract of exculpation, and makes no provision whereby a purchaser may pay additional fees to obtain protection against negl., 

vi) Person or property of the purchaser is placed under the control of the seller, subject to the risk of carelessness by the seller’s agents.

306) Cases in which the ct. DOES NOT uphold the agreement:

a) Necessity (hosp. services) – anyone will sign if they need medical care

b) Unequal bargaining power 

c) Interscholastic sports basic to school experience – necessary, not a superfluous activity

Context / Authority

307) Dalury v. S-K-I, Ltd. (1995)  cb461

a) FACTS: P signed contract w/ ski area that was a Release from Liability. P badly hurt when he collided into a metal pole that formed part of control maze for ski lift line.

b) HOLDING: No assumption of risk – ski resort is liable for P’s injuries. Clearly satisfies contract issue, doesn’t satisfy context issue. 

c) Ct. looks to Tunkl case as a defining set of factors: 

i) Business of a type generally thought suitable for public regulation, 

ii) Party seeking exculpation is performing a service of great importance, (skiing in VT)

iii) Party is willing to perform service for any member of the community who seeks it, 

iv) Party possesses a decisive advantage of bargaining strength against any member of the public who seeks the services, 

v) Confronts the public w/ standardized adhesion contract of exculpation, and makes no provision whereby a purchaser may pay additional fees to obtain protection against negl., 

vi) Person or property of the purchaser is placed under the control of the seller, subject to the risk of carelessness by the seller’s agents. 

vii) HERE, what constitutes a public interest is made considering the totality of the circumstances against a backdrop of current societal expectations. Ct. takes skiing out of recreational category and places it into public interest/concern b/c open to public, premises liability, public policy (safety, deterrence, ski area holds responsibility, can insure against risks). Ds invoke a VT statutory provision about “acceptance of inherent risks,” but ct. says that there is no inherent risk if D negligent. Balance b/t protection of ski resorts and protection of skiers.

d) [Tunkl involved admission into a public research hospital. Ct. says hosp. can’t shove contract in your face.]

i) Spencer—amateur ski bum race=bar on release. Similar to Dalury. 

ii) Hamlen—different approach if not skiing. Upholds release for security guard. 

308) Leon—collapsed sauna bench. Release must be appropriate in scope of injury. No insulation against negligence. 

309) Children—can’t appreciate the risk plus no bargaining power. What if parents sign? Paternalistic argument abounds. 

a) Scott—difficult to enforce even if parent signs

b) Dilallo—protection of minors means no enforcement

c) Zivich—exception to child exception—non-profit groups. Policy—volunteers are hard to come by. 

Drafting 

310) Krazek v. Mountain River Tours, Inc. (1989)cb411 note 9

a) FACTS: Release form for river trip included “will hold harmless for any and all liability actions, cause of action; established up front that it is risky activity 

b) HOLDING: Ct. said form was adequate to release D from liability. Did not use the word “negligence,” but strong enough to subsume negligence in their umbrella.

c) compare w/ supp428 – risks clear and definite, release specifically construed against drafter. If ambiguity, used against drafter, not draftee.

d) Test: (1) contracts must be clear (2) courts disdain waiver of negligence (3) but as long as specific with respect to class of claim. 

311) Kissick v. Schmierer  (1991)cb412

a) FACTS: 3 prospective passengers on private plane were req’d to agree they would not sue for negl that caused any “loss, damage, or injury to person or prop.” Passengers were killed.

b) HOLDING: Ct. held that agreement did not bar suits for a death.

Intermediate Consent

312) Something written, but not attested to  – don’t have to sign (i.e. on back of parking ticket, etc.) Cts. leery of intermediate assumption of risk cases since people must have actual knowledge of assumption of risk. 

313) ****– supp64B – good guideline for these types of cases ..

a) if sign posted, customer must observe, read, and understand sign

b) must be legible, likely to come to customer’s attention, where one would expect to find a release (not a coat check)

Implied Consent

314) Implied consent: Existence of consent may also be implied from P’s conduct, from custom, or from the circumstances. 

a) Objective manifestation: It is the objective manifestations by P that count – if it reasonably seemed to one in D’s position that P consented, consent exists regardless of P’s subjective state of mind. [53] (Example: D offers to vaccinate all passengers on their ship. P holds up her arm and receives the vaccination. Since it reasonably appeared to D that P consented, there will be consent regardless of P’s actual state of mind. [O’Brien v. Cunard])

315) Doctrine normally evoked if risk level over and above normal situation. three prong test:

a) Knowledge of specific risk

b) Appreciation of danger (magnitude of the risk)

c) Voluntary

316) Dangerous Activity

a) Murphy v. Steeplechase Amusement Co.  (1929)cb413


(Cardozo)

i) FACTS: Coney Island – P and now wife in line to get on the “Flopper.” Saw what was going on. Wife says at trial, “I took a chance.” Risk is evident. P falls, sues D for negligence. P says he took the risk of being jerked around, but there was no padding, so he didn’t appreciate the magnitude of the risk. Cardozo throws this out b/c not brought up in lower court.

ii) HOLDING: If danger is obscure, unknown, hidden, then it would be a different case. If injuries to public were so serious and frequent that it seems that precautions might have been necessary, different case. Here, the purpose was to be thrown around, and P observed, had knowledge of the specific risk, and voluntarily and freely encountered it: general test.

317) Sports Participants

a) Knight v. Jewett  (1992)cb416 note 6

i) FACTS: Touch football game during the halftime of the Superbowl. Woman hurt after asked D to lay off. D says implied assumption of risk.

ii) HOLDING: Summary judgment for D. Ct. wants to protect vigorous energetic conduct/activity. The backstop is vigorous activity short of reckless behavior unless wanton, willful, reckless behavior – must go by the rules of the sport. 

b) Lestina v. West Bend Mut. Ins. Co.  (1993)cb417

i) FACTS: Soccer injury.

ii) HOLDING: Ct. rejected notion that vigorous participation would be chilled by invocation of negl. There are factors to be considered, including sport involved, rules and regs, customs and practices of the sport, risks inherent in the game, presence of protective equipment, facts and circumstances of particular case.

c) Crawn v. Campo  (1994)cb417

i) FACTS: Baseball player slides into catcher. 

ii) HOLDING: Ct. says that there is a duty to avoid the infliction of injury cause by reckless/intentional conduct, based on two policy reasons: (1) promotion of vigorous participation, (2) avoid a flood of litigation. (unsure of particular result of the case)

d) Freeman v. Hale  (1994)cb418

i) FACTS: Drunken skier

ii) HOLDING: Ct. says that skier has a duty to avoid increasing the risk of collision. Prohibiting his conduct will neither deter vigorous participation nor otherwise fundamentally alter the nature of the sport.

e) Connolly v. Mammoth Ski Mtn.  (1995)cb418

i) FACTS: Ski bindings released and he fell and slid downhill into a large metal tower supporting ski lift.

ii) HOLDING: Ct. denied recovery under Knight, saying that tower was visible (open and obvious), run was fairly wide, and that the risk was inherent in skiing. No claim that D has done anything that caused P to collide w/ tower.

318) Baseball Spectators

a) In a spectator case:

i) Ask, “is someone actually aware of the nature of the danger of the activity?”

ii) Don’t imply assumption of risk if P doesn’t know what risk is (culturally based – Thurman)

iii) More than likely held to general cultural norms, not particular person who is culturally unaware, but can try to make that argument

b) Davidoff v. Metropolitan Baseball Club  (1984)cb419

i) FACTS: P was sitting in first row behind first base when she was badly injured w/ a foul ball.

c) HOLDING: Affirmed D’s summary judgment. If you screen off certain areas, absolved from liability. If Ps care about getting hit, they should sit in one of the screened-off seats or in right field.

319) Legislation

a) IL legis. adopted protective legislation – BB owners, etc. not liable to anyone hit by ball or bat unless they were sitting behind a negligently defective screen or they were hurt as a result of willful or wanton conduct. 

b) CO adopted similar legislation just as it got its first major league team

AFFIRMATIVE DEFENSES: IMMUNITIES-Governmental or Sovereign Immunity

320) General: frame w/in distinction b/t defense and affirm defense. Sov. Imm. is an affirmative defense. “Even though the gov’t was negligent in some way, can’t sue it b/c it’s the gov’t.” 

321) Holmsian arg.: there can be no legal right against the authority who provides the law

322) other policy: 

a) misuse of public $ to compensate victims when could be using $ for others things

b) abolished state and local level have done away with mostly through statutes

c) no duty doctrine (Riss)

323) does arise in no duty rule, risk line of cases

324) if given fact pattern w/ gov’t actor and no duty rule that can’t be understood except as vestige of sov. imm.

325) Federal Torts Claims Act

a) When the sovereign gives up a right, has discretion & ability to give it up in a certain form. Govt uses Fed. Tort Claims Act granting right to sue, but in particular guise or shape e.g., in Fed. Tort Claim – go to U.S. Dist. Ct. (Fed. judges, don’t trust state judges); no right to jury; no punitive damages. Exceptions: postal services, fiscal, discretionary. 

b) Line of demarcation – distinction b/t discretionary v. non-discretionary functions. Whether characterized as discretionary determines if you have claim. If discretionary – no claim, if non-discretionary – claim. Gist of it = very hard to make out a claim

Intentional Torts: Battery, Assault and IIED

PFC of the tort of battery; the legally protected interest; the meaning of “the person”; intent; injury 

326) Definition: Battery is the intentional infliction of a harmful or offensive bodily contact. (Example: A intentionally punches B in the nose. A has committed battery.) The legally protected interest is personhood. 

a) Intent: It is not necessary that D desires to physically harm P. D has the necessary intent for battery if it is the case either that: (1) D intended to cause a harmful or offensive bodily contact; or (2) D intended to cause an imminent apprehension on P’s part of a harmful or offensive bodily contact. 

b) Harmful or offensive contact: If the contact is "harmful" – i.e., it causes pain or bodily damage – this qualifies. But battery also covers contacts which are merely "offensive," i.e., damaging to a "reasonable sense of dignity." Section 19 of Rest: “A bodily contact is offensive if it offends a reasonable sense of personal dignity.” Vitale: 3rd doctor repugnant to P; Unconsented treatment constitutes battery. 

c) P need not be aware: It is not necessary that P have actual awareness of the contact at the time it occurs. (Example: D kisses P while she is asleep. D has committed a battery.)

327) PFC of the tort of battery supp 65, Basic Elements:

a) Act

b) Done with forbidden intent

c) Harmful/offensive conduct

d) Person of another

e) Causation

f) Unconsented (we’ll discuss consent as an affirmative defense, rather than lack of consent as an element of P’s case)

g) What a reasonable person would understand to be offensive touching
i) Doesn’t have to be to person’s body, can be a part of person’s body

ii) (legally protected interest in personhood/dignity)

h) Basic policy rationale: libertarian, body is sanctity, no invasion of personhood. W/ medical consent cases, tempered with some kind of cost/benefit analysis.

328) Assault

a) Definition: Assault is the intentional causing of an apprehension of harmful or offensive contact. The legally protected interest is personhood. 

i) Example: D, a bill collector, threatens to punch P in the face if P does not pay a bill immediately. Since D has intended to put P in imminent apprehension of a harmful bodily contact, this is assault, whether D intends to in fact hit P or not.

b) Intent: There are two different intents, either of which will suffice for assault: 

i) Intent to create apprehension: First, D intends to put P in imminent apprehension of the harmful or offensive contact, even if D does not intend to follow through (e.g., D threatens to shoot P, but does not intend to actually shoot P); or 

ii) Intent to make contact: Alternatively, D intends to in fact cause a harmful or offensive bodily contact. (Example: D shoots a gun at P, trying to hit him. D hopes P won’t see him, but P does. P is frightened, but the shot misses. This is assault.)

(1) Desires the consequences – knows or believe that consequences are substantially certain to occur not concerned about good or bad intent – concerned about the consequences; motivation doesn’t matter

(2) Intent of consequences, as opposed to intent of action.

(3) “Consequence” means the invasion of a legally protected interest (supp69)

(4) hypo: shooting in the Mojave desert, hit someone. didn’t intend the consequences, so no battery. shooting in a crowd in Las Vegas, hits someone. Ct. can infer intent w/ specific consequences, based on the context of the action.

iii) Summary: So D has the requisite intent for assault if D either "intends to commit an assault" or "intends to commit a battery."

iv) No hostility: It is not necessary that D bear malice towards P, or intend to harm her. (Example: D as a practical joke points a toy pistol at P, hoping that P will falsely think that P is about to be shot. D has one of the two alternative intents required for assault – the intent to put P in imminent apprehension of a harmful or offensive contact – so the fact that D does not desire to "harm" P is irrelevant.) 

v) "Words alone" rule: Ordinarily, words alone are not sufficient, by themselves, to give rise to an assault. Normally there must be some overt act – a physical act or gesture by D – before P can claim to have been assaulted. (Example: During an argument, D says to P "I’m gonna hit you in the face." This is probably not an assault, if D does not make any gesture like forming a fist or stepping towards P.)

(1) Special circumstances: However, the surrounding circumstances, or D’s past acts, may occasionally make it reasonable for P to interpret D’s words alone as creating the required apprehension of imminent contact.

vi) Imminence: It must appear to P that the harm being threatened is imminent, and that D has the present ability to carry out the threat. [14] (Example: D threatens to shoot P, and leaves the room for the stated purpose of getting his revolver. D has not committed an assault on P.)

vii) P unaware of danger: P must be aware of the threatened contact. 

viii) Threat to third persons: P must have an apprehension that she herself will be subjected to a bodily contact. She may not recover for her apprehension that someone else will be so touched. (Example: P sees D raise a pistol at P’s husband. D shoots and misses. P cannot recover for assault, because she did not fear a contact with her own body.) 

ix) Conditional threat: Where D threatens the harm only if P does not obey D’s demands, the existence of an assault depends on whether D had the legal right to compel P to perform the act in question. (Example: P, a burglar, breaks into D’s house. D says, "If you don’t get out, I’ll throw you out." There is no assault on P, since D has the legal right to force P to leave.) [16]

329) Vosburg v. Putney  (1891)supp430



(battery and thin eggshell skull rule)

a) FACTS: Boy kicks another student lightly on the knee in classroom. P loses use of his leg from the kick. Light kick, but actual touching. Two issues: (1) does this constitute battery? (2) if so, full recovery? 

b) HOLDING: Jury found D liable, even though did not intend to do harm. Issue is whether he intended the consequences, the consequences being P’s legally protected interest in personhood. ***No one has a right to touch in offensive way whether or not it leads to injury. Court discusses context – if it had happened on the playground, less apt to hold actor liable because there is implied consent on the playground (or assumption of risk). Thin eggshell skull rule applies here just as it would apply in the tort of negligence.

330) Picard v. Barry Pontiac- Buick, Inc.  (1995)cb811

(extension of personhood–camera)

a) FACTS: P goes to mechanic to take pictures. P claimed he lunged at her and spun her around. D claims he touched her camera w/ his index finger.

b) HOLDING: Ct. finds both assault and battery. Assault – based on photograph taken, which shows apprehension; battery – based on his touching camera. The camera is an extension of her personhood. D’s touching the camera constitutes offensive action.

331) Fisher v. Carousel Motor Hotel  (1967)supp433    
  (extension of personhood–plate/policy of dignity)

a) FACTS: P in restaurant, D snatches plate out of hand. 

b) HOLDING: Ct. finds just battery, because the plate was an extension of P’s personhood, but no assault, because P did not express any fear/apprehension from the encounter. Personhood extends not only to body, but extension of body – umbrella, tie, plate, etc. Plate-snatching was conduct at issue.

c) POLICY: Trying to protect against offenses to dignity, not just personhood – physical and psychic/emotional.

332) Alcorn v. Mitchell  (1872)cb813 note 4



(spitting = battery, dignity)

a) FACTS: D spit on P after losing case in ct. house. Spitting – action.

b) HOLDING: P received $1000 compensation (in 1872!!). Act in question was of “great indignity, highly provocative of defense by use of force.” Spitting doesn’t lead to physical injury – but injury to dignity. 

c) POLICY: Ct. protecting against use of self-help/retaliation.

Affirmative defenses; consent; self-defense and defense of property; mistaken self-defense; domestic violence

333) Two affirmative defenses to battery 

a) Consent

b) Self-defense

334) Battery case – defense is consent; Non-battery case – defense is assumption of risk

335) Consent: general

a) Consent depends on activity, context in which possible battery took place 

i) There is “legal battery” (such as wrestling) 

ii) More difficult situation is when battery is illegal activity in and of itself 

b) 2 aspects:





(deterrence)

i) Tort – you consented, no recovery 





ii) Criminal – if you do something illegal you get locked up despite consent

c) Fist fights also have the same 2 issues: (1) tort law claim; (2) criminal law; 2 ways to look at fist fights, depends on the jurisdiction – (1) Minority rule: unlawful consent is no consent; (2) Majority rule: consent not a bar—still liable to each other. 

i) Hart is minority rule, even though the boxers are not fighting in anger (according to the rules). The fight, even though illegal is more like a sport. 

Medical

336) Doctor violated personhood in some way. 

a) Usually – not lack of consent generally, but lack of specific consent for specific procedure 

b) (Draw parallel to assump. of risk – no affirm. def. for D if P consents to X, but doesn’t consent to Y)

c) Doctors have justification for taking other measures, particularly in emergency contexts. If non-emergency, the court will probably do a cost/benefit analysis.

337) O’Brien v. Cunard Steamship Co.  (1891)     
(knowledge of scope of risk; indicia of implied consent)

a) FACTS: P on steamship going to U.S. Must be vaccinated so as not to be quarantined. Doctor going down line of women; P tells doctor she doesn’t want to be vaccinated, because she has before; then holds up her arm and he vaccinates her. 

b) HOLDING: P’s action of holding up her arm constituted implied consent as opposed to express. She knew what he was doing, knew what vaccination was; she held up her arm, and no one touched her to coerce her; she did not tell him no; she took advantage of the card and went ashore. To consent you must know the scope of the risk.

c) Class note: this is a relatively singular case – medical context; action necessary to accomplish goal; but leads to troubling precedent if it is followed.

338) Mohr v. Williams  (1905)supp436

(beyond the scope of the risk; no implied consent)

a) FACTS: Patient goes in for ear problems in one ear. Put to sleep for surgery, doctor operates on other ear. Analogous to Kennedy b/c doctor performed surgery on diff. part of body than consented to.

b) HOLDING: No affirmative defense for D – D is liable to P for battery. Mohr is on different order of magnitude from Kennedy, b/c 2d surgery maybe less risky than the 2d surgery in Kennedy.

Sex

339) Barbara A. v. John G.  (1983)supp437(a)
(scope of consent or just consent case)

a) FACTS: D said he could not get P pregnant, so she sleeps with him and does get pregnant. Misrepresentation of fertility. Issue: whether or not offensive touching was consented to. Framed along the lines of battery offensive touching violated legally protected interest.

b) HOLDING: Ct. finds that this is a sort of coercive consent. Points to 2 issues (along with lawyer/client relationship and  power dynamics and false information): (1) sense of trust in atty/client relationship; (2) scope of risk. Majority: this isn’t a claim of seduction, this is a claim of battery. 

Self-Defense, Generally

gets back to policy behind battery – if what we care about is personhood, 2 personhoods intersecting

340) Privilege generally: A person is entitled to use reasonable force to prevent any threatened harmful or offensive bodily contact. 

341) Apparent necessity: Self-defense may be used not only where there is a real threat of harm, but also where D reasonably believes that there is one. This is a dual standard—subjective actual belief and objective reasonable person belief. 

342) Only for protection: The defense of self-defense applies only where D uses the force needed to protect himself against harm.

a) Retaliation: Thus D may not use any degree of force in retaliation for a tort already committed. (Example: P hits D with a snowball. Ten minutes later, D hits P with a snowball, in retaliation. D has committed battery on P, because D’s act was not done in true self-defense.)

b) Imminence: D may not use force to avoid harm which is not imminent, unless it reasonably appears that there will not be a later chance to prevent the danger. [62] (Example: P says to D, "I will beat you up tomorrow." D cannot beat P up today, to prevent tomorrow’s attack, unless it appears that there will be no way for D to defend tomorrow.)

343) Degree of force: Only the degree of force necessary to prevent the threatened harm may be used. If D uses more force than necessary, he will be liable for damage caused by the excess. 

a) Deadly force: Special rules limit the use of deadly force, i.e., force intended or likely to cause death or serious bodily injury. 

i) Danger must be serious: D may not use deadly force unless he himself is in danger of death or serious bodily harm. (Example: P attacks D with his fists, in a way that does not threaten D with serious bodily harm. Even if there is no other way for D to prevent the attack, D may not use his gun to shoot P, even if the shot is intended only to injure P – D must submit to the attack rather than use deadly force.)

344) Retreat: Courts are split on whether and when D has a "duty to retreat" (i.e., to run away or withdraw) if the threatened harm could be avoided this way.  

a) Restatement view: The Second Restatement holds that: (1) D may use non-deadly force rather than retreating; but (2) D may not use deadly force in lieu of retreating, except if attacked in his dwelling by one who does not reside in the dwelling. [64] (Example: If P attacks D on the street with a knife, under the Restatement D may use his fists rather than running away, but may not use a gun rather than running away if running away would avoid the danger. If the attack took place in D’s home, where P was not also a resident, then D could use the gun.)

A. Property: Katko—duty to trespassers; deadly force is not reasonable with respect to property. 
B.     Limitations

(1) must be proportionate to threat at issue

(2) possibility of retreat: obligation to retreat if retreat can be done in a risk-free way (this is different in some jurisdictions out West where they care about protecting prop. and manlihood)

(3) when danger passes, then privilege of using self-defense passes ex.: in a fight, after someone is knocked out, can’t keep using “self-defense”

345) State v. Kelly  (1984) supp440

(extension of Raymond, context & reasonable belief)

a) FACTS: Gladys Kelly stabs, kills Ernest. Prosecuted, raises defense of self-defense. 

b) ISSUES: Common law (supp441 rt-hand column, above III) issue w/ regard to self-defense in facts leading up to killing – was her belief that force was necessary reasonable, and was that force reasonable? 

c) DEFENSE: Defense attempts to paint broader picture of self-defense by using Battered Women’s Syndrome. Normally when looking at victim’s behavior, see what exactly victim did. W/ domestic violence, must look at history of relationship to show that self-defense constituted reas. action.

d) HOLDING: Ct. argues it does several things: (1) fleshes out realistic picture of D’s life; (2) shows jury about belief of risk – REASONABLE belief; what threat was; why she didn’t retreat that day or at all. “Misconception” – if it were really that threatening/violent, why didn’t  D walk away/retreat? psychology of battering relationship – cycle of emotional claim and the reality of economic dependencies and the legitimate fear of more injury. Ct. also says that info in and of itself can’t be used, but can be used as part and parcel w/ other info the jury processes. It is relevant, but not dispositive. Rationale for allowing use of info: idea of self-defense is to show a moving-picture view of the world, to see events leading up to the action. This info provides contextual background so Kelly can use self-defense claim.

e) Note in class: Common law very leery of arguments based on psychological state. Mechanism of common law based on one of individual motivation/conduct rather than other things about you.

C.      Mistake

346) Self-defense – mistake; Series of cases: A comes at B; B thinks A is going to shoot him, hits A. But A was not armed, “mistake” w/ proportion of force.

347) RULE: A victim has a right to defend herself, even if defense was mistaken, but it must be a reas. mistake. Court looks at indicia of mistake. 

348) Courvoisier v. Raymond  (1896)supp438


(context and reasonable belief)

a) FACTS: D awakened in the middle of the night, thought he was being robbed. Mob scene outside, D trying to scare off robbers, someone comes out of the crowd toward him and D shoots. Person shot was a police officer, not attacking.

b) HOLDING: Jury must be given full set of circumstances in order to make a decision regarding whether it was a mistake and self-defense.

c) POLICY: When cts. allow self-defense defense even w/ mistake, they are saying they value the person’s actions (and ability to defend self) greatly. Ct. strikes a balance between 2 rights: victim’s right to bodily protection, person’s right to defend self.

IIED; harassment; abusive speech; constitutional considerations

349) Definition: This tort is the intentional or reckless infliction, by extreme and outrageous conduct, of severe emotional or mental distress, even in the absence of physical harm. Legally protected interest is emotional tranquility. 

a) Example: D threatens that if P, a garbage collector, does not pay over part of his garbage collection proceeds to D and his henchmen, D will severely beat P. Since D’s conduct is extreme and outrageous, and since he has intended to cause P distress (which he has succeeded in doing), D is liable for infliction of mental distress. [State Rubbish Collectors Assoc. v. Siliznoff]

350) Intent: "Intent" for this tort is a bit broader than for others. There are three possible types of culpability by D: (1) D desires to cause P emotional distress; (2) D knows with substantial certainty that P will suffer emotional distress; and (3) D recklessly disregards the high probability that emotional distress will occur. (Example: D commits suicide by slitting his throat in P’s kitchen. D, or his estate, is liable for intentional infliction of mental distress because although P did not desire to cause distress to P, or even know that distress was substantially certain, he recklessly disregarded the high risk that distress would occur.) 

a) Transferred intent: The doctrine of "transferred intent" is applied only in a very limited fashion for emotion distress torts. So if D attempts to cause emotional distress to X (or to commit some other tort on him), and P suffers emotional distress, P usually will not recover.  

i) Immediate family present: The main exception is that the transferred intent doctrine is applied if: (1) D directs his conduct to a member of P’s immediate family; (2) P is present; and (3) P’s presence is known to D. (Example: While P is present, and known to D to be present, D beats up P’s father. If P suffers severe emotional distress, a court will probably allow her to recover from D, even though D’s conduct was directed at the father, not P.)

351) "Extreme and outrageous": P must show that D’s conduct was extreme and outrageous. D’s conduct has to be "beyond all possible bounds of decency."

a) Example: D, as a practical joke, tells P that her husband has been badly injured in an accident, and is lying in the hospital with broken legs. This conduct is sufficiently outrageous to qualify. [Wilkinson v. Downton]

352) Actual severe distress: P must suffer severe emotional distress. P must show at least that her distress was severe enough that she sought medical aid. Most cases do not require P to show that the distress resulted in bodily harm..

353) Emotional tranquility gets translated into modern view: Restatement § 46.

a) Intentional Infliction of Emotional Distress

b) Extreme and Outrageous Conduct**

c) Causation

d) Severe Distress**

354) Generally:

a) Backdrop to claim – basic jurisprudential/policy stance – generally, cts. don’t like emotional claims. traditional view and “garden variety” claims – s.one say s.thing about another person, leads to IIED claim. Whenever there is conduct plus speech, stronger claim. Can piggy-back assault and battery onto IIED claim. cts. leery of claims based solely on speech. WHY? slippery slope, fraudulent claims, etc.

355) Intro: Siliznoff 

a) Traditional view: Barlowcb820 – can’t collect on claims.

b) Modern view: Siliznoff  cb820 – distinguish b/t “technical assault” and other 

i) Even verbal assault doesn’t qualify as “technical assault”

ii) In assault, trying to protect person’s dignity (Alcorn – spitting)

iii) Justice Traynor says issues is mental and emotional tranquility, and there is a fine line drawn b/t ass./battery and emot. distress.

356) Courts worried about: (1) slippery slope, (2) flood gates (3) fraud

357) Cases are heavily dependant on FACT and CIRCUMSTANCE

a) Glean how judges would determine elements, particularly extreme & outrag. conduct and severe distress

b) Elements don’t mean much on their own; fact and circumstance matter

II. Non-Racial Insults

358) Agis v. Howard Johnson (1976) supp460


(last name- extreme and outrageous)

a) FACTS: Theft problems among employees, no one admits. Restaurant decides it will begin laying people off one by one alphabetically until someone admits. Agis is the first to go, is emot. devastated when she’s fired.

b) HOLDING: Ct. focuses on extreme and outrageous conduct – it’s there b/c injury affects her livelihood. If the injury occurs in an employment context, more likely to sustain a claim b/c cts. more sensitive to economic arg. Conduct and speech – triggers extreme & outrageous conduct.

359) Harris v. Jones (1977)supp465 



(stuttering – severe distress?)

a) FACTS: Conduct/speech involves excessive taunting of worker by supervisor b/c of stutter. 

b) HOLDING: Ct. talks in passing about extreme and outrageous; difficult question. But can’t satisfy claim on severe distress, so throws it out. Ct. says Harris’s distress not severe enough b/c it was a pre-existing condition and he only went to the doctor once. **When cts. say severe distress, they mean severe. Harris is distinct b/c cts. usually are more sensitive in employment context, but aren’t here.

360) Womack v. Eldridge  (1974)cb821 


 
(criminal stigma)

a) FACTS: D takes P’s picture to be used at court in a criminal prosecution and molestation case. 

b) HOLDING: Ct. focuses on extreme & outrageous conduct. Basis – reas. person would be severely distressed by this action/speech. Jury determined it was extreme. & outrageous. Ct. goes w/ that verdict. To distinguish Womack from Harris, conduct v. speech. Cts. more likely to grant compensation when some conduct in addition to speech, as opposed to assault on dignity being purely verbal. Goes back to touching req’ment (Mitchell – horses didn’t touch her, thus no claim). Impugned reputation and affirmative conduct. 

III. Racial Insults

361) Wiggs v. Courshon (1973)supp468 


(single incident – ANAMOLY b/c innkeeper)

a) FACTS: 5 blacks visit hotel in FL – dispute w/ waitress w/ regard to service and menu selection. Waitress says, “ ….,” turns around, stands still, led away. No touching. Normally, if this happened in the street, would not have a claim. Different b/c of § 48 in Innkeeper section.

b) HOLDING: Father and son get damages, other three don’t. § 48 – innkeepers, common carriers, and others who run facilities are held to std. of “gross insult.” Ordinarily Ps not allowed compensation for same language b/c doesn’t qualify as extreme and outrageous conduct, only mere insult. Here, mere insults qualify as “gross insults” under § 48 – don’t have to meet the high threshold of extreme & outrag. Innkeepers there to serve, have a duty to be polite. Since it meets gross insult test, issue is one of damages. If concerned about floodgates, scope of liability, two ways to do it: (1) liability v. no liability; (2) vary the levels of compensation. Jury award shocked the judicial conscience. Floodgates arg.: “giveaway program” – judge tells what he really thinks about this situation.

c) Fisher / Wiggs supp472: Ps in Wiggs – no claim for battery b/c no touching, not even of plate, as in Fisher. Thus, shows artificiality in Fisher – would the insult have been any less if plate not grabbed away? Wiggs unique b/c of § 48 (specific action against common carrier, innkeeper …), of which the most recent case was from 1917. Also unique b/c claim for IIED recognized for single incident, and no conduct, and no employment context. 

362) Irving v. Marsh  (1977)supp473 



(outrageous conduct?)

a) FACTS: Student goes into store to return goods, made to sign a slip with racial slur on it.

b) HOLDING: Ct. highlights basic rule of extreme & outrageous conduct – does not qualify. IL Constitutional provision to promote dignity, but not operative – rather, just aspirational. The law does not permit recovery for humiliation P forced to endure. Utterance was “mere insult” – not to level of extreme & outrageous conduct. Ct. says so, ct. determines. Does not appear obvious from the test. The line could be drawn in several ways, but ct. interprets std. as matter of law in terms of “mere insult.”

c) Irving could have tried to frame as “gross insults” under § 48 (customers captured in business setting) therefore only needs to rise to level of gross insult. 

C. Federal Claim Title VII

363) Fed law – Title VII – unlawful employment practice for employer to discriminate … b/c of race, sex, etc.

a) – it is clear that this works for promotions

b) – do racial insults rise to level of Title VII?

c) –std. is “abusive workplace” – ct. puts meat on that, interprets it

364) Bolden v. PRC Inc.  (1994) cb894

a) FACTS: P, African-American, brought action for racial discrim. re: remarks. 

b) HOLDING: Ct. found P to be “serious and sensitive” and co-workers to be “boorish,” but that does not rise to level of Title VII claim. Casual comments and mere insults not enough – very much like IIED std. Ct. requires a “steady barrage” of really bad racial comments to find harassment that was racial or stemmed from racial animus.

IV. Sexual Orientation

365) Logan v. Sears, Roebuck & Co.  (1985)supp474

a) FACTS: P on phone w/ creditors, who say “this guy’s as queer . . .” 

b) HOLDING: Ct. uses § 46 analysis and focuses on extreme & outrageous conduct – whether enough to take to jury. Sets up test for extreme & outrageous: “no recovery for mere insults, etc.”;  “conduct so extreme & outrageous as to go beyond bounds of decency…” Defines diff. communities – makes reas. person std. subjective to not include the queer community by using “ord. person similarly situated,” then “would cause mental suffering to ord. person, not to homosexuals.” Could have handled by saying single utterance – doesn’t qualify b/c of that. Could have handled through intent – no intent to bring about consequences. But then ct. would not have an oppty. to express its opinions. It is not so much the rule, but the justification of the rule – it’s the way the court articulates it (“giveaway programs,” etc.)

366) Oncale Title VII

V. Sexual Harassment

367) Two doctrinal categories – 

a) IIED: same std. for as for race, etc. in terms of extreme & outrageous and severe distress. 

b) Title VII: covers sex. harassment and other forms – same sex harassment as well. Used as std. for “quid pro quo” cases (will not get promotion if you don’t go out on date w/ me). More difficult case when woman not fired, not about promotion, but about what happens in wkplace. Ct. created “abusive working environment” std. (subjective based on circuit). 

c) APPLY Forklift test to abusive workplace claims. TEST: (1) frequency of occurrences, (2) severity of occurrences, (3) nature of threat – whether physical or humiliation, (4) unreas. interference w/ work – abusive workplace environment VERSUS mere offensive utterance.

368) Russo v. White  (1991)cb824 



(extreme & outrageous conduct)

a) FACTS: Woman receives 340 hang-up calls from guy she turned down for second date.

b) HOLDING: Ct.: doesn’t meet standard b/c tort of IIED recognized, but not favored. Limiting scope of liability based on extreme & outrageous conduct std. Mirrored in sexual harassment and race context.

c) Two strands of jurisprudence settled in Forklift. 

i) Rabidue v. Osceola Refining Co. (1986) 895 more strict standard (injury to psychological well-being/severe distress)

(1) HOLDING: Ct. req’d serious injury to P’s psychological well-being. High threshold; very severe.

ii) Ellison v. Brady (9th Circuit, 1991), 895
less strict standard 
(reas. woman std.)

(1) HOLDING: subjective std. based on reas woman std. Would a reas. woman consider that to be an abusive working environment?

369) B. Harris v. Forklift  (1993)cb827(S.Ct. test)

a) FACTS: D asked P to remove coins from pants pocket, repeatedly insulted her. 

b) HOLDING: S. Ct. tried to articulate std. not of severe psych. injury, but not of subjective view, either. 

c) TEST: (1) frequency of occurrences, (2) severity of occurrences, (3) nature of threat – whether physical or humiliation, (4) unreas. interference w/ work – abusive workplace environment VERSUS mere offensive utterance. Reasonable v. merely offensive. Doesn’t need to rise to level of “quid pro quo”. 

370) Baskerville v. Culligan International Co.  (1995) (Posner)cb827

a) HOLDING: In wake of Forklift “merely offensive” conduct not actionable – reversed judgment against D whose “sense of humor too final shape in adolescence.” Not enough to rise to level of abusive workplace environment. No quid pro quo arg. (never asked for date/sex), no conduct to link w/ speech. Proof is in the facts.

VI. Public figure

371) Hustler v. Falwell  (S.Ct.1988)cb830

a) FACTS: Claim by Falwell (public figure) against Hustler – making fun of him and mother in parodied ad. Magazine states that it is a parody, and no way that anyone could take it as a true statement. Not defamation claim b/c not said to be true, but IIED claim. Jury gives damages to Falwell. 

b) HOLDING: Rehnquist says must balance IIED w/ First Amendment claims – free speech, political discourse (analogizes (distant cousin) to political cartoon). PUBLIC FIGURE. If you make this an IIED, slippery slope in terms of all public figures. Obviously, if defamation, public figures can be compensated too.

372) Esposito-Hilder v. SFX Broadcasting, Inc.   (1997)supp481  

a) FACTS: Station plays “Ugliest Bride” game. P was business manager of competing station, and they disclosed her name, where she worked, etc.

b) HOLDING: Distinguished from Hustler b/c P not a public figure. Decision permits P to proceed w/ case, but she still must go through stringent req’ments of IIED.

373) Finley/Givelber   supp427, cb824 note 4

a) Finley view – if have claims, should be based on subjective std. Need more subjectivity towards reas. woman std. for cases that don’t match moral intuition.

b) Givelber – problem w/ respect to emot. injury claims b/c other torts have more straight-forward rules. “extreme & outrageous” not really a test. Avg. member of a community tends to turn passions of the moment into law. Objective v. subjective – compare w/ reas. person std. 

Traditional Strict Liability

374) Key – recognize which box to go to

a) Hammontree – debate was the type of claim that should be brought in negl. as opposed to strict liability

b) If you can categorize it under strict liability, easier to win. element of unreas. conduct doesn’t matter. Even if conduct reasonable, can still win under strict liability

375) What falls into strict liability? Abnormally Dangerous Activities 

i) EXAM** If given a situation in which the activity at issue seems ADA, e.g., “in doing this very risky thing, the person was extremely reasonable,” go through these § 520 elements. If person used ord. care in undertaking activity, P will have to use strict liability. Then do Yukon exception, if applicable. 520 analysis is frequently determined by relative weight of factors as in Indiana Harbor, using Posner as example. 

376) Fletcher v. Rylands  (1866)
cb431



(Historical – England)

a) FACTS: Action leading to injury – two parcels of land. Rylands builds reservoir in a reasonable way. Reservoir floods Fletcher’s land and his coal tunnels (source of income). Argues st. liab.

b) HOLDING: If you place onto your property something not naturally there, and that something causes harm/escapes, you are liable to your neighbor irrespective of the reasonableness of your conduct. Ct. frames as non-natural use of land. Protecting property and your rt. to peaceful possession of prop.

377) Rylands v. Fletcher (on appeal – 1868)cb436

a) HOLDING: Affirms w/ regard to strict liability, but articulates different test. D can use land for natural use, and P can’t complain. If used for non-natural use, however, D does so at his own peril, and is liable for damages. To determine if use is natural, look to context. This is the genesis of abnormally dangerous activities, § 520. Started w/ property, now expanded to other things as well (i.e. ballooning).

378) American Scene: Nation Building

a) Losee v. Buchanan (NY 1873)cb437 note 4

i) FACTS: Steam boiler explosion, catapulted onto P’s land. P claims disturbance of possession of property under strict liability.

ii) HOLDING: Ct. rejects Rylands. Says we all have certain natural rights, including peaceful posses. of prop., but in a social state we give up those rights for the good of the whole. Country is trying to expand (Holmes said action is good), and we want to subsidize, not penalize, actors and actions. 

b) Turner v. Big Lake Oil Co.  (TX 1936)cb438 note 5

i) HOLDING: Need water for TX economy to thrive – different landscape/conditions and people must store water to live there. Not a rejection of Rylands, but different interpretation based on CONTEXT, natural use. Rylands has no application in this context.

379) Direct/Indirect

a) Sullivan v. Dunham (NY 1900)
cb439

i) FACTS: 2 men dynamiting tree in woods. Wood flies from tree 412 feet, hits woman and kills her. Reasonable blasting, so can’t use negligence. Negligence is conduct; § 520 is activity itself.
ii) HOLDING: Ct. relies heavily on Hay and its logic. Looks at conflicting rights, in which peaceful possession trumps use. Differs from Hay b/c victim on common road, not own land – not tranquility of property, but tranquility of personhood. Can eliminate the property component and focus on activity. Distinction from Losee – activity was production of paper and explosion was an accident. Here, purpose of activity was blasting. HIGHER RISK in this case – Abnormally Dangerous Activity. **Sullivan is precursor to § 520 A.D.A. analysis that makes up modern view.

b) Hay excerpt (cb440): another blasting case (Ds digging canal). Sets up basic proposition at the heart of land use cases that problem is with conflicting rights. W/ adjacent parcels, both property owners have rights – can do what they want with them. The issue becomes when A’s right begins to impinge on B’s right and ct. distinguishes b/t what they are doing. POSSESSION (peaceful) trumps (a certain type of )USE. cb440 – use of land is not an absolute right, but qualified and limited by the higher right of others to the lawful possession of their property. 

i) LIMITATIONS (bottom of cb441): narrow nature of rule. (eventually got rid of this distinction, but here it was:) when injury is not direct, but consequential, no liability in absence of negligence. 

ii) POLICY: American cts. don’t like strict liability, want to narrow scope of liab. for injury

380) Environment—different contextual framework post-nation building: danger factor; denser population; riskier; prevention-state of technology. Subsidizing business vs. protecting consumers. 

a) Cities Service Co. v. State  (1995)

(appropriate site does not preclude liability)

i) FACTS: Phosphate rock mine collected phosphate slime. Dam broke, killed fish, damage. 

ii) HOLDING: Ct. finds Cities Services strictly liable, b/c concerned w/ different set of considerations than in Losee (industrialization) – done so much to build up industrialization, going into negative side of it, must control the bad part of it.

b) State, Dept. of Environmental Protection v. Ventron (1983)
cb439 note 6

i) FACTS: mercury pollution case

ii) HOLDING: Landowner strictly liable for harm stored on property that flows to others’ prop. Those who use land for conduct of abn. dang. activities are strictly liable for the damages that result.

381) Restatement (Second) § 520 




(Modern view)

a) Defines what constitutes an abnormally dang. activity

i) 1st Restatement – defined ultra hazardous activity with 2 prong test: (1) can’t eliminate risk w/ reas. behavior; burden = expected loss; (2) not activity that is common to locale/location 

b) PFC, Restatement (Second)

i) Existence of a high degree of risk of some harm to person, land, chattels of others. 

ii) Likelihood that harm that results from it will be great (looks like B<PL, but that is negl. Not conduct, but consequences of that conduct/other aspects)


iii) Inability to eliminate risk by exercise of reasonable care

iv) Extent to which activity is not a matter of common usage (might, w/ 5, override c/b analysis)

v) Inappropriateness for locale     (might, w/ 4, override c/b analysis)

vi) Extent to which the value to community is outweighed by dangerous activities (looks like negligence)

382) Indiana Harbor Belt RR v. Amer. Cyanamid Co. (1990)
cb444

(Posner, applic. of § 520)

a) FACTS: Activity was transporting chemical on a train. Near Chicago, there was a spill, damage relating to the spill, evacuations of homes. RR yards had to pay costs to clean up, want to recoup costs. Can’t prove unreas. conduct, must go to strict liability.

b) HOLDING: No liability on the part of the shipper. Posner frames using roots of A.D.A. – specifically Guille v. Swan (1822) – ballooning case. Paradigmatic for strict liability – inapprop. activity for location, value wasn’t great enough to offset costs, risk (prob.) of harm great, magnitude of harm could be great, accidents could not have been prevented (not advanced enough technology), and not a matter of common usage. Here, however, (1) 53rd most dangerous chemical, socially productive – can’t limit other top 52 in transport. (2) RRs should be liable for cost prevention in transporting, not manufacturers. They know it better, can do it better. (3) Cost avoidance – maybe should go through Utah b/c fewer people there, but then have to travel longer distances. (4) problem w/ location is not RR yards, but residential – why are people living there, anyway?

c) Stands for: proof is in the pudding, strict interpretation, but Posner focuses on two main parts—common usage (chemical not uncommon) and inappropriate activity for location (not the case in Indiana Harbor – goes through reasons why not). Residences are the inappropriate usage. Not all jurisdictions adopt Restatement – 

d) Purpose of Rest is allocation (efficiency—making the economic pie as big as possible as opposed to looking at victims) vs. distribution (compensation aspect of tort law; this is an issue for legislature)

383) Yukon Equipment, Inc. v. Fireman’s Fund Ins. Co.  (1978)


(rejection/exception)

a) FACTS: Explosion of bldg. used to store explosives.

b) HOLDING: Ct. doesn’t care about location appropriateness – the same protection should be used everywhere. Use and storage of dynamite warranted the imposition of strict liability no matter how valuable the activity might be to the community and even if there were no safer place to store it. Extra environmental concerns. 

384) Defenses 

a) Assumption of Risk--Can’t use contributory negligence, MUST use ASSUMPTION OF RISK. If in Abn. Dang. Activities box, must say P assumed the risk as D’s defense (and P must have actual knowledge with respect to the risk)

The Torts Of Trespass And Nuisance

385) If given a situation that looks like trespass (Martin obliterates distinction b/t trespass and nuisance), i.e. a major disturbance on the land:

a) Determine whether intentional or unintentional

b) If intentional, use § 158 analysis

c) If unintentional, use § 165 analysis

i) if unintentional, also determine 

(1) whether negligent or reckless act OR

(2) abnormally dangerous activity

ii) Same w/ nuisance.

386) Trespass: Issue is whether D violated P’s legally protected interest of right to possession of land: “A sense of ownership; a feeling that what one owns should not be interfered with, and that it is entitled to protection through the law.” (Martin)

387) PFC: § 158 (intentional) 

a) P’s right of possession

b) An entry (of self or object)

c) By act of defendant

d) With intent. 
intent to enter, not intent to trespass. 

i) ** actual harm is not required (for intentional torts)

ii) bad intent is not the question (just as malice is not req’d in battery)

388) PFC: § 165 (unintentional): Fault Standard, negligent/reckless OR ADA § 520 SL     

a) P’s right of possession (Martin: possessor’s protected interest in exclusive possession, whether intrusion is by visible or invisible pieces of matter or by energy which can be measured only by the mathematical language of a physicist)

b) Entry

c) Act of D

d) Must create a unreasonable risk of entry, reckless or abnormally destructive act

e) Injury

f) **proximate cause not needed, entry not injury itself, must be foreseeable (as compared with normal negligence where prox cause not satisfied if not f/s)

389) Defenses:

a) If unintentional (riding motorbike, slip off road onto P’s land), harm req’d

b) If invited, no trespass b/c of consent

c) Privileged entry – warrant, fire dept., etc.

390) Martin v. Reynolds Metals Co.  (1960) 
cb590 
      
(abolishes distinction b/t trespass/nuisance)


a) FACTS: P’s cows are poisoned by factory emission of fluoride particles. Issue is whether trespass or nuisance b/c statute of lim. for nuisance only covers two years, trespass covers longer.

b) HOLDING: The distinction b/e trespass and nuisance is artificial. Typical trespass problems can be nuisance problems – enjoyment/use related. Traditionally, a bulky/physical thing was trespass, a minuscule thing was nuisance. Here, even if violation of property isn’t discernable to human eye, can be trespass. One part of argument is the scientific notion of E=mc2. Other – historically trespass originally regarded as a breach of the peace, a protection against extra legal violations. Here, D’s conduct is interfering w/ possession, breaching peace.

391) State v. Shack (1971)supp578


(privileged entry)

a) FACTS: Gov’t workers trying to provide services to migrant workers living on a farm. One defense – Constitutional – but State law basis holding it as state statute. Cts. won’t reach Consti. result if there’s a common law issue to go by. State statute – common law defin. of what constitutes trespass. Effectively, prop. rt is a right to exclude others. BUT prop. rights never absolute. Issue is whether or not context trumps rt. of owner. Ct. says fundamentally, prop. serves human values. Here – rt. to gov’t services.   

b) HOLDING: There is such a thing as a privileged entry. In tort law, a more common example is the fire dept., which has privileged entry to come in/put out fire. supp582, rt. hand column – still limits to rt. of entry, still legally protected interest in possession, but some sticks of prop. bundle missing.

392) Theory: Cohen 

a) Macro issue – property as a metaphor for rights. Ques. for Law: How do we define rights? Principal way of  looking at rights (particularly for tort law) is the idea of exclusion – keep people and stuff away. Property is power - dominion over things is also dominion over people. Ownership of land and machinery, with rights of drawing rent, determines future of distribution of goods, e.g. what share of goods individuals will acquire. 

393) NUISANCE—Public and private nuisance; the problem of remedies for nuisance (Boomer); reciprocal or joint causation in conflicting land use situations; defenses

a) Legally protected interest: right to use and enjoyment of land

b) General doctrinal divide b/t “public nuisance” and “private nuisance”

i) public nuisance – derivation of notions of the Crown

(1) if you did s.thing to annoy the king and queen, violation of divine rt. by extension, violating subjects/public. In U.S., have only a notion of the public

c) Structure (Restatement (Second))

i) Public § 821(B) – “an unreasonable interference w/ a right common to the general public”

(1) Circumstances that could make an interference unreasonable: (a) signif. interference w/ public health, safety to public at large as opposed to indiv./small section, peace, comfort, or convenience; (b) existence of statute/ordinance proscribing the conduct; (c) or conduct of a continuing nature or long-lasting effect that the “actor knows or has reason to know has a signif. effect upon the public right.” Traditionally brought by King/Queen. obviously not applicable here – mostly brought by public officials UNLESS indiv. is specifically injured by the public nuisance. Other way to bring action is as a “citizen public official” – representative of the public.

ii) Private – classic situation 
cb596, supp87

(1) Make determination if intentional or unintentional

(a) If intentional, must be intentional AND unreasonable  (make up the majority of the claims)

(b) If unintentional, looking to basic negl./recklessness std. 

(i) was it unreas. from negl. point of view?

(ii) OR was it abnormally dangerous activity under § 520

d) PFC: Tort of Private Nuisance 

i) Legally protected interest: use and enjoyment of land

(1) Substantial 

(2) Interference w/ P’s use and enjoyment of land

(3) By act/conduct

(4) Where the interference is:

(a) Intentional and unreasonable (§§ 822, 826, 829A, see CB 596-598), OR

(b) Arises from negligent or reckless conduct, OR
(c) Arises from an abnormally dangerous activity or condition (§ 520 analysis)

ii) (a, b, and c break private nuisance PFC down into unintentional and intentional)

iii) (Element 1 is often formulated as “substantial and unreasonable,” but the unreasonableness criterion is built into element 4)

iv) (intentional component – def. of intent would include “if you know w/ certainty” as intentional)

v) EXAM: For intentional private nuisance analysis, use the PFC and the following (§ 826 AND § 829A): EXAM: ASSUME Restatement position, but say, “if it took the position of Jost, the analysis would be _____”

(1) Unreasonable Conduct – under § 826, conduct is unreas. if:

(a) The gravity of the harm outweighs the utility (§ 827/§ 828 analysis)

(b) Harm caused is serious and financial burden for which compensating would not make continuation feasible. If can produce serious harm and continue to compensate, can do so – if balancing test says so.

(2) § 827 Gravity of Harm – Factors Involved 
cb597

(a) Extent of the harm involved

(b) Character of the harm involved

(c) The social value that the law attaches to the type of use or enjoyment invaded

(d) The suitability of the particular use or enjoyment invaded to the character of the locality, AND

(e) The burden on the person harmed of avoiding the harm

(3) § 828 Utility of the Contract – Factors Involved 
cb597

(a) The social value that the law attaches to the primary purpose of the conduct

(b) The suitability of the conduct to the character of the locality, and

(c) The impracticability of preventing or avoiding the invasion AND

(d) § 829A (cb598) – the gravity of an invasion outweighs its utility (and hence is unreas. under § 826) whenever the harm cause is both substantial and greater than P “should be able to bear w/o compensation.” An invasion may be so grievous that compensation should be rendered in any event (this test (§ 829A) exists b/c if the std. for liability/unreasonable conduct were solely totalitarian analysis, difficult to separate from standard negligence test)

(4) § 826B The harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct not feasible. Even though the utility outweighs the gravity of the harm, if the harm is serious and the defendant can afford to compensate the plaintiff and others similarly situated while continuing to be engaged in its activity. 

vi) Rogers v. Elliott  (1888)supp585


(P condition – reas. person)

(1) FACTS: P said great pain and suffering/convulsions at the ringing of the bell. Does ringing of a bell constitute nuisance?

(2) HOLDING: What constitutes nuisance is not individually determined, but determined by the ordinary/ reasonable person std. W/ respect to reas. sensory perception, bells do not constitute a nuisance. If you were allowed to bring claim under these measures – flood gates would be opened wide. 

(3) POLICY: Flood gates theory. Holmsian acting idea – if had to stop everything that might constitute nuisance, would be able to anticipate any use/act. [individual enterprises]. What could P do? Try to claim intentional tort, just something other than intentional nuisance. 

vii) Jost v. Dairyland Power Coop. (1969)
(Rejection of § 826(a) unreasonable; § 826(b) instead)

(1) FACTS: Sulphur dioxide gas was discharged into the atmosphere by D’s power plant, damaging nearby crops. D sought to say it had used due care in construction/operation of plant and that the social and econ. utility of the plant outweighed the gravity of damage. 

(2) HOLDING: While unreas. test constitutes Restatement, not all jurisdictions adopt it. Ct. rejected arg., affirmed. No rule that says that those who are engaged in important work have a right to injure those engaged in work of “lesser significance.” Even public utility can’t deprive others of full use of their property w/o compensation. This court isn’t interested in utility v. gravity, only interested in compensation. 

viii) Boomer v. Atlantic Cement Co (1970)
cb598 

(remedy)

(1) FACTS: Cement company emits fumes. Ct. agrees that actions constitute nuisance. Ps want injunctive relief – shut down factory. Ds think form of relief should be damages, b/c $45,000,000 business, 300 workers. In NY, if substantial damage (>$100), rule is injunction. Here, $185,000 in damages already. cb600 – Ct. acknowledges overruling existing precedent, but don’t want to close down the factory. Don’t want to use private action to make public statement. Decide permanent compensation over temporary grace period, with shut-down as punishment if not success.

(2) HOLDING: Permanent damages may be awarded in lieu of an injunction where the value of the activities sought to be enjoined is disproportionate to the relatively small damage caused there by. Permanent damages are fair b/c they fully recompense the damaged property owner while at the same time providing an incentive to the business to abate the nuisance and avoid suits by others. The granting of a short-term grace period in which to solve the problem prior to issuance of an injunction is impractical and will lead to requests for extensions. Furthermore, it puts the burden for correction of an industry-wide problem on one private enterprise. Calabresi’s distinction between money compensation under Property-rule (holdouts) vs. liability rule. Boomer rejects the Jost approach

(3) DISSENT: Legislature already said pollution bad, so need tort to follow legislative mandate.

ix) Little Joseph Realty v. Town of Babylon  (1977)
cb606 note 5 
(zoning ordinances) 

(1) FACTS: P sued to enjoin the construction and operation of an asphalt plant on D’s adjoining prop.

(2) HOLDING: Plant, which violated town’s zoning ordinance, was a nuisance, and ordered it enjoined. Structures built on adjoining or nearby property in violation of zoning ordinances were enjoinable at the demand of a specially-damaged neighbor. Distinguish from Boomer b/c land in Boomer zoned for factory. Boomer stands for prop: if you don’t have zoning ordinance violated in some way, in NY you should get damages instead of injunctive relief – assuming you benefit the public good.

394) Defenses

a) “What I do is for the public good.” (Boomer)

b) Affirmative defenses – can’t beat you on utility v. gravity, but shine light on P’s behavior (LeRoy Fibre)

c) General rule: in nuisance claim, if claim is based on negligence, CAN use contributory negligence but frowned upon. Stronger claim – assumption of risk. Example: factory, development coming toward them – know that the factory is there, but try to enjoin them anyway.

d) Leroy Fibre v.. (1914)
     


(con neg. not def—only assump. risk)

i) FACTS: P storing straw to make flax. D has rt. of way 70 ft. from first row, 85 ft. from second. Fire spread by wind moving sparks from the tracks. Q: must one use prop. so as not to be injured by other’s misuse of prop?

ii) HOLDING: Ct says “Doctrine of Contributory negligence out of place.” P shouldn’t have to change land use b/c of D. (Conflicts w/ Holmes view of property rights being limited.) If intentional nuisance, contributory nuisance is never a defense – use assumption of risk.

395) Law and Economics

a) Liability v. Property Rule

i) cb609 note 13 Boomer theoretical argument – Calabresi property rule – can stop the activity  (Ps in Boomer argue for this) v. liability rule – can’t stop the activity, but can be compensated for activity, damages property rule gives the victim/P the right to negotiate for him/herself. D can “buy the right” to continue. Property rule brings market factors into play by allowing P to bargain. W/ liability rule, P/victim goes to ct. and the ct. names the price. no negotiation involved. Difference: in whose hands is it to control action/compensation? Can the body politic intervene in private litigation for public issue? 

b) Spur 






(reverse liability rule)

i) FACTS: developer takes advantage of low property values near farm = “coming to the nuisance”

ii) HOLDING: Rest. 840D “not sufficient in itself to bar the action, but is factor to be considered in determining whether the nuisance is actionable”. In this case, court found D’s feedlot to be enjoinable nuisance but that P must pay to relocate D—reverse liability rule because of P’s exploitive behavior. F/s. 

396) Fletcher (non-reciprocal)

397) Coase (reciprocal) (implicit in Coasian Law & Econ analysis – oranges and oranges, no justice claims)

a) Coase theorem – nature of harm isn’t just one way – two ways victim, if allowed to exclude, is imposing harm on perpetrator, if allowed to exclude, is imposing harm on victim must figure out which harm is greater, which activity is preferred can’t just say that the farmer can exclude the cattle, b/c that would be hurting the rancher put both the farmer and the rancher on the same level. Have no justice claim about who should exclude the other if cattle more important than crop loss, cattle should be protected other aspect – really, under certain circumstances, doesn’t matter who you place right upon from an allocative efficiency standpoint, come out w/ same outcome regardless of the choice b/c what will happen is that rancher/farmer will contract w/ each other. What is the more valuable activity? 

b) HOW do you relate this to Posner’s ideas in Indiana Harbor?

i) Distributive consequence – distinction b/t allocation and distribution

ii) Make case for allocative efficiency – better to have upstream industry b/c downstream prop. not valued (exactly what Posner did in Indiana Harbor)

iii) Then get to justice argument (Calabresi put justice at #1, cost allocation at #2 – ironic.)

iv) There are those who don’t have power

v) Attempt to isolate externalities – enjoy the benefits w/o the harms of externalities

vi) Those areas w/ lowest bargaining power get stuck w/ it—industry should look for the least valuable place to perform activity (implication of this analysis—environmental racism). 

398) Policy Implications– Environmental Racism

a) Pollution left behind, pollution that affects everyone. Take back to causal uncertainty: did pollutants cause injury? (Stubbs analysis)

Strict Liability: Theoretical Underpinnings

Cost-spreading, enterprise liability, and market deterrence; market failure; externalities

399) Establishing Principle  (supp90, 589) : 


a) Deep pockets. Manufacturer pays instead of victim. 

b) Loss spreading for the benefit of others. Consumers pay instead of victim 

i) (1) and (2) are connected to social insurance rationale – if injured by product, as opposed to you bearing the cost, manufacturer bears the costs as a form of social insurance. **business is an insurance enterprise – all consumers pay instead of one indiv. POLICY GOAL: prevent economic dislocation; if the individual has to pay for harm, could bankrupt individual. Social insurance tries to prevent that QUALITATIVELY DISTINCT FROM DETERRENCE

c) Deterrence norms – if manufacturer (party) held strictly liable, not only manuf. but retailer, lessor, …, that party will take action to see that it doesn’t re-occur. INCENTIVE to create safety. CHEAPEST COST AVOIDER – if goal is deterrence (avoiding cost), who is in the best position to avoid that cost?

d) Social Insurance and Deterrence both derive formation/development of strict products liability

400) Escola v. Coca Cola Bottling Co. of Fresno  
(Traynor’s concurrence—setting up the SL regime)

a) FACTS: P has bottle in hand, explodes. Manufacturer of bottles tested them. Distributor/bottler in sole control. No case for negligence – R.I.L. Can’t tell the story of what happened, evoke R.I.L. (1) accident would not have occurred but for unreas. conduct; (2) under D’s exclusive control; (3) no contributory negligence.

b) HOLDING: Majority –  invokes R.I.L. easily. Concurrence – Justice Traynor – wants to use strict liability. Hammontree – Amer. cts. don’t like SL. **To move s.thing from negl. to SL. – must have strict public policy argument. Begins w/ discussion of MacPherson (we did under duty – doesn’t quite fit b/c it’s a negl case) – important b/c manuf. does not have to be in privity for liability. Even if there is no negl., public policy demands responsibility fixed where hazards to life/health can most effectively be reduced.

c) DETERRENCE ARGUMENT – manuf. best able to meet costs (cheapest cost avoider). Goes on to (cb481) cost-spreading/social insurance arg. Rationale: Social conditions have changed to such a degree that old categories of negligence, contract, etc, are outmoded. Reconceptualizing tort law in this area – relationship b/t consumer and manufacturer is different now. (cb482-3) Processes invisible to consumer, knowledge of design unknown. Advertising – builds level of trust/deception – consumers buy w/o knowledge and they need protection.

d) Why not R.I.L? – victim doesn’t care whether negl or st. liab. BUT future victims care. Traynor setting up regime for future legal cases. If can’t argue negligence, still can argue strict liability – policy of social insurance, deterrence.

e) Why not warranty law? You can reach the same result through a contract analysis. Traynor doesn’t like this b/c it is (cb482) WASTEFUL LITIGATION – a circuitous route. If warranty/contract regime, people can contract out of it. Traynor wants to force people to play the strict liability game.

401) Greenman v. Yuba Power Products 



(RULE, adoption of SPL)

a) FACTS: P’s wife bought a power tool. While using properly, P was hurt when piece of wood flew up. 

b) ISSUE: whether to decide case in warranty or strict liability

c) HOLDING: UNANIMOUS COURT decides strict liability. Justice Traynor writes the opinion – Strict products liability doctrine accepted. Rule: A manufacturer is strictly liable in tort when an article he places on the mkt., knowing that it is to be used without inspection for defects, proves to have a defect that causes injury to a human being. 

d) Rationale: Insures that costs of injuries resulting from defective products are borne by manuf. ALSO – issue is safety/livelihood of human beings. not dealing w/ abstract figures, but real people’s lives. MUST clarify what it means to be defective. What about retailer liability? Clear that we want manuf. liability, but which other Ds can be brought under rubric of st. prod. liab.?

402) Vandermark v. Ford Motor Co.  (1964)cb484

a) FACTS: P bought new Ford from D retailer. Brakes soon locked up, hurting him and sister. Expert testimony said it was a wrong-sized part of improper assembly or adjustment. Judge nonsuited Ps for both negl. and breach of implied warranty against manuf., and on warranty count against D retailer. Jury returned a negl. verdict for D retailer.

b) HOLDING: Traynor and unanimous ct. upheld jury verdict, reversed other three. Retailer can be held SL b/c (1) integral part of overall producing & marketing enterprise; (2) may ensure product safety or encourage manuf. to – DETERRENCE; (3) can absorb costs/spread losses – SOCIAL INSURANCE. Retailer – proper D.

403) PFC for Strict Products Liability supp92

a) “Proper” or “eligible” defendants

b) Product

c) Defect – sub issues:

i) Type of defect

(1) Manufacturing defect

(2) Design defect

(3) Warning defect

ii) Unreasonable dangerousness factor in 402A states? (contra: Cronin)

iii) “Unavoidably unsafe product”  doctrine – comment k

iv) Defect existed at the time product left D’s hands

d) Causation

i) Cause-in-fact (joint causation analysis?)

ii) Proximate cause;

e) Injury – basic forms: personal injury, property damage; [emotional injury? witness recovery? relational injury? “consequential damages” (lost profits)? punitive damages?]

f) “Proper” or “eligible” plaintiffs

404) Section 402A and the basic elements of plaintiff’s SPL case; eligible plaintiffs & defendants. Proper Defendants and Plaintiffs 

i) Bystanders – Elmore v. American Motor Corp. (1969)
cb485c

(proper P)

(1) FACTS: P purchased defective car. Veered across road, into oncoming car. Occupants of both cars were hurt or killed. 

(2) HOLDING: Retailers liable to bystanders as well as consumers. Consumer at least has a chance to inspect car; bystander never does. Bystanders subject to defective things out there – never have filtering option. Loss spreading/deep pockets.

ii) Lessors – Price v. Shell Oil Co. (1970)cb486 note 6a


(proper D)

(1) FACTS: D lease a gasoline tank truck to P’s employer. P was hurt when defective ladder collapsed.

(2) HOLDING: Generally, lessor is a proper D – same policy considerations: deep pockets, loss spreading, deterrence – relationship w/ manufacturer.

iii) Used Goods – Tillman v. Vance Equipment Co. (1979)
cb486 note 6b
(not proper Ds)

(1) HOLDING: Sellers of used good don’t have connection w/ manufacturer (therefore, no deterrence option). Social insurance possible (raise costs to other consumers), but deter. arg. trumps – no st. prod. liab.

iv) Financers – Nath v. National Equipment Leasing Corp.  


(not proper Ds)

(1) FACTS: Financial institutions lease products to places/finance lease bill.

(2) HOLDING: Tricky, social insurance (loss spreading) possible, but no deterrence arguments b/c no close relationships w/ manuf. Deterrence trumps, no strict liability.

v) Franchisors – Kosters v. Seven-Up Co. (1979)cb488 note 6e

(proper Ds)

(1) HOLDING: Franchisors purchase franchise from parents. Construct products on parent’s directions. Still have control over the product and construction, though, so deterrence and loss spreading – CAN be held strictly liable.

vi) Government Contractor—Boyle



(not proper Ds usually)

(1) Courts want to protect US interests. Look for discretionary interests of the US. 

(2) Liability for design defects cannot be imposed on military equipment if (1) US approved reasonably precise specs; (2) equip. conformed to specs; (3) supplier warned about dangers known to supplier. Look to discretionary aspect that shields govt. 

vii) Successor Liability 




(proper Ds usually)

(1) Rest. 12: Allows for tort liability if acquisition, “(a) is accompanied by agreement for the successor to assume such liability; or (b) results from fraudulent conveyance to escape liabilities/debts of predecessor; (c) or constitutes a merger or consolidation; or (d) results in successor becoming continuation of predecessor”

(2) Savage: Under continuity of enterprise, liability still exists because company still exists, even if the shareholders are all different. 

405) Product Defect; manufacturing defect; design defect; Cronin  

a) Basis; Traynor wins out – doctrine of strict liability established

i) Can still make out negligence claim/warranty claim for products and product manufacture

ii) Warranty claim might sometimes be better

iii) DOESN’T preclude other types of claims based on same event

iv) (conduct was negligent and/or product was defective)

406) Restatement (Second) § 402A  cb490 note 7, comments – supp93

a) “defective … unreasonably dangerous” (1) One who sells any product in a defective condition unreasonably dangerous to user/consumer/property is subject to liability for physical harm caused thereby if … 

i) (a) seller engaged in business of selling such a product AND (b) it is expected to and does reach the user/consumer w/o substantial change. 

ii) (2) Rule still applies even if: (a) seller has exercised all possible care AND (b) user/consumer has not bought product from or entered into contractual relationship w/ seller. 

iii) Class notes: (1) Restatement people included “unreas. dangerous” language in the beginning and it has affected the doctrine going forward
– comment i says “unreas. dangerous” applies only where the defective condition of the product makes it unreas. dang. to user/consumer. many products can’t be made safe for consumption (sugar for diabetics, etc.). **Article sold must be dangerous beyond that which would be contemplated by the ordinary consumer. (when taken in excess) (2) drawing distinction b/t conduct and product – people/companies can be unreas., can’t be defective– products can be defective, can’t be unreas. – doctrines for each– focusing on product allows you to not have to engage in evidence gathering w/ respect to mftg procedures. Can forget about conduct, look at benefits/risks of what was produced.

407) Restatement (Third): distinctions b/t manufacturing, design, warning defects 

a) Manufacturing: product departs from intended design even though all possible care was used in the preparation and marketing of the product

b) Design defect: the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reas. alternative design … and the omission of the alternative design renders the product not reas. Safe

c) Warning defect: inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reas. instructions or warnings … and the omission of the instructions or warnings renders the product not reasonably safe.

408) Manufacturing Defect easiest to identify – Product different from what was designed– situations where product no longer exists are difficult – no proof/evidence

a) Welge v. Planters Lifesavers Co.  (1994)



(inference of defect)

i) FACTS: P hurt when glass jar of peanuts smashed as he tried to re-fasten the plastic lid. Could not find defect b/c jar in pieces.

ii) HOLDING: Seller subject to strict products liability law for defects in product even if those defects were introduced at some anterior stage of production. Seller responsible for consequences even if defect no fault of his own.

b) Price v. General Motors   (1991)




(no inference of defect)

i) FACTS: Ps allege a sudden swerve which made them hit a pole. Car was “inadvertently destroyed” before major investigation could be conducted.

ii) HOLDING: Ct. won’t draw inference b/c no idea what happened b/t mnftg and accident. No maintenance records, possible misuse of product that led to malfunction. Won’t hold mnftr strictly liable.

c) Daniels v. GNB, Inc.  (1993)cb493


i) FACTS: P’s battery exploded, no battery left. 

ii) HOLDING: P’s testimony of what happened plus expert’s testimony who said that P’s version was consistent w/ product defect was sufficient to withstand summary judgment.

409) Design Defect 

a) Issue – cases hinge on interpretation of § 402A (cb490) “unreas. dangerous”

i) Condition not contemplated by consumer; different juris. come up w/ diff. Rules; – in some, look at “unreas. dang.” language, say this means C/B analysis; if fails C/B analysis,  product unreas. Others, go to Cronin –consumer contemplation

b) Cronin v. J.B.E. Olson Corp. (1972)cb493        
(rejecting cost/benefit) – historical basis
i) FACTS: Driver of bakery truck forced off road. Trays came forward when clasp broke. P sued seller of truck, D appealed P’s verdict, saying that defect must be found to be unreas. dangerous.

ii) HOLDING: Cts. using C/ analysis have ruined point of str. liability. St. Liab. about compensating consumers, not figuring out whether it’s cost effective to harm consumers. Use consumer contemplation test instead of C/B analysis. TEST: If consumer purchased product, what would be in her contemplation w/ regard to the risks of the product? Could do C/B analysis, but the point of Escola and Greenman is to go to str. liab – to compensate victims. 

iii) STANDS FOR: CA as juris. leery of concept of “unreas. dang.” defining what constitutes a defect. Rejection of C/B analysis (yet CA adopted it in form of excessive preventable danger later – looks the same as C/B analysis).

(1) PROBLEM: situations in which notion of consumer contemplation would not apply

(a) automotive/mechanical engineer would contemplate different parts of new car than ord. Consumer

(b) problem for cts. when injury cause by product element that is so technical that no evidence of consumer contemplation of that issue.

c) Barker v. Lull Engineering Co., Inc.  (1978)
cb494

(2 prong test)

i) FACTS: P hurt when high-lift loader overturned on a slope. Ct. looks to Cronin test, but it’s a problem b/c many consumers have no idea how safe the product could be made. Must have some type of test to deal w/ these situations.

ii) HOLDING: Court adds test (cb495) – that product’s design embodies excessive preventable danger – if the risk of danger inherent in the challenged design outweighs the benefits of such design, then there is a design defect. TEST: (1) gravity of danger, (2) likelihood such danger would occur, (3) mechanical feasibility of a safer alternative, (4) financial cost of improved design, (5) adverse consequences for altering design. Looks somewhat like a C/B analysis BUT place burden on D the presumption that benefit outweighs the cost – must prove that product should not be judged defective.

iii) RULE: Two prong-test: consumer contemplation (P burden) OR “excessive preventable danger” (D burden) SIGNIFICANCE: Barker supplants Cronin, though Cronin is historical background. Excessive preventable danger used for technical issues where experts are needed.

d) Soule v. Gen. Motors Corp. (1994)          (Barker application – how tests interact w/ each other)

i) FACTS: P’s ankles injured when her GM car collided w/ another car. Should an argued defect be analyzed under consumer contemplation or excessively preventable danger std.? What types of defects are we talking about?

ii) HOLDING: Type of accident at issue is not type that ord. consumer would usually contemplate – don’t generally worry about floorboard. In these types of situations, do excessive preventable danger test. Issues that would fall under consumer contemplation test – exploding while idling, sudden steering/brake failure, etc. (cb499). Juries look at ordinary situations (not extremely technical – where must bring in expert testimony. For consumer contemplation  – don’t need experts. For excessive preventable danger – DO need expert b/c more technical. Judge makes decision as a matter of law.

(1) Campbell v. GM Corp.  (1982)
cb502 note 2

(a) FACTS: Bus stopped suddenly, P fell, no grab bar. 

(b) HOLDING: Expert testimony not needed here – use consumer contemplation std. Frequently, Ds argue for C/B analysis, instead of putting in hand of jury (more sympathetic)

(2) Morton v. Owens-Corning Fiberglas Corp.  (1995)cb502 note 6

(a) FACTS: Former insulation installer sued asbestos suppliers after getting mesothelioma. Not so clear decision about which test. 

(b) HOLDING: Ct. affirms use of consumer expectations model – has certain qualities that consumers and those who work around product can recognize.

(3) Bresnahan v. Chrysler Corp.  (1995)
cb502 note 7

(a) FACTS: Air bag increased P’s injuries after rear-ended by another car at low speed. 

(b) HOLDING: Use consumer contemplation test b/c consumers expect s.thing from them.

(c) BOTH Morton and Bresnahan could have gone either way– ord. consumer doesn’t need an expert to tell them what they need

(4) Ewen v. McLean Trucking/ICI  (1985)



(bystander)

(a) FACTS: Pedestrian hit by truck while crossing street. Claimed that defective design prevented driver from seeing pedestrians just in front and to the right of the truck.

(b) HOLDING: Can’t apply consumer contemplation in a bystander strict liability case. Have to do C/B analysis in those situations. 

e) Open and Obvious 

i) Camacho v. Honda Motor Co., Ltd. (1988)cb504 

(1) FACTS: P buys Honda Hawk – sporty motorcycle w/ no leg guards. Knows bike doesn’t have them b/c not technical part of it, and contemplate that leg could be hurt if you tip. D says P asked for it. Problems w/ consumer contemp: (1) basically pro-D, bad rule if you believe in compensation. (2) if characteristic of product is open & obvious, absolve D of liability. From deterrence perspective, incentive for manfrs. to have all parts open & obvious. 

(2) HOLDING: Ct. won’t allow consumer contemplation test where open & obvious b/c allows D to use pro-D defense. Must go beyond consumer contemplation and move to risk utility analysis to find if unreasonably dangerous. THEN, D can show P’s behavior by arguing assumption of risk.

(3) SIGNIFICANCE: Don’t want to use consumer contemplation for defense purposes. Use risk/utility analysis instead of consumer contemplation.

f) Product Comparison (point: can only compare oranges w/ oranges) **In arguing for C/B in particular products and comparing w/ other products, have to compare like products

i) Restatement (Third) § 2b: negative?/Banks 

(1) Current thinking – contra Cronin

(2) Push is to make strict products liability solely based on risk/utility analysis – subsume consumer contemplation into risk/utility doctrine. 

(3) Hasn’t yet been that influential; movement toward negligence instead of strict liability

ii) Dyson v. GM Corp. (1969)


(1) HOLDING: Can’t compare a hard top car w/ a full frame sedan.

iii) Dreisenstock v. Volkswagen
(1) FACTS: VW microbus left the road, ran into a tree. Nothing to protect in the front of the van. Ps try to compare w/ other American vans.

(2) HOLDING: Ct. says can’t compare w/ Amer. vans, must compare w/ other microbuses. They have good/benefits attached to them (cheap, perfect grunge van, hold a lot, etc.), so must be compared w/ like vehicles.

iv) Bittner v. Amer. Honda 

(1) HOLDING: Can compare 3 wheel ATVs with things like snowmobiles, minibikes, etc., but NOT with sky diving. Must be like activities, including same level of risk.

v) Irreducibly Unsafe: O’Brien/Baugh 

(1) Shallow pool and diving & RAD. Court finds SL under risk-utility analysis; legislature steps in for products that have no RAD without impairing intended function of product. Exceptions: (1) egregiously unsafe, (2) unknown risk to reasonable person, no expectation to have knowledge of risks, (3) little or no usefulness. 

(2) Baugh rejects O’Brien: mini-trail bikes with warnings can not be held SL if warnings are adequate. No risk/utility analysis needed. 

(3) RAD: at the core of the Rest. Approach; allows P to bring in evidence of safer product at similar cost. 

vi) Uniformity: Dawson v. Chrysler Corp.  (1981)
cb514 note 12

(Congress)

(1) HOLDING: No uniform products liability in America – letting individual juries impose liability was neither “fair nor efficient.” One fact-finder might find something completely different from another. The Congressional response is to federalize tort law, BUT country/cts believe in states’ rights and don’t believe in nationalizing public policy. Judges who want to do consumer contemplation use WARRANTY analysis – only way to do it.

410) Warning Defects: Adequacy of Warning 

a) ***EXAM: If given strict liability case and product contains warning, apply HOOD analysis for type of risk and PITTMAN test for obligation/scope to determine whether or not there is sufficient disclosure.

b) Restatement, comment j p 94 Supp—seller may be req’d to give warning

i) Distinct category under Rest. (3d) § 2(C)   (cb491)– proof of reas. instructions for warnings; language sounds like negligence type analysis.

ii) warning as part and parcel of product – notion of product encompasses warning on how to use it

c) Types of warnings: 

i) Risk Reduction, “limit to 10 lbs in order not to tip”

ii) Warning designed to disclose risk of product, “Warning: product may tip”; doesn’t change risk, lets you know what risk is, you can decide

d) Common Knowledge: threshold issue—duty to warn?

i) Brown Forman Co. v. Brune  (1994) cb 582



(no duty)

(1) FACTS: Underage P died from drinking tequila from glass, then bottle.

(2) HOLDING: No notice req’d on a bottle of tequila to warn against the dangers of drinking a large quantity in a short period of time b/c everyone knows you can be seriously injured from too much. Dangers apparent even to 18 year old.

ii) Emery v. Federated Foods, Inc.  (1993) 582



(jury question)

(1) FACTS: 2 ½ yr. old choked on marshmallow

(2) HOLDING: Summary judgment for D reversed. Put before a jury.

iii) Maneely v. General Motors 
582




(no duty)

(1) Riding unrestrained in motor vehicle is common knowledge that danger exists. 


411) Adequacy 

a) Hood





(Warning adequate-type/minority)

i) Obligation to warn against specific type of risk (blade disattaching?). Warning wasn’t too vague? 

ii) FACTS: Production machinery for printing press works better w/o safety guard.

iii) ISSUE: Can manufacturer be held strictly liable in altered state? 

iv) HOLDING: This was a different product w/o safety guard, so the D is not liable. The manufacturer didn’t do a bad thing, tried to promote safety. Might be held liable in negl. claim. (this is a deviation from the standard rule)

b) GENERAL RULE: Foreseeable Alterations
= liability


(Majority)

i) If it’s foreseeable that the alteration would occur, then the D can be held strictly liable. Rationale: if it’s f/s that it will be changed, should be liable for changed product, too. 

c) Cotton v. Buckeye Gas Prods. Co. (1988) 



(Info costs)

i) HOLDING: Can always in hindsight say something should have been added, but if you keep adding warnings they become ineffective b/c there are so many. Everything/every possibility does not have to be included in warning. Might want to be judicious about adding things b/c you might reduce the effectiveness. (benefit of adding warning counterbalanced by information costs)

d) Pittman v. Upjohn Co. (1994)cb525



(general test for content) 

i) HOLDING: A reasonable warning conveys a fair indication of the dangers involved, but also warns with the degree of intensity required by the nature of the risk. Criteria: (1) adequately indicates the scope of danger, (2) reasonably communicates the extent/seriousness of possible harm, (3) physical aspects of the warning must be adequate to alert a reas. prudent person to the danger, (4) simple directive warning may be inadequate when it fails to indicate possible consequences, (5) the means to convey the warning must be adequate.

e) Johnson v. Johnson Chemical Co. (1992)cb525


(classic example)

i) FACTS: Defogger used, exploded, despite warning to shut off pilot light. D argued that adequacy of the warning was irrelevant when nothing was read.

ii) HOLDING: Might not have read the warning b/c it was too obscure. Should be designed so 
consumer will look at it.

412) Heeding Presumption (“prominence”)

a) Coffman: the presumption is that the warning is heeded, so the test therefore is adequacy. Manufacturers can rebut the heeding presumption, but probably not successfully. 

413) Misuse—Adequacy of Warning vs. Misuse (defense)

a) GENERAL TEST: similar to products alteration test – If it is foreseeable that the product will be used in certain ways, then the manufacturer can be held liable. “foreseeable misuse”

b) Binankonsky: head-on crashes are f/s; drunk driving created the first injury; but Honda is responsible for second injury. 

c) Lugo v. LJ Toys, Ltd. (1990)


i) FACTS: Child threw a detachable part of a doll made by D into eye of P. Doll was replica of well-known TV character who throws his shield at people.

ii) HOLDING: Product suppliers must anticipate uses that were unintended but reas. foreseeable. Summ. Judgment properly denied.

d) Briscoe: high school rival case. F/S misuse? Not f/s to throw cleaning products

e) Port Authority: blowing up stuff f/s? more like to be negligence claim; not SL

414) Safety Instructions; Risk Reduction

a) Moran—Cologne

i) Cologne should have warning re: flame

b) Campos—Symbols

i) More appropriate in case of language difficulties/children

c) Ragans—Wave Kit

i) Interplay with Hood; purposeful use (misuse) and expectation vs. general expectation of incorrect use (burn the head; not explode)

415) Addressee 

a) General Rule – Consumer; Warning must be directed at ultimate user/consumer.

b) Exceptions—conduit accepts responsibility, information, passes it on– children; patients; employees

i) Children – adequacy of warning does have to be child-friendly

ii) Patients – sometimes can’t understand technical jargon, so doctors used as “learned intermediaries.” Doctors given info, manufacturer absolves self of liability w/ regard to warning. As a general rule, manufacturers can use doctors as conduits of warnings; doesn’t work if not one-on-one patient/doctor relationship. Possible medical malpractice trigger.

(1) Edwards

(2) Perez/Norplant

(3) Exceptions: 


(a) Mass immunizations (dr. not intermediary) 

(b) FDA required** FDA trumps common law with regard to whether warning is required; does not trump state common law as to whether it is adequate. 

(c) Contraception

(d) Drug manufacturers bypassing drs., going directly to patients, have an obligation to give warnings – disclose to you as consumers.

iii) Employees – manufacturer sells product to consumer/company, comp. has employee use it. Obligation of company to disclose risk to employee

416) State of the Art—Product was not defective with respect to warning; no one knew the dangers. Post hoc warning.

a) Vasallo—breast implant case.


(duty to warn post-hoc)

i) Duty to warn after the fact? Under implied warranty of merchantability, D will be held to standard of expert in field, and will remain subject to a continuing duty to warn (at least purchasers) of risks discovered following the sale of the product at issue.  

b) Beshada/Feldman reversal

i) Beshada asbestos case. SL about product not conduct; SL rationale—loss spreading; accident avoidance; reducing admin costs. Rejects state of the art defense. 

ii) Feldman reverses Beshada. Drug and yellow teeth. 

c) Obligations to Warn

i) Lovick




(Rest. 10; duty to warn post hoc)

(1) Defective wing discovered in 1983; didn’t begin warning until 1994 (unlike the rest of the industry). Duty to warn after the sale. Rest. 10 Test: (balancing test & another example of SPL dissolving into negligence). 

(a) If the seller knows or reasonably should know of substantial risk of harm

(b) Those who would benefit can be identified and are likely unaware of risk

(c) Warning can be effectively communicated and acted upon

(d) Risk of harm is sufficiently great to justify the burden of providing warning. 

ii) Reduced Risk: DeSantis—rejection of Rest. 10. Ammonia refrigerator court applies Rest. 10 and then rejects. 

417) Negligence? Uniformity / Future Policy

a) James/Ferayoni: Distinction with respect to focus of conduct and failure to warn. SPL= industry (higher standard); Negligence= individual manufacturer. 

b) Denny/Castro 





(return to contract)

i) Denny v. Ford Motor Co. (1995)cb515


(revival of warranty)

(1) HOLDING: It is not inconsistent for a jury in a rollover accident involving a Bronco II to find that the product was not “defective” for tort purposes but that the warranty of fitness had been breached.

ii) Castro v. QVC Network  (1998)
supp664

(Calabresi)

(1) FACTS: Turkey pan purchased over QVC to hold 25 pound turkey. Breach of warranty and strict products liability claims.

(2) HOLDING: Calabresi likes strict products liability, likes loss spreading. Grabs onto warranty analysis to do consumer contemplation test. Jury should have been charged separately on each claim. Under NY law, general charge on strict products liability based on risk/utility approach does not suffice, b/c could be found to have more benefits for other uses, even when not able to use for what it was advertised for. Ps entitled to separate breach of warranty charge (to get consumer contemplation test). 

418) Defenses to SPL; comparative fault; Daly

a) Contributory Negligence

i) In contributory negligence jurisdictions, affirmative defense had to rise to the level of assumption of risk. Contributory negligence WILL NOT work.

ii) Rest. 2d Comment n

iii) Rudisaile v. Hawk Aviation, Inc.  (1979)
supp627 

(Assumption of Risk)

(1) FACTS: D failed to replace the oil after changing filter. Decedent failed to do flight check. 

(2) HOLDING: Decedent’s failure to do flight check rises to the level of contributory negligence, but not of assumption of risk. It is still a defective product, can’t use defense against P. There is no duty to discover defects. 

(3) POLICY: If we want to get away from conduct based analysis, want to favor Ps, we have to make it tough for Ds to raise defenses.

b) Comparative Negligence

i) This changes when switch to comparative negligence jurisdictions – subsumes contrib. negligence into comparative negl.– take comp. negl. into acct. for damages award – culpability for comp. negl. inflicted in reduction of damages.

ii) Contributory negligence

(1) Rest. 3d 17A—reduction in damages if P fails to conform to applicable standards of care

(2) Rest. 3d comment d—no duty to search for defects

(3) Sanchez: this is comparative responsibility and not comparative negligence. There is no duty to look for defects. 

iii) Comparison Issues

(1) Daly: apportioning total fault to equal 100%

(2) Sanford: scale 1-10 apportioned fault

iv) Aggravated Injury

(1) Binankonsky: AR with respect to 2nd injury? Fire? 

(2) Whitehead: comparison of P & D for all damages through but for and PC.

v) Express AR

(1) Westyle/Bauer/Mahoney—Argument for national/federal overlay.

419) Product Alternatives

a) Mechanical feasibility of safer/alternative designs

b) Ortho test – 3 and 4 in test – availability of substitute product; ability to eliminate the unsafe characteristic w/o impairing 







